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COLLECTION 
'DECREES 


THE COURT OF EXCHEQUER 


TITHE-CAUSES, 


THE REIGN OF GEORGE THE THIRD. 


Browns againſt BuTLER. n 
Oxfordſbire, 18th February 1761. 


E bill tated, that the plaintiff Brown had been, for ſeveral The rector of 
years laſt paſt, and then was, rector of the rectory and Abit, in 
ariſh church of Bletchington, in the county of Oxford ; 2 * 
that the Rid rectory had been immemorially a parſonage preſenta» „ — in 
tive, with cure of ſouls; that certain glebe lands and all manner king. 
of tithes, both great and ſmall, ariſing within the pariſh and the 4 Bron d. 
titheable places thereof, belong to the ſaid rectory, and particu- Anne ſley. poſts 
larly the tithes of all dry cattle, calves, lambs, pigs, geele, wool, 2gthAprilz765s 
milk, eggs, underwood, furze, turnips, and the aftermath or 
ſecond crop of clover, depaſtured, born, or growed on the lands 
in the poſſeſſion of the defendants ; that the defendants, or 
ſome of them, had been, for ſeveral years laſt paſt, owners or 
tenants of the ſeveral and reſpective farms, lands, and grounds, 
particularly mentioned in the bill, and alſo of à corn mill, the 
tithes of which the plaintiff is likewiſe entitled to; that they, 
or ſome of them, had, for three years paſt, fed, depaſtured, and 
agiſted barren and unprofitable cattle on their reſpective farms, 
and had calves, lambs, pigs, and geeſe, calved, lambed, littered, 
Vor. III. B and 


DECREES IN TITHE CAUSES 


Barn and hatched thereon; that they alſo had wool, milk, eggs. 
- qa underwood, furze, turnips, and the aftermath or ſecond crop © 
Boren. 1over, the tithes of which were due and payable to the plaintiff 
Bioun, or the plaintiff Bayley his leflee ; but that inſtead of 
paying, they had totally ſubtracted the ſame. The bill therefore 
prayed, that the defendants might be decreed to come to a juſt 
and fair account with the plaintiffs, or one of them, and ſatisfy 
them for all and every the tithes ſubtracted by them or either of 
them, or for the juſt value thereof. 


The defendant The defendant Butler admitted, that the plaintiff Brown had 
— « (5 a been, for five years paſt, rector of Bletchington, and that the 
— Boon, rectory was a parſonage preſentative with cure of fouls ; but 
and tbe Sp; denied that all the tithes, great and ſmall, within the pariſh, 
that there is a had at all times belonged to the rectory, or that the plaintiffs 
wars Pg ang ought to have been paid tithes in kind for all the titheable 
e hes matters ariſing therein, particularly on the land called Ricett 
of all the tithes Slade, or Ricketts Slade, or on the reſt of the farm and lands in 
of Rieu Slade; his occupation, He ſaid, that he had been nineteen years tenant 
—— 0 w_ kn to the Anneſley family, and occupied a farm and lands in the ſaid 
Forbes Pic, Pariſh, known by the ſeveral names of Flatt Bean, Cc. and 
had been added Ricott Slade, and the Slip, adjoining thereto ; that an ancient 
to the glebe/ends, invariable ſum of four ſhillings and fourpence had immemorially 
= Vee ra deen paid by the owner or tenant for Ricett Slade, yearly, at the 
ge f i feaſt of Saint Michael the Archangel, to the rectors of the pariſh, 
farms, excepting in ſatisfaction of all tithes growing on the ſaid ground ; that 
the tithes of with reſpect to the reſidue of the ſaid farm and lands, the 
_=_ 2 * plaintiff Bayley had taken tithes in kind of corn, grain, and hay, 
88 Rn during the time demanded by the bill; and that no tithe in 
rector. kind, or other recompence or ſatisfaction in money, had been 
paid within the memory of man to the rector in reſpect of any 

other titheable matters which had ariſen on the reſidue of the 

ſaid farm and lands; but that many years ago, beyond the 

memory of man, upon an incloſure made of . ſeveral parcels of 

lands in the ſaid pariſh which had laid open and common, an 

addition was made to the glebe land of the pariſh by the owners 

of the lands incloſed, in ſatisfaction of all tithes, great and ſmall, 

on the ſeveral lands in the pariſh, of which the reſidue of the 

farm and lands in his occupation was part; that the land ſo 

reputed to have been allotted to the rector on ſuch account 

conſiſted of one parcel of incloſed ground, called te Parſon 

Piece, containing forty acres ;z that the general reputation of the 

pariſh was, that in coniequence of ſuch addition made to 

the glebe land of the pariſh, the reſidue of the farm and lands in 

his occupation, and ſeveral other lands in the pariſh, had 
; immemorially been held free and exempt from the payment of 
tithes, except for corn, grain, and hay; and he inſiſted, that as 

no tithe in kind, or other ſatis faction in money, had been paid 

to the rector for the reſidue of the ſaid farm and lands, 

except 


nn 
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except for corn, grain, and hay, they were free and exempt, Brown 
except for corn, grain, and hay, from the payment of any tithes — (IS 
to the rector. | UTLER. 


The defendant A. Auneſiey ſaid, that the plaintiff was not The defendant 
entitled to any tithes whatſoever ariſing on Ricott Slade, or on Arnefley fays, 
the Milk ; that he was owner of Chickqvell Mead, and Three 3 
Men's Mcwth, and Rufby Piece; that the ſum of four ſhillings * Thres 
and fourpence (as mentioned in Butler's anſwer) had been time A Mowrh, 
out of mind paid for Ricett Slade to the rector, in lieu of all tithes Ruſty Picce, and 
ariſing thereon ; and that thirteen ſhillings and fourpence had, % A; that 
for the like time, been paid by the owner or tenant of te Mill = 5 5 Preys 
at the time aforeſaid z that the ſaid ſums had been accepted as teu of the ti hes 
moduſes in lieu of all the tithes ariſing on Ricott Slade and the Mill of the Milt ; 
reſpectively, until the death of the laſt incumbent ; that he ind that tie 
would have paid the ſame to the plaintiffs for the ſaid three n Neri 
years, but that they would not accept the ſame : and he offered heut the tit es, 
to pay the ſaid meoduſes by his anſwer; and averred, that he except of cn 
bad ſeveral receipts in his cuſtody for the ſaid ancient payments, ud bay of the 
which he ſet forth in his anſwer. The defendant further ſaid, er —_— 
that no tithe in kind, or other recompence, had been paid, during 
the memory of man, to the rector for any titheable matters 
ariſing on Chickwell Meadow and Three Men's Aowth; that 
many years ago, beyond the memory of any man now living, 
the ſaid forty acres of the incloſure were given to the rector 
as an exemption of the ſaid lands and other lands in the 
pariſh ; and that no tithe, or ſatisfaction in lieu thereof, had 
been paid ſince ſuch incloſure; and, inſiſting that they are bur that he holds 
exempted from the payment of tithes, he ſet forth in his anſwer other lands to 
an abſtract of the deed whereby he claimed ſuch compoſition ; 2 
but he ſaid, that he believed that the ſaid compoſition did not And. and for 
extend to the reſidue of the lands in the bill mentioned, the tithes of 
which were late in the poſſeſſion of the other defendants ; Which be is tea- 
and that he was willing that the plaintiffs ſhould receive © **P% 3 
ſatisfaction for the tithe of all titheable matters (except corn, 
grain, and hay, for which ſatisfaction had been made), which 
aroſe on the refidue of the ſaid ſeveral farms within the ſaid and tenders 10l. 
three years: and by his anſwer he offered the yearly ſum of ten a-year fer thoſe 
pounds for the lands in the defendant Butler's occupation, and n Bt, noch, 
two ſhillings for the tithes of the defendant Szowf/Ps lanis ; * eren 
except for the tithes of corn, grain, and hay. in Scr fili a. 

The defendant Snell ſaid, that he occupied Prickett Ground, The defendant 
Saint Fein Ground, the Horſe Ground, Chickwell Meadav, Three Snafilifays that 
Men's Miewth, and the Ham ; that no tithe had been paid ” "Be 7-1 
during the memory of man for Chickwel! Meadeav and Three St. Fon Greurd, 
Men's Mowth; that they were exempted from tithes upon being me Hoſe Grand, 
incloſed, as before ſtated in the other anſwers ; that he had C#itwell Meas 


therefore kept no account thereof ; that the plaintiff Bayley 1 


Lam; tat no tithes tad ever been pa. d lor Chickwell Meadow and Three Men's Mowth., 
B 2 
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Benn Had taken the tithe in kind of the corn, grain, and hay ariſing 
on the refidue of the ſaid farm and lands; and that, in 
conſequence of the aforeſaid addition to the glebe, no other tithe 
was due. The defendant further ſtated, that he was in poſſeſſion 
of a water corn griſt mill in the ſaid pariſh ; and he infiſted, 
that no tithe was due in kind for the ſame ; but that a ſum of 
thirteen ſhillings and fourpence had immemorially and invariably 
| been paid in lieu thereof, | 
The plaintiffac By an order dated the ninth of February 1960, the plaintiffs 
gr were ordered to ſhew cauſe why they ſhould — accept of the 
offer made by the defendant Anneſley to pay the yearly ſums of 
ten pounds and two ſhillings, as above-mentioned, in lieu of all 
_ tithes, except corn, grain, and hay, for the ſaid lands, and 7he 
Mill, together with coſts as to the ſaid tithes ; and the plaintiffs 
accepted the tenders upon the terms mentioned in the order : 
and by another order made the tenth of June laſt, the plaintiffs, 
on Arnnefley paying the ſaid three yearly ſums of ten pounds and 
the ſaid ſum of two ſhillings, with/coſts as aforeſaid, were per- 
mitted to ſtrike their demand thereof out of the bill. 


— e By another order made the twenty-firſt of November laſt, 

demand of tithes On behalf of the defendant Godfrey (the repreſentative of the 

for Ricott's defendant Butler, deceaſed), it was ordered, that the original bill 
and bill of revivor, ſo far as the ſame related to the tithes of a 
cloſe, called Ricott Slade, be diſmiſſed with coſts, unleſs cauſe 
were ſhewn to the contrary ; and no cauſe being ſhewn againſt 
the faid order, the ſame, as to the ſaid demand, became abſo- 
lutely diſmiſſed out of this court with coſts, 


The plaintiffs replied to the anſwers of Annefley and Snowfill ; 
and they rejoined , and witneſſes were examined on both ſides ; 
and upon hearing counſel ; and on debate of the matter; 


— N of Tax Covxr ordered Snowfil! and Anneſley to account for the 
= = value of the tithes ariſing on Chickwell Meadow and Three Men's 
Mes Meri Mewth during the time demanded by the bill, with coſts to be 


decrecd, taxed by the deputy remembrancer (a). 


a-yecar .* 


{a) Cnantes Tavion, Eſq. Deputy Remembrancer. 


Earn Tun | Abus, D. D again} WixDsoR., 


1 O20. 3, 
Shropſhire, 13th April 1761. 


The rector of THE bill ſtated, that in the month of April 1755 the plaintiff 
bg = oo was duly preſented, inſtituted, and inducted into the rectory 
— in kind of Of Cundꝭ, in the county of Salop, and was thereby entitled to all 
Harzage Grange the great and ſmall tithes yearly arifing within the pariſh; 
and Rates, that the defendant Windſor as the owner, and the defendant 
Olivers as the occupier of Harnage Grange, had for two years 

reſpectively 
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reſpectively occupied arable, paſture, and meadow ground in the 
pariſh ; that Olivers had in one year.fed and agiſted ſeveral 
ſheep on his ſaid lands; that in another year both the defend- 
ants had ſeveral calves fallen; that they had in the ſaid years 
depaſtured on their lands ſeveral oxen which. had not been uſed 
for the plough in the pariſh ; that they had ſeveral cows and 
heifers which during ſuch agiſtment were dry and not uſed for 
the pail, but were grazed for fatting, or otherwiſe kept far 
ſale, and diſpoſed of as they though: proper; that all the ſaid 


F 


Abans 
againſt 
Windo. 
that the defend. 
ants had agiſted 
barren and un- 


profitable cattle 
on the ir lands 


oxen, cows, and heifers were wholly unprofitable to him as 
rector of the pariſh, and produced no advantage to him what- 


ever; that he was therefore entitled to the tithe of ſuch agiſt- 
ment; that the ſeveral former rectors of the pariſh had ſuc- 
ceflively, time out of mind, conſtantly received all the great and 
ſmall tithes ariſing therein, or a yearly rent adequate to the full 
value thereof; and that the ſaid rent had been from time ta 
time, yearly or otherwiſe, varied as was agreed upon berween 
the reſpective rectors and occupiers, according to the true values 
of the tithes. The bill further ſtated, that the defendant Wind/er, 
during the ſaid years, had occupied divers farms and lands out 
of the pariſh not titheable to the plaintiff, as well as the lands 
called Harnage Grange, and other titheable lands in the pariſh ; 
that in order to perplex the plaintiff, and render it difficult for 
him to aſcertain the number and the tithes of barren cattle 
agiſted, he frequently in the ſaid years removed his cattle from 
the'pariſh of Cunde to the other lands by him occupied out of 
the ſaid pariſh, brought them back again, ſold ſome out and 
bought others in, and by ſuch means rendered it impoſſible for 
the plaintiff to aſcertain the guantum of his tithe for ſuch agiſt- 
ment. The bill further ſtated, that the defendants had refuſed 
to ſet out or to pay their tithes, under pretence that all the graſs 
was mowed ; and he inſiſted, - that the ſaid graſs land had been 
grazed by the defendant Vindſor's barren cattle very far in the 
year, inſtead of preſerving it, as he ought to have done, for hay; 
that afterwards, in the latter end of the year, the face of the 
ground was ſkimmed over; the ruſhes and coarſe graſs cut 
merely for the purpoſe of cleanſing the grounds; that he then 
withered the ſame, and called it hay ; that it was not worth one 
ſhilling ; but that if the graſs had been proptrly preſerved for 
hay in the uſual courſe of huſbandry, the tithe thereof would 
have been worth ten pounds ; and therefore, as ſuch ſkimming 
of the ground was fraudulent, he was entitled to the tithe of the 
graſs ſo eaten. The bill further ſtated, that the tenth calf in 
courſe as it falls was due to the plaintiff for tithe ; that 
the ſame ought ta be kept with the dam until weanable, 
unleſs the plaintiff deſired the ſame ſooner ; that in the year 
1757, Windfor, purſuant to his unjuſt pretence, cauſed notice 
to be given to the plaintiff's tithe-gatherer to fetch a tithe calf ; 
that he then tendered to * calf which was only ſeven days 

3 old; 


that they had 
alwayspaidtithes 
in Kind, or 2 
yearly rent in 
proportion to the 
value; 


that they had 
adjacent lands in 
another pariſh z 


and had fraudu- 
lently removed - 
their cattle from 
one pariſh to the 
other, to conceal 
their tithes z 


that they had 
led their graſs 
lands,and in the 
latter part ofthe 
ſ-aſun pretend 
ed to mow 
them z 


that tithe calves 
are to be kept 
with their cows 


till we anable z 


AvDans 
againſt 


WinpDson. 


that the lands 
belonging to the 
monaſtery cf 
H$y!d are not tithe 
frec, the ſaid 
monaſtery being 
one of the leſſer 
abbie: ; 


that na compo, 
nit on had ever 
been made for 
the tithes ot Hare 
vage Grange. 


* 


The defendants 
ſay, that no 
tithes are due 
for Har nage 


Grange þ 


that the Grange 
belcnzed to the 
abbet of Bid ; 
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old ; that he refuſed to accept the fame; that when it was 
fourteen days old, he contrafted with a perſon to ſell him the 
ſaid calf ; that he accordingly ſent for it, but that the defendant 


refuſed to deliver it to him, unleſs he would pay him three 


ſhillings for the keeping of the ſaid calf after fuch notice was 
given, which was but one week; and that he had refuſed to 
camply with ſuch illegal demand, The bill further ſtated, that 
the monaſtery of Byid was one of the leſſer abbies under two 
hundred pounds a-year ; that it was, as ſuch, diſſolved by the 
ſtatute 27. Hen 8. ; that if it ſhould be proved to have been of 
the Ciſtertian order, which the plaintiff denied, and their lands, 
as ſuch, exempt from tithes whilſt the monaſtery ſubſiſted, 

on the diflolution of the monaſtery the lands became 
iable to the payment of tithes; and he averred, that the 
rectors of Cunde had always claimed tithes in kind for 
Harnage Grange ; that they had received the ſame before the 
diflolution ; that if there had formerly been any compoſition, 
it could not bind ſucceeding rectors, the patron of the rectory 
not having been a party thereto z that no compoſition had ever 
been acquieſced in ſince the diſſolution z that no rector had 
ever accepted twenty ſhillings in lieu of tithes z but that, 
on the contrary, every rector had conſtantly received tithes in 
kind, or a full adequate rent for the ſame; and that the ſaid 
rent had been, from time to time, varied according to the yearly 
value of the tithes The bill further ſtated, that both the 
defendants had, under pretence that there was ſuch compoſition, 
refuſed to diſcover their titheable matters in the faid Grange, 
although the defendant Windſor had purchaſed the eſtate 
ſubject to all tithes in kind, and had paid no conſideration for 
the purchaſe of ſuch tithes ; and therefore he prayed, that 
the defendants might come to an account with him for the 
tithes of their ſeveral titheable matters and things which they 
reſpectively had on Harnage Grange for the ſaid two years, and 
make him full fatisfaCtion for the ſame. 


The defendants admitted, that the plaintiff was rector of the 
pariſh, and entitled to all great and ſmall tithes therein, except 
in reſpect to ſuch lands there as were not liable to the payment 


of tithes in kind ; and they inſiſted, that no tithes in kind 


of any ſort whatever were due to him within the places 
in the bill mentioned; that all the meadow and paſture ground 
lying .in the pariſh, and mentioned to be occupied by the 
defendants, was then, and for time beyond memory had been, 
parcel of a certain grange, called Harnage Grange, lying within 
the pariſh of Cunde ; that for a long time before the making of 
the ſeveral ſtatutes for the diſſolution of monaſteries, the abbot 
and convent of the monaſtery of By/d, which was one of the 
greater monaſteries, were ſeiſed in fee ſimple of the ſaid grange, 
as part of their poſleſſions, and did not pay any tithe in kind 

| | whatever 
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Ci ſertian order ; that the advowſon of the church of Cunde 
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whatever to the rector of Cunde in reſpect of the ſaid grange, Avans 
or any part of it, as appeared from an entry in the books kept 3 

in the regiſtry of the Biſbp of Litchfield and Coventry of certain TI 
monaſteries that were exempt from tithes, and amongſt which that the monat · 


the monaſtery of Byld was particularly mentioned, as being of the yo rs 


order | 
formerly belonged to the Earl of Arundel; that the Earl of | _ 6 2 
Arundel, in the twenty eighth year of the reign of Edward the „ Ade ex- 
Third, being ſo ſeiſed of the ſaid advowſon, and the abbot and changed the ad- 
convent being ſeiſed of the manors of Kinnerton, Rilton, and vowlon of Cunde 
— agreed to exchange the ſaid manors for the ſaid _ ws _— 
advowſon ; that the ſaid king granted his writ of ad quod damnum, the mano of 
dated the eighth of May, in the twenty- eighth year of his reign, Kinnertun, Rilton, 
directed to the eſcheator of the ſaid county on the ſaid propoſed and Sil; 
exchange; that by an inquiſition taken thereon it was found, 

that it would not be to the damage of the king, or of any others, 

if the king's licence ſhould be given for ſuch exchange; that 

accordingly ſuch licence was granted, dated the twenty-fixth of 

June in the ſaid year, as appeared by the record remaining in 

THE Tower or Lowpon ; that ſuch exchange was made ; that that a compofi- 
afterwards, in the reign of Henry the Eighth, the abbot and tion was enter- 
convent of the {aid monaſtery, which was of the Ci/tertian order, ed into between 
and Mathew Ap David, then rector of Cunde, by a deed of 3 5 
compoſition dated the twentieth of November 1 527, ſetting forth, abbot, 2 
that divers controverſies had been tranſacted between them waz confirmed 
about the poſſeſſion and property, as well of the glebe lands of by the ordina« 
Harnage Grange as of the tithes great and ſmall ariſing thereon, 'Y 3 

and that at length the ſame had been ended by the authority and 

conſent of the Biſbop of Litchfield and Coventry, ordinary of the 

place, and their founder, viz. that the ſaid abbot and convent that the abbot 
ſhould for ever have the glebe lands of Harnage Grange aforeſaid, and convent 
and alſo all the great and ſmall tithes ariſing thereon ; that the ſhould bold 
rector and his ſucceſſors for ever ſhould have twenty ſhillings —_—_ — 
yearly from the ſaid abbot and convent within ſix days after thereof on pay- 
Zaſler yearly; and that they ſhould adminiſter all ſacraments ing the rector 
and facred rights to the inhabitants of the ſaid grange; that the 20a years 
ſeals of the ſaid monaſtery and rector were put to the ſaid deed ; 

that the ſaid biſhop ratified the ſame, and cauſed the ſeal of his 

official to be put thereto on the third of February 1527, as by 

the ſame, remaining in the regiſtry of the ſaid biſhop, appeared; 

that by indenture dated the tenth of ſay, in the twenty - fifth 

year of Henry the Eighth, the ſaid abbot and convent demiſed the 

manor of Harnage Grange to Richard Brereton for ſixty years, 

in which all tithes of the ſaid grange were excepted and relerved 

to them; that ſuch real compoſition is noticed therein; and that 

the payment of the ſaid annual penſion of twenty thillings 

appears by ſeveral entries in ſeveral accounts of the receivers of 

the revenues of the ſaid late diflolved monaſtery, now remaining 

in the augmentation office z that in a ſuit in THE STAR CHAMBER 
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Avaus before the diſſolution of monaſteries relating to the tithes of 
Harnage Grange, between the then rector of Cunde, claiming the 
ſaid tithes, and the ſaid abbot and convent, the right to the tithes 
of the ſaid grange was decreed to belong to them; and that the 
ſaid decree was taken notice of in the receiver's accounts in 
the augmentation office, but that the ſame could not be 
ay the _ found ; that on the diſſolution of monaſteries, the poſſeſſion 
gs A +. of the ſaid monaſtery, and particularly of the tithes Harna 
diſſolution of the oy P * 
monaſtery, be- Grange, became veſted in Henry the Eighth ; that Henry the 
came veſted in Eighib being fo ſeiſed thereof, by his letters patent, dated the 
HemytheBghtb; fourth of July, in the twenty-ninth year of his reign, granted 
the ſame, amongſt other things, to Lord Powys, to hold to him in 
tail male in capite, at fifty-five pounds, eighteen ſhillings, and 
ho prog > eightpence payable for the ſame ; that the ſaid king, by other 
Powys for the letters patent, dated the thirty-firſt of March, in the twenty- 
man r of Cet. ſeventh year of his reign, bargained and ſold to the ſaid 
tinghamz Lord Powys the faid yearly rent of fifty-five pounds, eighteen 
| ſhillings, and eightpence, and N Grange and the tithes 
thereof, in ęxchange for the manor of Cottingham, in Yorkſhire, 
12 to the ſaid king by the ſaid Lord Powys ; that before the 
aid grants were ma 


| the receivers of the common revenue in 
their accounts particularly ſpecified the tithes of the faid grange, 

and accounted for the ſame ; that after the making of the ſaid 

rants, the ſaid tithes were mentioned in the ſaid accounts, 

t were not accounted for, as being granted to Lord Powys, 

that Lord Powys as in the augmentation accounts remaining; that afterwards 
on. 9 Harnage Grange and the tithes thereof became, by divers meſne 
and Fowler to conveyances, veſted in the family of the Feoxvlers, of Harnage 
the defendant Grange ; that the defendant * purchaſed the ſaid grange 
Wador. and tithes of Sir William Fowler, for a valuable conſideration, by 
deeds of leaſe and releaſe, dated the fourteenth and fifteenth of 

Nevember 1739 ; that under the faid grants they had received 

all the tithes of Harnage Grange to their own uſe, and had paid 

the ſaid annual penſion of twenty ſhillings to the rector; 

that no tithes in kind had ever been paid to, or received by any 

rector for the ſaid grange till of late years; the defendant not 

being able to get the deeds, &c. from the Fowler family till the 

fling of the bill; that therefore, for the reaſons aforeſaid, the 

Plaintiff had no right to any other payment or ſatisfaction for or 

in reſpect of the tithes of Hornage Grange than the payment of 

twenty ſhillings a-year : and he offered to pay the ſame for as 

many years as he was entitled to receive the ſame, The anſwer 

further ſtated, that they had not occupied any lands in the 

iſh for which they had not paid all the tithes demanded 

rom them in reſpect thereof, ſave ſuch as were parcel of 

the Grange ; and ſubmitted, that they ought not to be com- 

| to make any diſcovery touching the tithes in kind ariſing 

ETEOons 5 ; * * 


The 
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The plaintiff replied; the defendant rejoined ; but no wit- Avans 
neſſes were examined on either fide ; and upon hearing coun- 
ſel; and on reading a decree made by the court of augmentation 
of the revenues of the crown, dated the tenth of May, in the ed. 
twenty-ninth year of Henry the Eighth, in a cauſe between Steven, 

late abbot of the monaſtery of Byld, plaintiff, and Sir David 
Egerley, clerk, parſon of the pariſh church of Cunde, defendant, 
on a bill of complaint thereto exhibited in the court of ſtar 
chamber, and ſent into the court of augmentations, whereby it 

was ordered and decreed, that the ſaid Sir D. Agerley ſhould 
from thenceforth have and enjoy all the tithes yearly coming and 
growing of, in, and upon the ſaid grange, called Harnage Grange ; 

and alſo on reading the anſwers ; | 


IT was THIS DAY ORDFRED, that the defendants do ſeverally The tithes of 
come to an account for the value of the ſeveral titheable matters 2 Crane 
and things which aroſe, renewed, or increaſed in and upon the — * 
ſaid grange, called Harnage Grange, in the occupation of the 
defendants reſpectively, for, in, and during the ſaid two years, 
being the time demanded by the bill ; and that ey do ſatisfy 
and pay to the plaintiff what ſhall appear due on the account, 


with his coſts to be taxed : further directions to be reſerved till 
after the repert. 


KYNASTON again HATTERSLEY. 1 — 
Middleſex, 28th May 1761. 


T bill ſtated, that the plaintiff, for twenty- eight years paſt, The impropria- 
had been ſeiſed in fee of the rectory impropriate of the toro. Botolph 
pariſh of Saint Betolph without Aldgate ; that part thereof was in — 
Lenden or the liberties thereof, and other part in the ſuburbs of Mglyex,claims 
the ſaid city, in the county of Middleſex ; that he, as impropriator 208. a-year from 
thereof, was entitled to receive quarterly, for the time aforeſaid, tbe detendant,in 
all tithes and rates for tithes, 7 of money, cuſtomary pay- TY 
ments, or other duties in lieu of tithes, and eccleſiaſtical duties, $;:zfieg. 

due by cuſtom or common right, or ſome rate, compoſition, or 

ſatisfaction for the ſame, and all other dues and profits to the ſaid 

reCtory and pariſh church and the impropriation thereof for the 

time being belonging, and payable by the inhabitants, owners, 

and poſſeſſors of any houſes, out-houſes, ſhops, cellars, ſollars, 

warehouſes, lands, and grounds within the pariſh and thetitheable 

places thereof, within the time aforeſaid, as well in ſuch parts of 

the pariſh as lie within the city of London and the ſuburbs of the 


ſaid city as in ſuch parts as lic within the county of Middleſex ; 
| that 
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Kras ron that the defendant for ſeven years paſt, as well in his own right 
arri. 25 In right of other perſons whom he repreſented, had been. an 
| " inhabitant, owner, leſſee, and poilefior of a dwelling-houſe, 

with the buildings and appurtenances thereto belonging, in 
Eaft Smithfield, within the part of the pariſh which was in Middle- 
ſex, for which twenty ſhillings a- year were due in lieu of tithes ; 
that the defendant and the former owners or occupiers thereof 
had immemorially theretofore paid to the plaintiff and his 
predeceſſors, or their leſſees, twenty ſhillings yearly for the tithes 
of the ſaid dwelling houſe, ſtable, and other buildings, or as an 
ancient compoſition for the tithes of the lands on which the ſaid 
premiſes then ſtood, by yearly, half-yearly, and quarterly pay- 
ments from Chriſimat 1729 to Lady Day 1752, both incluſive ; 
and that the ſaid ſums had been paid for the ſaid premiſes from 
the year 1666; that the defendant ought to have paid the ſaid 
annual payment in lieu of tithes for the {aid premiſes, according 
to cuſtom time out of mind; that he had frequently applied to 
him for the ſame; but which he had refufed to pay. The bill 
further ſtated, that there had been ſeveral bills filed in this court 
by the plaistiff's predeceſſors againſt the inhabitants and 
occupiers of houſes and tenements within that part of the pariſh 
which was in Middleſex ; and that they had been decreed to pay 
certain ſums for the tithes thereof; and he prayed, that the de- 
fendant might be decreed to pay him for the tithes, duties, 
and profits, or the rate or compolition in lieu of tithes by 
him owing for his ſaid houſe, table, and premiſes, during 
the time aforeſaid. 


The defendant The defendant admitted, that the plaintiff claimed the rectory 
Gays, that houſes impropriate of the ſaid pariſh z but denied that, to his know- 
— ledge, he was ſeiſed thereof in fee, or had any other eſtate of 
83 inheritance therein. He alſo admitted, that he was a leſſee 
mon right ; and in poſſeſſion of the houſe and building ſituate in that part of the 
that there is no pariſh of Saint Botolph without Aldgate which is in the county of 
cuſtom, in that Middle, and had been ſo during the time mentioned in the 
Hb which ties bill; and ſaid, that ſoon after he entered on the premiſes the 
in Midler, to collector of the tithes for the impropriator came and demanded 
pay the tithes of him tithes or a payment after the rate of twenty ſhillings 
- ny "oy by a-year in lieu thereof, alledging, that the ſame was payable to 
; the impropriator for the ſaid premiſes, by virtue of ſome cuſtom ; 

that he being a ſtranger had paid the ſame until the year 1752 

but that fince that year he had not paid the ſame, or any part 

thereof: and he inſiſted, that no tithes or rate for tithes, 

or money in lieu thereof, were due or payable for the ſaid 

premiſes, for that no tithes were due for houſes or other 

buildings of common right; and that no cuſtom to pay 

ſuch tithes prevailed within that part of the pariſh of Saint 

Betalpb without Aldgate which lies in Middle/ex. He alſo ſaid, 

that 


- 
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That the plaintiff, he believed, had exhibited his bill in chan- 
cery in the year 1747 againſt Henry Willoughby and others, 
occupiers of houſes within the ſaid pariſh, ſetting forth, 
amongſt other things, that the defenJants ought to have paid 
the plaintiff one ſhilling out of every ten ſhillings, and two 
ſhillings out of every twenty ſhillings yearly, and ſo in like 
proportion for every tenement above the rent of twenty ſhil- 
ſings, aſcending from ten ſhillings to ten ſhillings, according 
to ancient cuſtom time out of mind uſed in that part of the 
pariſh and rectory which lies in Middleſex ; that the ſaid 
defendants denied the cuſtom; that on the hearing of the cauſe, 
an iſſue was directed to try the ſame; that the plaintiff declined 
proceeding to trial z and that his bill was afterwards diſmiſſed 
with coſts ; that the plaintiff, he believed, had commenced 
ſeveral other ſuits againſt ſeveral of the inhabitants, and had 
thereby intimidated them to pay what he demanded for tithes, 
and had frequently given receipts in an unfair manner: and 
he further inſiſted, that no tithes were due for the premiſes 
occupied by him, not only for the reaſons aforeſaid, but be- 
cauſe the ground and ſoil of the faid premiſes, and other parts 
of the ſaid pariſh, were, at the diſſolution of monaſteries, in the 
thirty firſt year of Henry the Eighth, part of the poſſeſſions of 
the abbey or monaſtery of Grace, diſſolved by the ſtatute 
31. Hen. 8. c. 13.; that the ſaid monaſtery was one of the 

eater monaſteries, and of the yearly value of two hundred 
pounds; that the ſame was diſcharged from the payment of 
tithes in reſpect of the lands belonging to it; and that the lands 
in the ſaid pariſh were diſcharged of tithes. He denied that 
he knew of any decree or proceedings in this court between 
the impropriators and inhabitants of the pariſh ; but ſaid, that if 
any decree had been made, the ſame was obtained by colluſion, 
and that he, the defendant, was not bound thereby, 


The plaintiff replied z the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; 
and reading an indenture tripartite, dated the twelfth of June 
1728, ſigned J. Raymond and others; the anfwer, and the 


ſchedule annexed to it; the depoſitions of Thomas Yewa, which 


was abjected to by the defendant's counſel ;* his croſs examina- 
tion to the firſt part of the fifth interrogatory as to other matters 
in the ſaid fifth interrogatory, when the objection was overruled; 
the tithe book of the collectors referred to by his depoſition, 
which was objected to, and the objection over-ruled ; the depo- 
fition of F. Phipps z and ſeveral entries in the tithing book 
for that part of the pariſh of Saint Boto/ph's, Aldgate, ſituate in 
the county of Aiddigſex, from 1673 to 17533 decrees in this 
court in Haſter Term, the ſeventh of May, and Trinity Term, 
the fifth of Zuly, in the fixth year of William and Mary, between 

| | Unmfreville 


It 


Krnavrou 


a gan 
HaArrzast zr. 


and that if ther 
on Which his 
premiſes ſand 
was parcel of the 
poſſe ſſions of the 
monaſtery of 
Grace, and @ 
tithe free. 


againſt 
HaTTEASLEY, 


The tithes de. 
manded by the 
bill decreed, 


Tarr. Tram, 
1. Go. 3. 


The impropria- 
tor of St. Batolfph 
without Aldgate 
demands 
tithes of two 
hovſes in the Mi. 
nories, of one 
houſe in Hipb 
Street, and of an- 
otherhouſe abut- 
ting on the Mino- 
ries, according to 
the rates decreed 
by the ſtatute 
27 Hen. 8. c. 21. 


DECREES IN TITHE CAUSES 


Kvnarron Unfreville v. Topping (a); x decree in Michaelmas Term, the 
twenty- ſixth of November, in the ſame year, Umfreville v. 
Campion (6b) ; a decree, the thirteenth of February, in the four» 
teenth and fifteenth years of Charles the Second, Reynell u. 


Coppin z and upon full debate; 


Taz Covgr ordered the defendant to account to the 
r for the ſaid ſum of twenty ſhillings yearly demanded 
y the bill during the time aforeſaid z and alſo pay him his cofts 


of ſuit when taxed, 


The cafe of Umfreville v. Topping 
* others came — the Court on 
the ſeventh of May 1694 Eaſter Term, 
6. Will. & Mary. The bill demanded 
tithes, or cuſtomary payments in lieu 
thereof, for certain premiſes in the 
poſſeſſion of the defendants in that part 
of the pariſh of Saint Boto/ph without 
Aldgate as lies in the county of Mid- 
Ager. To which bill the defendants 
anſwered, and the plaintiff, by a ſpecial 
replication, relinquiſhed all tithes and 
dues antecedent to the thirteenth of 
September 1688 ; the defendants re- 
joined; and witneſſes were examined ; 
and upon reading the depoſitions, and 
the ancient tithe books of the pariſh, 
THE _—_—_ decreed the —_—_ 
T 17 Hart to pay two ſhillings 
an ce à quarter in lieu of 
tithes of their houſes, and alſo Zafter 
offerings for themſelves and their fami- 
lies ; the defendants Davenportand Webb 
to pay two ſhillings a quarter ; the 
defendant Jones one pound five ſhillings 
a quarter fer his houſe in Xing Harry 
Yard ; and as to the defendant Middle- 
ton, the Court directed an iſſue to try, 
before the Chief baron and a ſpecial 
jury, Whether there is a modus of 
« twenty ſhillings a-year, or another 


% modu: of twenty pounds A- year, of 
« any and what other modus or meduſes 
«* exceeding twenty ſhilliags a year tor 
« the houſes called Hooker's Rents, of 
„% which the defendant's houfe was 
% one, on the north fide of Sun Tard; 
and that if upon the trialthe jury ſhould 
find that there is no other modus than 
twenty ſhillings a-ycar for Hooker's 
Rents, the Court will conſider of coſts 
ſor the defendant Aidd(cten for the faid 
trial. The cauſe came on to be further 
heard on the fourteenth of May 1694, 
when the deputy was ordered to take 
an account as againſt the deſendants 
Groſſe, Ratcliffe, Holbeck, Turner, Herne 
. Kadi, Smith, and others, 
according to the different rates men- 
tioned for their ſeveral tenements in the 
pariſh, On the twenty-ſecond of M. 
1694, a decree aiſs againſt Holler 
Turner, Kendal, and was made 
abſolute ; and on the fifth of 
following, the deputy's report was rati- 
fied and confirmed, But it does not 
appear from the Book of Decrees and 
Orders, that any proceedings were had 
upon the iſſue. | 


(6) See vol i. page 329. 


* 


KyNASTON again BRECKNQCK, 
London, 8th June 1761. 


HE bill tated, as in the former cauſe, that the plaintiff was 
impropriator of Saint Botolph without Aldgate, Qc. ; that, as 


the ſuch, he was entitled, according to the ſtatute and decree made 


in the thirty-ſeventh year of Henry the Eighth, to one ſuilling and 
fourpence halfpenny out of every ten ſhillings yearly rent of the 
premiſes and buildings in that part of the pariſh which lies within 
the city of London, and to two ſhillings and ninepence out of 
every twenty ſhillings yearly rent, and ſo in proportion for 
every tenement above the ſaid rent, payable quarterly; that the 
defendants had, in right of themſelves and other perſons whom 


they 
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they repreſented, been inhabitants, leſſees, owners, occupiers, Kr iron 
and poſſeſſors of ſeveral houſes, warehouſes, ſhops, cellars, * 
ſollars, ſtables, and grounds in the city of London and the ſaid 

rectory ; that they, as owners, leſſees, and occupiers, had paid 
conſiderable fines for the renewal of the leaſes, and ought to 

have paid to him the tithes, rates, and cuſtomary payments 

by them reſpeCtively payable, in lieu or in the name of tithes, 

for their reſpeCtive houſes and other tenements, either according 

to immemorial cuſtom, or elſe according to their ſeveral compo- 

fitions or agreements, or according to the ſaid decree ; but that 

they had refuſed ta diſcover the ſame, or to pay to him his juſt 

and legal dues. 


The defendants Dyer and Gurry admitted that the plan- The defendanty 
tiff was ſeiſed of the rectory ; and that they, as leſſees, poſe De and Ce 


ſeſſed and occupied certain tenements, &c, in the Mineries, in — — 
8 houſes in te 
— 


The defendant Breckneck denied that the plaintiff was, to his The defendane 
knowledge, ſeiſed in fee of the rectory, or that he was of com- Beet pleads 
mon right, by cuſtom, or by the ſaid decree, entitled to tithes, — 
or cuſtomary payments in lieu thereof; and ſaid, that he had ;,4, Hb Swe 
been owner and poſſeſſor of a dwelling-houſe and ſhop in and thatabutting 
the Minories and in High Street; that in lieu of the tithes of the on tε Ai. 
ſaid premiſes, a modus of thirteen ſhillings and fourpence a-year 

was payable ; and he inſiſted on the ſame in bar of the plaintiff's 


demands, according to the rates ſpecified in the decree, 


The plaintiff replied z the defendants rejoined ; and witnefſes The evidence 
were examined on both ſides; and upon hearing counſel for the 0. 
plaintiff and the defendant Breckneck ; and no counſel appearing 
for the defendants Grace, Dyer, or Gurry ; and reading ſeveral 
depoſitions z an indenture tripartite of bargain and ſale inrolled 
in chancery, dated the twelfth of June 1728, from J. Raymond 
and others of the rectory of Aldgate to the plaintiff in fee; the 
tithing books from 1721 to 1755; and on debate of the mat- 
ter; 


Tur CovurxT ordered Brecknock to pay to the plaintiff the The made of 
annual ſum of thirteen ſhillings and fourpence for his houſe and 737 2 ee 
appurtenances ſituate in High Street, in the pariſh of Saint Faſt, 8 
Botolph, Aldgate, and fifteen ſhillings for one other houſe occupied to be paid for 
by him abutting on the Minories during the time demanded by the other houſes 


the bill, with coſts, 


Tax Cour alſo made a decree niſ as to the other defend- The other de- 
ants z and no counſel appearing for them, the ſaid decree was, 1 
on the twenty-fifth of January 1762, made abſolute; and on 4 22 
the ſixteenth of July 1762, the deputy's report was confirmed, : 
and the ſaid defendants ordered to pay the ſeveral ſums reported 
due, with ſubſequent coſts, 


BARRETT 
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Tarn, Tan, BarRETT ogainff FILMER, 
J. Gro. 3. 
Hertferdſhire, 17th June 1761. 


The vicar of E- T* vicar of the pariſh and pariſh church of 1ckleford cum 
Weford cum Pir- Pirton, otherwiſe Pirton cum Tchleford, in the county of 
wn, in Hertford. Hertford, claimed all ſmall tithes ariſing therein; and ſtated, 
by entitled that the defendant Filmer had, ever ſince the plaintiff's inſtitu- 
e tire of , , a 

bay, and to all tion in the year 1758, been owner of the manor, and impropria- 
Fmall tithes and tor of the rectory of Pirton cum Ickleford, and had, as impropria- 
Ea off rings tor, claimed and received during the ſaid time, not only the tithe 
ee eg of hay, hut other ſmall tithes, which were of right due to the 
of Fir. car z that the defendant Arnold during the fad time had 
occupied a meſſuage, orchards, gardens and lands in the pariſh, 

and had yearly thereon hay, milk, wool, eggs, pigs, hops, coppice 

wood, pears, apples, and other fruits, lambs, calves, and other 

titheable matters, the tithes of which he ought to have paid to 

the plaintiff, as well as his after offerings; but which he had, 

under various pretences, withheld, and refuſed to pay. The 

bill therefore prayed, that the defendants might be decreed to 

account with the plaintiff for tithe hay, and all other ſmall tithes, 

oblations, and Eafter offerings, which had been withheld by 

them ſince the plaintiff*s inſtitution and induction, and ſatisfy 

the plaintiff for the ſame ;z and that the plaintiff's right to the 

ſaid tithes in kind might be eſtabliſhed, 


The defendant Filmer admitted, that the plaintiff was vicar of 
the pariſh, and by virtue thereof entitled to the /mall tithes ariſing 
therein, or to ſome compoſition in lieu thereof, and likewiſe to 
Eafier offerings z but he denied that he was entitled to tithe hay 
and, on the contrary, inſiſted, that ſuch tithe hay belonged to him 
as impropriator of the rectory, and of courſe that it ought of 
common right to be received by him or his leſſee, 


The defendant Arnold alſo admitted, that the plaintiff was 
vicar of the pariſh, and entitled to the /mall tithes, or to ſome 
compoſition in lieu thereof ; but not that he was entitled to 
Eafter offerings, for that he and his family had reſided in the 
pariſh upwards of twenty years, and that during all that time no 
demand had ever been made of him, nor had he ever paid any- 
thing for Eaſter offerings : and he inſiſted, that the plaintiff, 
as vicar, was not entitled to tithe hay within the manor and 
rectory of Pirton, or to any compoſition in lieu thereof; but 
that, on the contrary, he, as leſſee under the defendant Filmer, 
was entitled to the fame. He ſaid, that he was in poſſeſſion of 
the ſaid manor and rectory, with the demeſne lands thereto 
belonging; that the ſame conſiſted of a meſſuage, malt-houſe, 
and other buildings, with arable and paſture grounds; and that 
if the Court ſhould be of opinion that the plaintiff was entitled 

to 


, 
q 
{ 
J 
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had ariſen on his lands as the Court ſhould direct, or to pay him 
a compoſition of fifty ſhillings a year, as he had paid the former 
vicar, and all the arrears thereof; and he averred, that the ſaid 
ſum was the full value of the ſame. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and on reading the proofs taken 
in the cauſe ; the exemplification of a decree of this court made 
in the cauſe of J. Savage, Clerk, v. J. White, in Michaelmas 
Term, in the twenty-fixth year of Charles the Second (a); and on 
debate of the matter; 


Tur Cova ordered the plaintiff's right to the tithe hay 


and other tithes demanded by his bill to be eſtabliſhed z and, 


by conſent of both parties, the defendant Arnold to pay to the 
plaintiff ten pounds in lieu of the ſeveral ſpecies of tithes de- 


manded by the bill, together with his coſts. 


(a) The caſe of Sevage v. White and 
others came before the Court on the 
twelfth of June 1673. The plaintiff, 
as vicar of the pariſh-churches of 
Telleford and Pirton, in 1 
filed his bill to diſcover and entorce the 
payment of the ſeveral ſmall tithes which 
the defendants had withheld during the 
two preceding years. Ihe defendant 
White ſet forth the ſeveral titheable 
matters which he had had in the pariſh 
of Pirton; denied that he had any in the 
pariſh of ZcHeford ; and inſiſted, that the 
tithes ariſing in Pirton belonged to him 
as lord of the manor, and impropriator 
of the rectory of Pirton ; that the ſaid 
manor and reQory, and all the tithes 
thereof, had been formerly parcel of the 
poſſeſſions of the priory of the Bleſſed 
Mary, in Hertford ; that they came to 
the crown, on the diſſolution of the 
priory: by virtue of the ſtatute 27. Hen. 

; that Henry the Eighth granted the 
ſame to A. Denny and J. Champernoone ; 
and that the ſame had, by ſeveralmefne 
conveyances, been conveyed from them 
to him; and that the endowment of the 
ſaid vicarage made no mention of any 
ſmall or other ti hes, or of any compoſi- 
tion in lieu thereof, to be paid out of 
Pirten to the vicar of TcHeford cum Pir- 
ton; but he admitted, that the plaintiff 
was entitled to ZEafter offerings. I he 


Court, on reading the proofs, and on 


much debate, directed an iſſue to try, 


« Whether any ſmall tithes ariſing 

* Pirion, or any cuſtomary payments in 
„ Jeu thereof, arc due to the plain- 
tiff; and on the trial, the jury found 
a verdict for the plaintiff, The de- 
fendant applied for a new trial; but on 
Mx. JusTice 'l wisben certifying that 
he did not diſapprove of the former 
verdict, a new trial was refuſed ; and, 
on the twentieth of November 1673, 
the Court ordered the defendant White 
to pay two pounds, ſeven ſhillings, and 
ſixpence, as the value of the l tithes 
withheld by him and the other defend- 
ants ſrom the plaintiff; the tithe of 
being among the tithes ſo withhel 
On the tenth of February 1675, another 
bill which Savage had filed againſt 
White for the ſmall tithes of the pariſh 
of Pirton came on to be heard, 2 
ther iſſue preciſely ſimilar was, on the 
deſendant's promiſing to pay full coſts 
both at law and in equity if the verdict 
was againſt him, ordered to be tried 
but a treaty took place between the 
parties before trial; and on the twenty - 
third of November 1676, the Court or- 
dered, that the agreement ſhould ſtand 
and remain in ſull ſorce, and be duly 
performed by each party. 
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4 * 
PufrrENxEV en 


Mien. Tran, 


3. Gro. 3. N 2 
Somerfetſhire, 8th Decen ber 1761. 
The rector of THE rector of Curry Mallet, in the county of Somerſet, claimed 
Curry Mallet, in the great and ſmall tithes, particularly the tithes of wool 
. and lambs, the agiſtment tithes for all barren and unprofitable 


of Park Pars Cattle, hay, milk, calves, gardens, offerings, oblations, and other 
in kind. dues ariſing in the pariſh ; and ſtated, that the defendant had, 
ever fince Raſſer 1744, occupied a farm called Park Farm, with 
the gardens, orchards, or lands thereto belonging; that the 
tithes accruing thereon ought to have been ſet out and paid in 


kind ; that no modus or cuſtomary payments extend to the ſai | 


farm, or to any of the lands thereto belonging ; that at the time 
he took poſſeſſion of the ſaid farm, he concealed all the 
tithes, and the number of ſheep and other cattle which had been 
ſold or depaſtured by his father; and that he had cut and lopped 
large quantities of hedge-wood, pollard trees, or maiden trees 
under twenty years growth, and ſold the ſame, without paying 
the tithes in kind thereof to the plaintiff. The bill there- 
_ prayed, that the defendant might account for the ſaid 
tithes. | 


The defendant The defendant admitted that the plaintiff was rector of the 
ſays, that the pariſh, but left him to prove his right to the tithes thereof; 
_ . and ſaid, that ſince the month of April 1744 he had occupied 
in kind; — Park Farm ; that by the cuſtom of the pariſh, the tithes of 
inthe firit cock; Wheat. and other corn and grain ought to be paid in kind 
of fruit when the tithes of all graſs cut in kind, when firſt put into cocks 
— of all pears, apples, and plumbs, in kind, at the time of gathering 
that the tenth of them z the tenth part of the agiſtment of barren and unpro- 
1s. a week for fitable cattle; the tenth part of one ſhilling a week for agitting 
every ox and gate, and of eightpence for every heifer ; that one 
ters, is due, in Penny is due to the rector for each ſheep kept and ſhorn, in lieu 
lieu of agiſtment of tithe wool ; twopence for every milch cow, in lieu of tithe 
milk ; one penny for every calf reared, and if fold, the tenth 
part of the money it ſold for, and if killed by the owner, the 
left ſhoulder ; fourpence for every colt reared ; one penny for a 
ad. a cow, in garden, and all therein growing; and twopence for every 
lieu cf tithe perſon above fixteen years old for Eafter offerings ; the ſaid 
n: payments are tobe made at Eaſter, or as ſoon after as demanded; 
2d, a calf, or if . 4 
killed the teſt that the ancient method of paying tithe of lambs fallen was, 
if under the number of ſeven, one halfpenny for each lamb ; 
that if there are ſeven or more, and under ten, then the 
owner is to take two lambs, and the rector ſuch lamb of the 


offerings 3 | 3 1 | 
d. for every lamb under ſeven ; and ce lamb in ten, paying Id. for every lamb deficient on Sabre 
ks Day; 


2 re ſidue 


er 


So. 5 OY UW WoW ww cc nF” CN - 


DURING THE REIGN OF GEORGE THE THIRD. 


* 17 
refidoe as be will A, 


2 to the owner one balfpenny Pyrrzurv 
for every defivient lam froti ſeven to ten; that if there are ten ur 1 
lambs, the owner is o take two, and then the rector one; — 
and that the ſaid tithe ought to be rendered at Saint Mares that no tithe is 
Day; that nothing was due in lieu of the tithe wool growing due 3 
from Bam Mart's Day till ſpcering time, the tithe lamb being 5. Arz bo 
eſteemed a full ſatistaction for the ſame, He denied that he and bearing day; 
had refuſed to diſcover the number of his cattle, or the quan- 
tities of his other tithgable things by him had fince Eafter 1744 3 
or that he had endeavoured to induce the plaintiff to accept of 
leſs than what was due to him, or that he had concealed the 
number of ſheep and lambs ſhorn in each year: and he ſet forth thathe had ten- 
the ſame and the tithing thereof, and ſaid, that he had offered — _ was 

y the plaintiff what was due, which he had refuſed to accept, 1"? 94 3 

ne further aid, that if the Court ſhould be of opinion that the 
plaintiff was entitled to the tithes of lambs' wool grown between 
Saint Marts Day, when the faid lambs were tithed, and the 
time ok ſhearing, or to the tithe of the wool of lambs not 
depaſtured above three or four days before they were ſheared, | 
and to the tithe of graſs cut to feed his ſick bullocks with, he that no tithes is 
ſubmitted to pay the fame with coſts in reſpect to ſuch part dus or _—_— 
thereof as was not included in his tenders. He alſo denied {ow 0 
that he had cut or lopped any maiden trees or pollards under that no tubes is 
twenty years growth, or that he had cut hedge-rows or other due for woot 
wood, ſave only for the uſe of his family ; his dairy ; and for re- % on tle 
pering the fences of the ſaid farm; and ſome thorns ; and he * 
{ſubmitted whether any tithe was due for the ſame. 


* 


The plaintiff replied ; the defendant rejoined and wii. The evidence 
rere examined on both ſides z and upon hearing counſel ; and . 


eading the bill, anſwer, and proofs taken in the cauſe; aud on 
debate of the matter; 


Tae Covar declared, that the wool of lambs ſhorn at The tithes of 
Midſummer in the pariſh of Curry Mallet and the titheable the wool «f 
places thereof, after the tithe of lambs had been paid at Saint mb decteed; 


Mark's Day, is titheable; and ordered the defendant to 
account with the plaintiff for the ſeveral ſpecies of tithes de- 


0 


manded by the bill. 
Taz Cour alſo ordered the to examine and ſtate, and the defend - 
whether any and what tenders had been made by the de- ant ordered ta 


ndant to. the plaintiff, and the times when the fame were 
— made, and make returns of what was due from the 
defendant to the plaintiff for tithes ut the reſpective times of 
Vox. III. C ſuch 


5 


* 


againſt 


UTTERMAN. 


DECREES IN TITHE CAUSES 
Porrzxzy ſuch tenders. The coſts and further directions to be reſerved 


till after the report (a). 


{a The defendant Utterman purchaſed 
Park Farm of the Earl of Peterborough 
in the year 1708, In the year 1713, 
Cockburne, the then rector of the pariſh, 
filed his bill againſt him in this court 
for the great and ſmall tithes of the 
farm from the time of his purchaſe. 
The defendant ſaid, that he had ſet out 
the tithes of his wheat, barley, oats, 
peaſe, beans, and vetches, for the ſaid 
years in kind; that the plaintiff had 
taken them away; that the tithes were 
worth three ſhillings an acre; that he 
had made the plaintiff a ſatisfaQion for 
the tithes of the graſs he had mowed ; 
that there was a modus of twopence a 
cow or heifer in lieu of tithe milk; 
of three ſhillings and fourpence, in lieu 
of the tithe woul and paſturage of ſheep; 
of three ſhillings for every tenth lamb ; 
of one penny for every calf bred ; 
the tenth of the value of every calf fold; 
the left ſhoulder of every calf killed for 
the uſe of the family; one penny for a 
garden ; fourpence for Fofter offerings 
for himſelf and family, he then having 
no child or apprentice above fourteen 
years of age ; and the tithes of apples 
and pears in kind; but he inſiſted, that 
no tithes in kind ought to be paid for 


any matter or thing ariſing on the ſaid 


* 


Hirany T ram 
2. OG. 3. 


The vicar of 
Bedminſier, in 
Somer|erftire, 

claims all the 
ſmall tithes, ex- 
cept of milk, 
in kind, and 
particularly the 
tithes of hay, 
and of agiſting 
and de paſturing 
barren and un- 
profitable cat 
tie. — . 


Ti 


Park, or had, in the memory of man, 
been paid or demanded for ſame ; 
for that former n had immemo- 


S 


Hil. again BRANSON. ' 
| Somerſetſhire, 4th February 1762. 


PHE bill ſtated, that the defendant Broughton was, about 
Michaelmas 1744, appointed prebendary of Bedmin/ler and 


eight years; but that, from the expira- 


gg ® 
rially, as and for a modus in full ſatiſ- 
faction of all tithes great and ſmall 
ariſing on the ſaid Park Farm, a horſe- 
leaſe yearly in the ſaid Park Farm, or 
ſome compoſition in lieu of ſuch horſe 
leaſe; that the uſual compoſition for 
ſuch horſe leaſe was, for many years to- 
gether, four pounds, ten ſhillings a-year ; 
and that he had tendered the ſaid 
four pounds, ten ſhillings every year. 
Ihe Court directed an iſſue to try 
the modus as to the horſe leaſe in licu of 
all tithes ariſing on Park Farm; and the 
plaintiffagreed not to put his horſe into 
the grounds in queſtion until the matter 
ſhould be determined; but it does not 
appear that any further proceedings 
were had in the cauſe, In the year 
1715, Cockburne, the rector of the pariſh, 
died, and one Gratwick was, in the ſame 
rar, 3 to the rectory. Gxrat- 
wick died in the year 17353 and, onthe 
nineteenth of June 1738, a bill was filed 
againſt Uzterman, by the ſiſter and exe- 
cutrix of Gratwick, ſtating, that the 
defendant had, in the year 1717, agreed 
to pay her brother cight pounds a year, 
in lieu of the tithes of Park Farm, for 


tion of the ſaid term until her b r's 
death, he had held the ſaid farm with- 
ont ſctting out or paying any tithes for 
the ſame. And rut Cour directed the 
tithes to be paid as demanded by the bill. 


hereditaments, in the pariſh of Hedminſler and the titheable 


as vicar thereof, either by ancient terrier, agreement, compoſi- 


Redcliffe, in the county of Semer/ct 3. that he had been inſtituted 
and inducted into the ſaid church and vicarage ; and that be 
ſtill continued vicar thereof, and had thereby become entitled 
to all vicarial tithes arifing therein, and in the titheable places 
thereof; that by leaſe dated 1750 he demiſed to the plaintiff, 
his executors, &c. all the vicarial tithes aud agiſtments payable 
by the inbabitants and occupiers of lands, tenements, and 


places thereof, Which were due or of right belonged to him 
tlon, or otherwiſe, to hold for fourteen years, at thirty pounds 


ear that by virtue ofthe {aid leaſe, the plaiutif was become 
FI ; T „ owel 
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dell entitled to tithes in kind for calves, lambs, colts, pigs, geeſe, 


turkies, ducks, chickens, wool, hemp, flax, honey, wax, hops, 
wood, green peaſe, and green beans, potatoes, all ſorts of garden 
ſtuff, Fruits, willow twigs, faggots, the agiſtment tithe of all 


- manner of barren and other unprofitable cattle, and other 


vicarial tithes, except cow white, viz. one ſhilling for every ten 
ſhillings of ſuch agiſtment, or two ſhillings in the pound, unleſs 


any compoſition or agreement was made in lieu thereof; that 
the defendant *Branſon had been, from Lady Day 1752, owner 


and occupier of ſeveral farms of arable and paſture lands within 
the ſaid pariſh z that he had, during the ſaid time, kept 
thereon a number of calves, and great flocks of ſheep, which 


bad yielded large quantities of wool and lambs 3 that he had 
alſo yearly kept ſows, 
other poultry, and had likewiſe had apples and other ſorts of 


igs, geeſe, ducks, hens, turkies, and 


fruit, and hops, bees wax, honey, peaſe, beans, and other garden 
ſtuff, and alſo hemp and flax; that he had alſo, during the ſaid 


time, fed on his faid lands horſes and mares, and had bred a 


number of horſes and colts, and fed and grazed thereon ſundry 
dry, barren, and unprofitable cattle of his own ; that he had alſo 
agiſted and taken into paſture ſeveral others of the like ſort for 
hire; and had ſeveral other titheable matters and things; the 
tithes of which he ought regularly to have paid to the plaintiff, 
but which he had refuſed to do, and pretended that a modus was 
payable in lieu of the ſaid tithes. The bill therefore prayed, 
that the defendant Branſon might be decreed to pay to the 
plaintiff the tithes due and in arrear, or make him a reaſonable 
ſatisfaction for the value thereof, and alſo the future tithes, as 
the ſame ſhall become due; and that an injunction ſhould iflue 
to ſtay the defendant from further proceeding at law againſt him. 


The defendant Branſon adtnitted, that Browghton was prebend 
of Bedminſier and Redcliffe, and that he had granted a leaſe of 
the tithes thereof to the plaintiff; but he denied that he was 
entitled to the ſeveral tithes as ſtated in the bill, and particularly 
to the tithes of agiſtment; for that all the time that he had 
occupied lands in the ſaid pariſh, he had been an inhabitant 
thereof, and by the cuſtom of the pariſh the tithes of agiſtment 
were only payable by ſtrangers 
not by the inhabitants thereof ; and that there was, and had 
been immemorially, except in the tithery of Knowle (a, a modus 
of four pounds and elevenpence payable by the proprietors of 
meadow and paſture grounds, or their farmers, in the pariſh 
(except for the prebendal lands and the paſture grounds in Knowle 
tithing), to the prebendary, on Michae/mas Day yearly, in lieu of 
the tithe hay (6) and agiſtment tithe of all ſuch meadow and 
paſture grounds: and after ſetting forth a particular of the 


. 
(a) See Cox v. Liveſay, vol. i. page (6) See Horton v. Higginbottom, 
152. vol. i. page 424. 

grounds 


who rented grounds therein, and, 
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The defendant 
Branſonſays, that 
by the cuſtom of 
the pariſh no 
tithes are paya- 
ble ſor agi//ment, 
except by ſtran- 
gers who rent 
land in the pa- 
z 

that there is a 
m:dus of 41. 68. 
11d. payable on 
Michaelmas Day, 
except in the 
tither yolKneavie, 
by inhabitants, 
in leu of tithe 
hay and paſtur - 
age 3 
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Hit grounds occupied by him in the pariſh, he inſiſted, that if thefe 
5 : again had not been ſuch a modus, yet that no tithes are by law payable 
OED \. forthe aftty graſt, or the agiſtment of dry and uttprofitable cattle 
3 9 ate fed on the grounds he had mowed, He alſd ſaid, that on à trial 
due for ofter at law on an iſſue directed out of this court in the cauſe of 
Pabure; - Gith v. Gad man (a), for tithe milk in kind, the defendants 
and that 4d. a proved a modus of fourpence for every cow, called ct white, 
l 4 and obtained a verdict for fuch modus: and he ſer forth a terrier 
mk. made by Gibb touching the tithes of the pariſh, and alſo the 
quantities, qualities, values of the titheable matters he had 

on his faid lands, | | 


The defendant The defendant Broughton ſaid, that he was 1 prebend 
fc he 1. d, as aforeſaid in October 1744 ; that in November following he was 
and had giventhe inſtituted into the ſaid vicarage; that he had duly executed a 
plaintiff a leaſe leaſe, dated the fifth of December 1750, to the plaintiff, 
cf the tithes. and had thereby demiſed to him all the vicarial tithes and 

opiates ariſing in the pariſhes, and due to him as vicar 


The evidence The plaintiff replied to the defendant Branſor”s anſwer ; and 
read, the defendant rejoined ; and witneſſes were examined on both 
ſides 3 and upon hearing counſel on both ſides; and reading a 
decree made the twenty-fixth of November, in the thirty-BRth 
year of Charles the Second, in the cauſe of Thomſon v. Wright (5); 
the anſwer of the defendant Branſon; and a leaſe to the faid 
plaintiff from Broughton, dated the fifth of December 1750 3 
another decree in this conrt, dated the twenticth of 2 
1734 (c) ; feveral depoſitions; and exhibits, being receipts, &c.; 
and upon debate of the matter; 


The defendant TRE CourT ordered the deputy remembrancer to take an 
ordered to ac- account of what was due to the plaintiff from Branſon for the 
1 8 ſeveral titheable matters and things demanded by the bill ; 
1 Branſon to pay the plaintiff his coſts of ſuit z the injunction 
formerly mes in this cauſe to be made perpetual z and the 

u 


coſts and further directions to be reſerved until after the report 
was made. 
(a) Vol. ii. page 346. (+) See vol. . Gibbs o. Goodman, 
(4) See vol. I. page 221. page 346, | | 
nun Tank Evans apainf GwIILIx. 
No. ag Herefordfbire, 8th February 1762. 


The vier of T HE bill ſtated, that J. Evans, clerk, deceaſed, was in his 
Lugwardive, life-time, for three years, vicar of Lugwardine, with ſeveral 
with the cha» chapelries, and particularly the chapelry of Saint Weonard's, 


—_— thereto annexed, in the county of Hereford; that by virtue 


in Hweferdfbire, is entitled to the tithes ef Frie-: Weed, in the laid chapelry of & — 
k , 
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thereof, and of ſome ancient endowment or preſcription, he was 


entitled to all vicarial tithes, particularly to the tithes of wood 
and underwaod, yearly ariſing therein; that he being ſo enti- 
tled, and having for ſeveral years employed the plaintiff Thomas 
Evans as his curate of Saint ¶ conard's, agreed that he ſhould 
have and receive to his own uſe, for his care and performance of 
the cure there, the vicarial tithes, and alſo the tithes of all wood 
and underwood ariſing within the ſaid chapelry ; that the 
defendant, during that time, was owner, or in poſſeſſion of a 
wood called Pryor's Word; that he had cut divers quantities of 
wood and underwood during the ſaid time, and had taken and 
converted the tithe thereof to his own uſe; that the ſaid 
J. Evens the vicar, after having made his will, died, and left his 
wife and T. Willin executors thereof; that they proved the ſame, 
and afterwards died inteſtate ; that the phintif J. Evans had 
ſued out letters of adminiſtration, &c.; and that he was thereby 
entitled to the ſaid tithes of wood and underwood in truſt for 
the ſaid other plaintiff T. Evans ; but that after ſeveral applica- 
tions to the defendant he had refuſed to pay or to account for the 
faid tithes, The bill therefore prayed, that the defendant might 
come to an account for the value of the {aid tithes, and make 
ſatisfaction for the ſame, | 


The defendant admitted, that J. Evans, deceaſed, was vicar 
of the pariſh and the chapelries ; that the plaintiff T. Evans 
acted as curate to him, &c.; that during the ſaid time he had 
been owner and occupier of Pryor's Wood, or Pryor's Grove ; 
thatin the ſaid years he had cut divers quantities of wood and 
underwood, and fold and diſpoſed thereof to his own uſe, with- 
out paying any tithes for the ſame z and he ſet forth the quan- 
tities of wood and bark which he ſold, and to whom, and what 
he had received for the ſame; and infiſted, that he had a 
right fo to do, for that Pryor's Mod was exempt from the pay- 
ment of tithe ; and that neither he nor his anceſtors, nor the 


former owners or occupiers of the faid wood, had paid any tithes 


for the ſame to the vicar of Lugardine, or to the curate of 
Saint Weonard's ; that the manor of Monkton, otherwiſe Monck- 
ton, and Lanwarren, otherwiſe Mounton, and Lanwan with its 
appurtenances, in the county of Hereford, together with all tithes 
ariſing in and upon the Demeſnes of the ſaid manor, were here- 
tofore parcel of the priory of Llantony, near Gloucgſfer; that the 
laid priory was of the value of fix hundred pounds a-year ; that 
the ſaid manor, tithes, and premiſes, were ſurrendered to ] 
the Eighth ; that at the time of the diſſolution of the ſaid monaſ- 
tery, the prior of Llanthony was ſeiſed of the ſaid manor and 


tithes in his demgſne as of fee, in right of his convent, or other- 


wile held the ſaid manor and demeſnes thereof diſcharged of 
tithes, either by compoſition, bull of the pope, order, preſcription, 


ur unity of poſſeſſion of the ſaid parſonage of Lugwardine and 
| MY Prior's 
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Pryor's Weed, time out of mind, ſome or one of them; that 
afterwards, by 31. Hen. 8 c. 13. it was enacted, t that all thoſe 
* who ſhould have any manors or lands which belonged thento- 
« fore to the diſſolved monaſteries, and were by them held diſ- 
« charged of tithes;ſhould hold the fame alſodiſcharged of tithes 
“% as amply as the abbots and priors held the fame at the time 
cc of the diſſolution of the ſaid monaſteries;” that the ſaid manor 
and tithes continued in the hands of THE crown until Eduard 
the Sixth granted to V. Breton and T. Brown, and their heirs, 
all that his ſaid manor of Monkton, &c. with the appurtenances, 
and all the tithes ariſing on the Demeſnes of the ſaid manor ; 
that they thereupon entered on the ſaid manor, and became 
ſeiſed thereof, and of the ſaid tithes, in their demeſne as of fee 2 
that Pryor”'s Wood, during the years aforeſaid, was parcel of 
the Demeſnes of the ſad manor of Monkton, and was, at the time of 
the diſſolution of the faid monaſtery, in the tenure of J. Mynors, 
and held by him of the ſaid prior and convent by rent, ſervice, 
heriot, and ſuit of court of the ſaid manor ; and that the ſame, 
by meſne conveyances and deſcent, was now become veſted in 
him; that under ſuch grant and conveyances or by virtue of the 
faid act of parliament, the ſaid premiſes being held by the ſaid 
prior and convent diſcharged from tithes. at the time of the 
diſſolution, the ſaid wood was not liable to the payment of tithe 
during the time demanded by the bill, but was exempt there- 
from: and he inſiſted, that he ought not to be compelled to pay 
the plaintiffs, or either of them, the tender he had made. of 
rwenty pounds, as he was not, at the time he made the faid 
tender, fully appriſed of the evidence of his right to the ſaid 
tithes, and they had refuſed the ſaid tender. a 


The plaintiffs replied ; the defendants rejoined; and witneſſes 
were examined on both ſides z and upon hearing counſel for all 
parties; and reading ſeveral depoſitions and receipts z the 
miniſters accounts of the poſſeſſions of the.priory of Llanthony 
fuxta Glouceſter, in the thirty-firſt year of Henry the Eighth ; 
a grant from Edward the Sixth to T. Brown and V. Breton, 
dated the twenty-fifth of March, in the ſeventh year of his 
reign, of, amongſt other things, the grove and wood called 
Pryer's Field, in the pariſh of Saint Weonard's, lately belonging 


to the priory of Llantheny ; and on full debate of the matter; 


the cauſe was ordered to ſtand over for the opinion of the court; 
and now ſtanding in the paper accordingly ; 


Tux Count declared, that the plaintiff J. Evans, clerk, as 
adminiſtrator with the will annexed of F. Evans, clerk, the 
elder, deceaſed, late vicar of Lugwardine, is entitled to the tithes 
of the wood called Pryer's Wood, within the chapelry of Saint 
Weonard”s ; that it be referred to the deputy remembrancer 
to take an account of what is due from the defendant to the 


Plaintiffs for the value of the tithes of the faid wood cut and 


felled 
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felled by the defendant during the time mentioned in the bill ; 
and that the ſaid defendant do pay to the plaintiffs his coſts of 
this ſuit to be taxed by the ſaid deputy, | | 


Hol E againf Bucx. 
Devonſhire, 23d February 17625 


T* bill ſtated, that the plaintiff, for ten years paſt, had been 

vicar of the pariſh of Burrington, in the county of Devon, 
and that, as ſuch; he and his predeceſſors, for time beyond 
memory, had been entitled to the tithes of wood, and to all 
vicarial tithes ariſing in the pariſh, in kind ; that the defendant 
Buck then was, and for ſeveral years before had been, occupier 
of certain woodlands in the pariſh, and particularly of Narracet, 
otherwiſe Northcot Coppice, containing forty acres, and of divers 
grounds incloſed by hedges, containing coppice and other 
wood ; that he had, during the laſt three years, felled great 
quantities of coppice wood, underwood, and hedgewood in 
Narracet Coppice, and in and near the hedges and fences of the 
faid incloſed grounds, and had converted the ſame to his own 
uſe, without ſetting out the tithes thereof, or compounding or 


23 
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Hir ATN 


2. Gro. 3. 


The vicar of 
Hurringtos, in 
Dewonſbre, is 
entitled to the 
tithes of wood 
felled in Narra- 
cot Wand, and in 
the bedgerows 
and coppices of 
the incloſed 
grounds in the 
pariſh, from the 
owner of the 
ſoil, though ke 
has ſol 1 the fall. 


making any ſatisfaction for the ſame ; that he, the plaintiff, had - 


frequently applied to him for an account of the particulars, 

quantities, and values of the wood ſo cut by him, and for a ſatiſ- 

faction for the tithes thereof; but that he had refuſed the ſame 

under ſeveral pretences. The bill therefore prayed a diſcovery, 

and that the defendants might come to an account with, and 

_—_ 1 to the plaintiff for the value of the tithe of the 
wood. 


The defendant Buck admitted that the plaintiff was vicar of 
Burtington, and entitled to the tithes of all titheable wood 
ariſing within the pariſh ; that he was the owner and occupier 
of Narracut Coppice, and of the hedges belonging thereto, but of 
no other woodlands or hedge wood in the pariſh 3 and that 
the faid wood contained about thirty-eight acres and a half, 
and no more; but he denied that he had, during the ſaid 
three years, felled any wood in Narracot Coppice, or in or near 
any of the hedges of the ſaid incloſures; and ſaid, that in 
the year 1755 he ſold all the coppice wood and underwood in 
Narracet Mod to the other defendants, who, in the ſaid years, 
had felled and carried away a conſiderable part thereof, and 
diſpoſed of the ſame to their own uſe, without ſetting out the 
tithes thereof, or making the plaintiff any ſatisfaction for the 
ſame ; that almoſt the whole of the wood ſo felled conſiſted of 
large trees of- above forty years growth ; that the greater part 
of them was uſed for buildings; that the other part was made 
into charcoal; and that, by the ſtatute of Silva Cædua, no tithe 

C4 was 
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Hozz was payable for the fame ; that the underwood which was cut 
a down therein did not exceed ten pounds in value; that the ſaid 
e underwood was carried away without ſetting out the tithe 
- thereof, or making the plaintiff any ſatisfaction for the fame 3 
and that the tithes thereof amounted to no more than twenty 
ſhillings; and that he was willing to' pay. the fame to the 
plaintiff with his coſts. He denied that he had ever pretended 
that any modus was due in lieu of tithe wood, or that he had 
taken any part of the ſaid wood fo felled to his own uſe ; but 
ſaid, that he had ſold the ſame to the other defendants by con- 
tract, and had coyenanted and agreed not only to diſcharge them 
from all the tithes thereof, but to indemnify them from any ſuit 
or demand in reſpect thereof. He further, faid, that his grand- 
father had purchaſed the ſaid wood ; that in the year 1711 he 
ſold the coppice for four pounds, nine ſhillings an acre z 
that the wood was then feled ; that it had not been felled from 
that time until the preſent ; and that no tithes were then, 
or had been at any other time whatever, paid for the ſame. 


The other defendants ſaid, that they had, in the year 15 [A 
contracted with the defendant Buck the ſaid wood ; that 
they had felled it ; but that being indemnified by him, they had 
not taken any account of the quantity it contain. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both fides; and upon hearing counſel 
on both fides; and on reading the anſwer of the defendant 
Buck ; and the proofs taken in the cauſe ; and on debate of the 


matter 
Tat CovnT ordered the defendant G. Buck to account for 
the value of the tithes of the wood called Narracot Mind afore- 
faid, felled and cut during the time in the bill mentioned, and 
y to the plaintiff his coſts of this ſuit. 'The conſideration of 
ubſequent coſts, and all further directions, to be reſerved till 


after the report. 
.rar Tee Williams again CLARKE. 
2. C0 3 E | 
Eſſex, 29th April 1762. 
The rector of THE bill ſtated, that the plaintiff, in 7 1733. Was 
Lite Ty. in T inſtituted rector of Little Tey, in the county ex ; | 


__ SON in February following he was duly inducted thereto ; that, 


tal tihes of Virtue thereof, he became entitled to the great and ſmall tithes 
the cloſe called arifing therein, and particularly to the tithes of Appleton Field; 
Appicten Ficld. that he had, umil AMichaelmas 1756, received ten ſhillings 
a-year of the reſpective tenants of the faid field for the great and 

ſmall tithes thereof, gp for two years; that the 2 

held the ſame during the ſaid two years, and ſubtracted the tithes 

thereof; that from Michae/mas 1756 the ſaid field had been in 

the 
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DURING THE REIGN OP GEORGE THE THIRD, 


25 


the poſſeſſion of the defendant, the rector of Great Tey, or his TIF 


under-tenants ; that the faid pariſh is adjoining to Little Tey ; 
and that he had, during that time, refuſed to pay him the great 


and ſmall tithes of the ſaid field, though often applied to for the 


ſame. The bill therefore prayed, that the defendant might be 
decreed to come to a fair account with the plaintiff for the great 
and ſmall tithes of the ſaid field from AZichae/mas 1755; that he 
might pay what ſhould appear to be due far the ſame ; and tha: 
the growing payments thereof might be eſtabliſhed by the decres 
of this court, | | 


The defendant admitted, that the plaintiff was rector of Little 
Tey, and that he was rector or impropriator of Great Tey ; 
that the ſaid pariſh adjoinsto Lit#le Tey ; and he ſaid, that it was 
formerly part of the eſtate belonging to the diſſolved priory and 
convent of Colcheſter ; that he and his predeceſſors, reftors of 
the ſaid impropriate reftory of Great Tey, were entitled to the 
nomination, and had generally preſented to the vicarage of 


Great Fey, as the fame became vacant ; that he is, as rector 


thereof, entitled to certain tithes yearly ariſing therein, and the 
titheable places thereof, and alſo to certain glebe lands, as apper- 
taining thereto, and particularly to Appleton Field, ſituate in the 
riſh of Little Tey ; that the ſaid field, ſince Michaelmas 1756, 
ad been in his own hands; and that it was part of the glebe land 
of Great Tey ; that the plaintiff was not entitled to the great and 
mall tithes thereof ; that ſuch tithes had not been immemorially 
paid to the rectors of Litile Tey ; but that by endowment 
ancient cuſtom, or preſcription, two parts in three of all an 
ſingular the tithes and titheable matters yearly ariſing from the 
faid field, of right belonged to the vicars of Great 25 „and the 
other third to the rector of Littie Tey and, after admitting that 
he had refuſed to pay the plaintiff the whole of the great and 
ſmall tithes of the faid field, he faid, that he hoped he ſhould 
not be obliged to pay him more than one third of the tithes 
thereof ; — he was ready to pay him the ſame from Mi- 
chgelmas 1756, and for the future while the field continued in 
his poſſeſſion: and he inſiſted, that although he could not ſet 
forth fuch endowment, or where it was to be found, yet that 
the conſtant uſage for time immemorial would be . of 
fuch endowment, though the ſame might be by length of time 
loſt or miſlaid. He admitted, that the plaintiff had received 
from the tenants of the ſaid fields all the tithes for the 
fame ; but ſaid, that the fame was paid upon an indem- 
nity given to them by him, contrary to his, the defendant's, 
expreſs orders, | 


The plaintiff replied ; the defendant rejoined z3 and wit- 


neſſes were examined on both ſides; and upon hearing counſel 
on both ſides ; ; | 


1 Tus 


. egainſt 
Ctra. 


26 


WII tian 
againſt 
CLARKE. 


EasTenTinMg 
2. G20. 3. 


Farm and Gil. 


The rector of 
the pariſh of 
Moor GCrichel!, 
in Doe ſeiſli e, 
claims the uthes £ 
of Meer Crirchil / the pariſh ; that the defendant 


DECREES IN TITHE CAUSES 


Tur Cova r ordered the defendant to account with the 
plaintiff for the great and ſmall tithes ariſing yearly in Appleton 
Field, ſituate in the pariſh of Little Tey, from Michaelmat 1750, 


with coſts of this ſuit 3 and on the thirteenth of Fuly 1762, 


the deputy's report was confirmed, and the defendant ordered to 
pay to the plaintiff ſixty- ſix pounds, nine ſhillings, and eleven · 
pence reported due for his tithes and coſts, 


BinGHAM againſf OKEDEN. 
Dorſenſbire, 3d May 1762. 


HE bill ſtated, that the plaintiff, in September 1755, was duly 
inſtituted into the rectory of Meer Critchell, in the county of 
Dorſet ; had ever ſince been rector thereof; and was thereby 
entitled to the tithes in kind of all titheable matters ariſing in 
teden had been, for ſeveral 
years paſt, owner and occupier of ſeveral lands therein, particu- 


— Mead in \arly of Critchell Farm, and of ſeveral other tene ments and farms, 


and of a large tract of coppice woodland; that the faid farms 
and lands had been, for four years paſt, ſown with wheat, oats, 
barley, rye, beans, and other grain, and had alſo produced hay 
and other crops ; that the defendants, or one of them, had 
cauſed ſeveral acres of coppice wood to be cut down during the 
faid years, and had had great quantities of wool, lambs, pigs, 
milk, and calves, the tithes of all which they had, under various 
pretences, converted to their own uſe. The bill further charged, 
that if the defendant Oleden was impropriator of the Demeſne 
Lands, vet that a great part of the Jand in his poſſeſſion in the 
pariſh was no part of ſuch Demeſne Landi, particularly Gilbert's 
Mead and other lands; and he denied that there was any modus 
for the ſaid lands, The bill therefore prayed, that Okeden might 
ſet forth how he claimed to be exempt from the payment of 
tithes; how he was impropriatez chereof; the terrier of his 
lands pretended to be caempt from payment of tithes, or of 
which he claimed to be impropriator; a deſcription of all other 
his lands in the pariſh ; and how he made out his title to the 
modus which he pretended to claim the benefit of; the quantity 
of corn, grain, hay, and other produce, which had ariſen or 
grown on the premiſes during the ſaid years; the value of the 
tenths thereof; the quantities of wood that had been felled off 
the ſaid wood lands in the ſaid years; the value of, the tithes 
thereof; an account of all wool, lambs, pigs, milk, and calves, 
in each of the faid years; the tenths thereof; and pay to the 
plaintiff the ſull value of the ſaid tithes, | 


The 


| \ 
DURING THE REIGN OF GEORGE THE THIRD. 
The defendant Oleden admitted, that from the fifth of April 


garden, two orchards, of Moor Critchell Farm, and of Sims 
Fenement, which was always eſteemed part of the ſaid farm, and 
kad been occupied by him fince Michaelma 1758, from which 
ime it had remained uncultivated 3 that from the fifth of April 
757 he had been alſo owner and occupier of Dominy's Mead, 
d one acre and a half of arable ground, part of Dominy's Tene- 
ent, which produced no corn or grain, and but very may. 
nd graſs; that from that time he had alſo been owner an 

ccupier of Hollygrove Coppice, part of the ſaid farm; that the 
700d arifing therefrom had been always uſed for fireboot, hedge- 
Dot, and other purpoſes, on the ſaid farm; that he had alſo 


. JI” ——_  w wv 


g 


757 he had been owner and occupier of a manſion-houſe, a 


2 


BIN SRAM 


ag, 
Orxprn. 


The defendant 
ſays, that he oc- 
cupicd Meer 
Cruchel! Manor, 
of which Sims 5 
Tenement is par · 
cel, from Mi- 
chaelmas 1758 3 


that he a!ſo had 
occupied Demi + 
ny's Mead and 
Hollygr ove Cop» 


oupied Staple Croft Coppice and Oakhill Coppice, which are no fice, alfo parcels 


* art of the ſaid farm; and he denied that before that time he ef the fad farm; 
f ad ever occupied thoſe or any other lands in the pariſh ; and d alſo Staple 
y ſiſted, that the ſaid lands and other premiſes ſo by him occu- 1 _ 
4) ed were not ſubject to the payment of any tithes of corn, grain, no part of tlie 
1 ood, or any other great tithes whatſoever to the plaintiff, as ſaid farm; 

- Cor of the pariſh, nor in any manner liable to the payment of but no other 
2 by tithes to him, ſave as after mentioned. He admitted, that lands in the pa · 
8 r two years the ſaid farm had been ſown with wheat, oats, ih; | 
S, arley, and other grain; and that no tithes had been paid for and inſiſts, that 
y e ſame 3 and he ſet forth the produce thereof, and the tithe- hes are 
d ble matters he had had in other years, ſaying, that he believed —ͤ—ͤ— hey 
e hat no tithe had ever been paid to the plaintiff, except that the or other great 
8, efendant Strictland had paid him thirty-two pounds as a modus, tithes on the ſaid 
18 ad not as 4 compoſition for the ſmall tithes of the ſaid farm to n; : 
J, % Day 757. He further ſtated, that he was before the year that he is lord 
10 5, and had ever ſince been, lord of the manor of Critchell 2 ” 
xx e, and of all te Demeſne Lands and premiſes thereto be- and cntitled' 
1 2 ngings with its rights and appurtenances z that all the land and to the great 
11 ecmiſes in his anſwer ſet forth had always been eſteemed parcel tithes of the Pe- 
ht Fe Demefne Lands; that he and his predeceſſors lords of the 5 
of aid manor had been, for ſome hundred years laſt paſt, lords and d , 
is Wghtful impropriators of, and well entitled to, all and fingular 

of he tithes of corp and grain, wood, and all other great tithes, 

er riſing from the Demeſne Lands of the ſaid manor; that J. Uve- 

* ale was in his life - time, and to the day of his death in the 

ty onth of March 1572, ſeiſed in fee of the ſaid great tithes; 

or hat on his dying without ifſue, they deſcended to H. Uuedale; 

le hat by ſeveral meſne conveyances they became veſted in V. 

A Vieden, the defendant's late father, in fee; that V. Oleden, by 

es ill, deviſed the ſame to him; and that he was thereby the 
585 egal impropriator thereof; that the lords of the ſaid manor, or that there is a 
he dthers owners of Moor Critchell Farm, their farmers or leſſees, dus of zal. a- 

| ad immemorially paid to the rector thirty two pounds a-year as ea Payable in 


leu of the ſmall 
tithes of Mor 
Critchell Farm ; 


modus, in lieu or full payment of all manner of ſmall tithes 
rifing on the ſaid farm; that the ſaid modus had immemorially 
| been 


—— — 


— 
— qx 


2 a. 4 
„ 1 „K — Cer 1» 


2 . » {mall tenements, containing about thirty-one acres of corn land, 


or, if not, the plaintiff. He farther ſaid, that he did not believe that the 


28 DECREES IN TITHE CAUSES 


BixenaM heen conſidered and received as an ancient eſtabliſhed preſcriptive 
_ modus in the ſaid 2 ; that he was ready and had offered to 
2 8 pay the ſame for ſo many years as were in arrear. He admitted, 
that the ſaid moduf had not been accepted by the plaintiff fince 

Lady Day 1757 ; and denied, that the plaintiff had ever applied 

to him for any tithes whatever, except the ſaid modus and the 

that Si bert tithe of the coppice wood ; or that Gulbert's Mead was ever in 
Med never v his occupation. The defendant further inſiſted, that Dominy': 
raking 0 Maud, the corn ground part of Dominys Tenement, and four other 
Mead and tene= were part of the Demeſne Lands, but not part of the ſaid farm; 
ment are parcel and he admitted, that the ſinall tithes growing therean were due 
cf . Demyjne to the plaintiff excluſive of the modus, and he offered to pay him 
ons * — the value thereof. He further ſaid, that three acres of land part 
— and the of Gilbert's Tenement were not part of the Demeſne Landi, or of 
ſmall tithes Moor Critchell Farm; and that the great and fmall tithes thereof 
thereof due to had always been paid to the plaintiff. He alſo inſiſted, that the if 
the plain; {aid ſeveral coppices and wood lands were part of zhe Demeſne 
thar Staple Ct Lands, and covered from the payment of tithes by the ſaid modus; 
ge pn but that if they were not part of the Demeſne Lands, the tithes of 
ald parcels of the ſame had always becp eſtcemed great tithes ; and that there. 
tbe Demeſnes ; fore no tithe wood felled in the ſaid coppices ought to be paid to 


that the wood ſuid modys of thirty-two pounds a- year had eyer been paid by 
_ — N virtue of any private — t as a compaſtion; but inſiſted, 
1 that it was à real compoſition and preſcriptive modus immemorially 
paid by the owners of Aber Crijchell Farm to the rectors, in lieu 

and ful ſatisfaCtion of all ſmall tithes growing and renewing on 

the ſaid farm and the grounds thereof; and hoped that he 

ſhould not be compelled to account for or pay to the plaintiff 

any tithe of corn, grain, and wood, or any other great tithe, for Wi 

lands in his poſſeſſion, or that were parcel of the Demeſne Lands, 

nor for any ſmall tithes growing or renewing on Moor Critchell 

Farm, or any ſatisfaction for the ſame, except the ſaid modus, 

and the ſmall tithes ariſing from Deminy's Mead, and the other 


premiſes. 


that the plaintiff The defendant Strickland ſaid, that he was receiver, by 
had accepted appointment of THE COURT OF CHANCERY, of the farm, coppice, 
the 321. a+ a m%- and lands in the bill mentioned, until Lady Day 1757, when the 
3 defendant Otłeden came into poſſeſſion; that on the eighth of 
— February 1757 he had paid the plaintiff thirty-two pounds for 
one year's tithe of Critchell Farm, due at Old Lady Day 1756; 
that the {aid modus had, for many years before, been paid in 
ſatisfaction of ſuch tithes ; that the plaintiff had applied to him 


for the tithe of the wood he had cut; and that he had refuſed 


P 

to comply therewith, 7 

The evidence The plaintiff replicd; the defendants rejoined ; and witneſſes q 
Co were examined on the plaintiff's part as well as on the defendant 


Okteden's 


* 


DURING THE REIGN OF GEORGE THE THIRD. | 


teden's and upon hearing counſel z and reading the anſwer 
f the þl. ws Ob Jen a copy of a grant, dated the thirteenth 


b, in the fourteenth year of Queen Elizabeth, to Badbey 
— 27 *I z 4 leaſe to Lord &i. ohn, dated the twenty-fourth 
plied of November, in the fifth year of Edward the Sixth; an exempli- 
| the cation of a record in the court of king's bench, teſted the 


ighteenth of ovvember, in the twenty-ſecond year of Queen 
[:2abeth, of a verdict id a cauſe in the faid court, Uvedale v. 


* homas, given in Hilary Term, in the twenty-firſt year of the 
land aid queen, Roll 412 3 an exemplification of a recovery, teſted 
hs he twelfth of February, in the twentieth year of James the Firſts | 
Ch herein George Uvedate was vouchee ; an exemplification of a 
him ine made the twentieth of May, in the fourth year of Charles 
part be Firſt z the proofs in the cauſe ; a copy ofa record of the firſt 
or of ruits office in the records of Dorſetſbire, in the twenty-ſixth year 


of Henry the Eighth ; and on hearing what could be alledged by 
he counſel on fides 3 


Tax Cour ordered the bill to be Jiffiniſſed with coſts as to 
he tithe of corn and grain, and as to the tithes for the tenements 


es of hich were not in the defendants poſſefiion z that the defendants, 
here · one of them, do account with, ſatisfy, and pay to the plaintiff 
id — he tithe of hay, pigs, wool, and lambs, of one cow, and of wood 
t t 


| ring the time demanded by the bill, with coſts to this time, 
d by WW be taxed ; and that the deputy remembrancer do enquire into 


nd ſtate who occupied the lands in the pleadings mentioned in 
rialh 755 and 1756; and whether the defendant Okeden, ſince 1756, 
lieu BG ndertook to pay the plaintiff the tithes of his milk and calves: 
g on arther directions and coſts to be reſerved until after the re- 
t he dort. | 
intiff 
, for | 
2 HexxinG agzinf. WiLL1s. 
tche 
odus, Dorſetfhire, 10th May 1762. 
ther 


HE bill ated, that G. Trenchard, deceaſed, being, in his 
life-time, impropriator of the tithes after-mentioned, did, 


by dy indenture dated the twenty - fourth of December 1756, demiſe 
pice, o the plaintiff all thoſe his impropriate tithes ariſing on the 
1 the « ſeveral farms and lands in the ſeveral pariſhes or hamlets of 
th of © Stratton and Grimfton, to hold from the fifth of April then 
for « next for one Whole year ;” that upon his death his fon 
56; nted to the plaintiff the ſame for another year ; that thereby 
id in plaintiff, for the ſaid two years, became entitled to have and 
him receive the ſaid tithes ; that the defendant, during the time the 


plaintiff was ſo leſſee, had divers titheable matters on Lang ford 
Farm, as enumerated in the bill ; but that he had concealed the 
quantities, qualities, and values thereof, and had refuſed to make 
theplaintiff any ſatisfaction for the fame. The bil! therefore 


prayed, 


29 


Bixcnan 
againſt 
Orb. 


The bill difmiſ- 
ſed as to Cit: 
bert Mead, and 
as to the tithes 
of cotn and 
grain, 4 

The tithes of 
hay, pigs, wool, 
lambs,covws, and 
wood, decreed, 


FasTrn Team 
2, C0. 3. 


The plaintiff, as 
leſſce of the 
tithes of the 
hamlergof Strat 
ton and Grimſon, 
in Derſesbire, 
under a parola 
greement with 
the impropriatoc 
for two years, 
claims the tithes 
of Lang ford 


Farm, 


- 2s 5 DECREES IN TITHE CAUSES 
Haxxixs prayed, that the defendant might diſcover his titheable matters, 


* U and come to an account, and pay the plaintiff for the ſame. 


The defendant The defendant, to ſo much of the bill as ſought to com- 
demurs on ac- pel him to diſcover the titheable matters he had on the faid 
1 net farm from and after the fifth of April 1758, or the values thereof, 
Teig a party ; Or to account for the tithes thereof, demurred in law, for that the 
and infiſts, that plaintiff had not, by his bill, ſtated any cafe that would entitle 
be had fully paid him to the diſcovery or relief thereby prayed from and after the 
. fifth of April 1758. With reſpect to the reſidue of the bill, 
the defendant inſiſted, that he had fully ſet out his tithes in kind, 
and had paid or ſatisfied the plaintiff for all the titheable matters 
and things which he Had on any of the lands occupied by him 

within the ſeveral pariſhes or hamlets. 


The plaintiff a» The plaintiff ſubmitted to the demurrer, and, amending 
mends his bill, his bill, added thereto J. Trenchard, the owner of the tithes, as 
jd 3tA EE . a defendant, and charged, that he was entitled to the tithes 
3 in the ſeveral pariſhes and places during the ſaid time, by virtue 
mands the tithes Of the ſaid parol agreement made with Trenchard, and that he had 
of one acre of paid the rent of ſeventy pounds, four ſhillings, and fourpence to 
— for- him for the year ending on the fifth of April 1759 3 that the 
EO K 19% defendant Willi, from the fifth of April 1757 to the fifth of 
lambs. April 1759, otcupied the lands and farms in the bill mentioned, 
| and had depaſtured thereon ſheep and lambs, ſome of which he 
ſhore, and others he removed juſt before the ſhearing time to 
places unknown, without rendering any tithes for the ſame ; 
that he had alſo mowed ſeveral acres of graſs, and made the 
fame into hay, without ſetting out the tithes thereof; and that 
he had alſo depaſtured divers batren cattle, without making any 
recompence for the tithes thereof, and had refuſed to pay the 
ſame, The bill therefore prayed, that Willis might account for 
and pay to the plaintiff the full value of the faid tithes z or if 

he ſhall refuſe 1o to do, that he may account fot the fame with 

the defendant Trenchard, and pay into court for the plaintiff's 
uſe what ſhould be found due thereon. 


The impropria- The defendant Trenchard admitted, that his late father having 
wor admits, that been ſeiſed of the ſaid tithes had leaſed the ſame to the plaintitf 
HS _—_ for one year, and that at his death he had agreed that the 
plaintiff far two Plaintiff ſhould hold the fame for another year till the fifth of 
years. April 1759, under the rent in the bill mentioned; but that he 


was a ſtranger to the other matters in the bill, 


The deferdant The defendant Willis by his further anſwer ſtated what farms 
W — _ 4 and lands he occupied; and inſiſted, that he had fully paid and 
acre of vetches ſatisfied the plaintiff for all his tithes arifing on Stratton and 
into the ground Grinſſon Farms ; that he had duly ſet out the tithes, without 
to manure it tor fraud, of all other his titheable matters and things ariſing on the 
another IP. other lands, except one acre of vetches, which he ploughed into 
the ground for meliorating the foil for a ſubſequent „ 


* 


AM 


| DURING THE REIGN OF GEORGE THE THIRD, 


for which he inſiſted that no tithes were due. He alſo ſaid, 
that he had depaſtured forty-five fat ſheep Trom ſhearing time 
till the beginning of November in the ſaid year 1758, for which 
he had tendered to the plaintiff one halfpenny each, being the 
fall value of the ſaid tithes, but which he had refuſed to accept. 
He alſo ſaid, that he had eighty lambs, which being very young 
at the uſual time of tithing lambs, the plaintiff choſe to have a 
pecuniary recompence for the ſame, and which they referred 
to arbitration. He alſo ſaid, that the plaintiff made him debtor 
in two pounds, fifteen ſhillings, and fixpence halfpenny, 
although, as the defendant averred, only one pound, tixteen 
ſhillings were, in fact, due; and that being defirous to live in 
peace with the plaintiff, he had tendered to him three pounds, 
three ſhillings, in full for the tithes due as aforeſaid, but which 
he had refuſed to accept without his coſts of ſuit z and he 
inſiſted, that atthe time when ſuch tender was made, before the 
bill was amended, no coſts of ſuit were due from him to the 
plaintiff ; and that ſuch tender was the full of the tithes due as 
aforeſaid, 


The cauſe now came 'on to be heard on the bill and an- 
ſwerz and upon hearing counſel ; and reading the defendant's 
anſwer ; | 


Tus CourT ordered the defendant Millis to pay to the 
plaintiff three pounds, three ſhillings ſo tendered by him to the 
plaintiff, as mentioned in the ſaid anſwer ; and the plaintiff 
to pay to the defendants reſpectively their coſts of ſuit to be 
taxed, 


TowNLEY againſt Tourixsox. 
| Lancaſhire, 21/8 June 1762. 


THE bill ſtated, that the plaintiff, ever ſince the firſt of 
= October 1756, had been ſeiſed of one undivided moiety of 
all and every the tithes, both great and ſmall, and of all money 
due or payable for or in lieu of tithes, and of Eaſter offerings, 


and had been in the receipt of tae rents and profits thereof, 


from the ſame time the defendants . Benniſon, clerk, and Mary 
Alderſon, widow, as mortgagee under him, had been ſeiſed and in 
poſſeſſion of the other moiety of the ſaid tithes; that the 
defendant Tomlinſon and others had, in the years 1757 and 1758, 


Pilling and the titheable places thereof, and had thereon in each 


year corn, grain, flax, hemp, potatoes, and other roots, apples, 
and other En $, and allo herbs, flowers, and ſeeds, the tithes 


whereof 


31 
HrxxixG 
againſ} 
Wirth. 

that the ſorty- 
five ſheep were 
only Ceraſtured 
from ſhear.vg 
time to the be. 
ginning of No- 
vember, and that 
he had tendered 
2d. for each; 
that the tithes of 
the eighty lambs 
was referred to 
arbitration ; 
that he only 
owed the plain- 
tiff 11, 16s. and 
had tendered 
him 31.35. with 
out coſts, 
the tender being 
made belore the 
bill was amend. 
ed. 


The deſendant 
ordered to pay 
the 31. 3s. and 
the plaintiff to 
pay coſts. 


Tin. Trau, 
2. Gao 3. 


The impropria- 
trix of a moiety 


of the great and 


ſmall tithes of 
the townſhip cf 


yearly ariſing within the townſhip of Pilling, within the impro- Pyuling, in the 
priate rectory and pariſh of Garflang, in the county of Lancaſter, ub of 2 
anys m Lanca- 


except of ſuch parts as had been ſubtracted or withdrawn ; that 0000 


bil to recover 
her moieiy of 
the ſaid tithes. 


held and enjoyed ſeveral and diſtinct lands and grounds within 


R 
* ia a 


„ 


32 chers in rrruk causks 
Toner Whereof ought to e been ſet out in Kind 4 but that they ton. 
bk eg en, Verted theme to their own uſes; without making the plaintiff 
curzon. any rec ice for her molety thereof; that they had, during 
the ſaid years, depaſtured on part of the faid lands cows, ſheep, 
and mares, which had produced calves, lambs, and colts ; that 
they had clipped great quantities of wool ; that they had 
de paſtured and agiſted barren and unprofitable cattle; and had 
kept many eie, Auch poultry, and ſeveral ſtocks of bees z that 
they were alſo indebted for Eater offerings and other cecleliaſ- 
tical as that the plaintiff was entitled to 4 moiety of the 
tithes ariſing from the ſaid titheable matters, and to a moſety of 
the ſaid dues and offerings, but that the ſaid defendants had 
refuſed bg account for the ſame, on various pretences that the 
| | faid lands were exempted from the payment of tithes, or that 
| certain moduſts were payable for the fame ; but that, on the 
| 78 ä vontrary, the ſaid lands were not exempted from the paytnent of 
tithes in kind by virtue of any modus or exemption whatſoever, 
The bill therefore prayed a diſcovery of the premiſes, and that 
the defendant Temlinſen and others might be decreed to account 
with the plaintiff, and pay to her one moiety of all and every the 
ſaid tithes and oth eccleſiaſtical dues, or the full value thereof, 
reſpectively in each of the ſaid years. | | 


Tie defendant The defendanti binn and others fald, that they did not. 
-_ know whether Mary Howard, otherwiſe Stahdrſb, had been, 
— that the in her life- time, in the receipt of the rents and profits of a moiety 
plaintiff is ent!. Of the tithes of Pilling, nor whether Ralph Stanidyb Howard, her 
ned to the ſaid huſband, was, in his life-time, in che receipt thereof ; nor whe - 
2 2 ther the ſame were in the poſſeſſion of any of the Standiſb family 
the perſon under before him z nor who was entitled thereto ; nor could they form 
«vt; ims; any belief in relation thereto in d the plaintiff had not b 
her bill ſet forth under whom ſheTlaimed the ſame. They alſo 

ſaid, that they did not know that the ſaid Mary had been, or 

that the plaintiff then was ſeiled of or entitled to an tindivided 

moiety or other part of the tithes in Pilling yz nor that the towns» 

| | ſhip of Pilling, or the titheable places thereof, were within the 
chit Pilthg is impropriate rectory of Garflarig, as * the bill. They 
_— er further ſaid, that the church or chapel dg ng was a parochial 
be Ger one; that the townſlilp of Pilling had been reputed, and really 
N was, an entire townſhip and manvr of itſelf ; that a court was 

| held for it 4 that it maintained its own poor, and raiſed its own 

A taxes, without joining ny other townſhip 3 that the inha- 

| bitants therein never paid rates to the pariſh-church of Gar/?ting, 

nor any dues to the vicar of that church; and that neither the vi- 
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cars nor churchwurden ot the ſaid church ever 9 

that he occupied diftion in Pilling. as being part of the pariſh of Gunſlang 

mefſuages and fengantsadmitted;thilfthey had in the ſaid years, occupied certain 8 

lands therein 3 meſſuages und lands in Piling ; that they had ſown, and reaped a 
the-ſeveral crops of tort: ; that they had made grafs FEY; « 


* 
f 
$ 
» 
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DURING THE REIGN OF GEOR a. 33. 


and bad had the ſeveral other titheable ers Wo: in Townter 


their anſwers; but they ſaid, that the ſeveral meſſu lands * 
by them 2 ung parcel of the poſſeſſions of the abbey of 3 | 
-Cecherſand ; that the ſaid abbey was one of the greater monaſte- meſſuages and 
ries ; that ir came to the crown by virtue of the ſtatute lands were par- 
31. Hen. 8. ; thatit had been a monaſtery and abbey beyond . — ws: poſe 
memory; and that allzzor the greater paryffipf the lands in gd —— 
Pilling, were parcel of the poſſeſſions of the faid abbey z that f Coctrrſamd ; 
part of ſuch lands. vis, the meſſuage called the Abbey e, the that thoſe parts 
Mefi, the Mill Paſture, and the Barn Farm,gggere of the — the ſaid meſ. 
Ancient Demeſues of Pilling 5 that they were bore, and at the lg . , 
time of the diſſolution of the monaſtery, enjoyed by the abbot , Meſs, * 
and convent thereof free from the payment of any Athes or u Pafture,and 
ecclefiaſtical dues, or of any modus in lieu thereof, whether ſuch . Barn Farm, 
lands were in the immeliate poſſeſſion of the abbot and convent, 2 hal 
or of their farmer; that the farm or tenement in Pilling, belong- Fri, andere 
ing to Roger Heſketh, now in the tenure of the defendant at the didojution 
France, and the meſſuage called Pillingball, in the tenure of Henry, of the abbey, 
T brelſall, never paid any tithe in kind or any Eaſter t _ 
offerings zut that each of thoſe tenementyſhpd immemorially ocupaton ct 
paid a modut of ten ſhillings a-year in lieu Il the tithes and the abbot or of 
Fafter offerings yearly ariling thereon reſpectively; that all the bis tenanes ; 
other lands in Pilling (except thoſe bet entioned to be _ _— 
exempt, as having been abbey lands, and rh fore mentioned ä 
to be diſcharged by modiſet) were held by the abbot and convent pay each a mo- 
of the abbey of Cackerſand, before and at the time of the diſſolu - dx; of 108. a- 
tion thereof, diſcharged from the payment of any tithes or Jeu in leu of 
eccleſiaſtical dues, or any in lieu the when the ſame = * 
were in the immediate poſſeſſion or occupation of the abbot and una in Pia 
convent, and not let to tenants ; for that the abbey was founded were freed from 
before the council of Lateran, Md the abbot and convent of the tithes while in 
Premonſtratenſian order, and were, by virtue of their order, freed ws py 
in reſpect of the ſaĩd laſt mentioned lands from the payment of . 
any tithes or eccleſiaſtical dues whilſt the ſaid lands were in the 
occupation of the abbot and convent, and were not let to tenants .. 
or farmers; and they inſiſted, that the lands which they _ all the faid 
reſpeCtively occupie ther with the other poſſeſſions of the ie te 
abbey, did, by furre made by the ſgig, abbot and convent free to Hy the 
unto Henry the Eighth, in the thirtieth yea f his reign, and the ER; 
ſaid act of parliament or one of them, become veſted in the faid 8 
king, his heirs and ſucceſſors, diſcha from the payment of 
tithes, in the ſame manner as when th onged to the abbey, _ ® | 
They further ſtated, that the ſaid king, by his letters patent Wet H the 
dated the firſt of S tember, in the thirty- fifth year of his reign, np | 
granted to F. Kitehin and his heirs „ all that the ſcite of the „. 1, The 
« houſe or manſion of the late monaſte d all thofe crofts © Pf - Cie, 
« and arable lands, and three cloſes of Moor, called Mili b. Piling Grange, 
a Poſture, Moſs Cloſe, Beggars Cheſe, and Pilling Grange, and all pur irs — 
and _— the. Demeſne Lands ofthe monaſtery of Cacterſand, reg, to 7. Kite 
Vor. Ul. as D « and ing 


IO 
* 


* 4, 
= 
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Townrry 46 and the in N occupation or culture of the late abbot of 
EE  « the i aſtery at the time of the diſſolution thereof, to 
Tontan*07- « hold the fame to, him, his heirs and afligns, in as ample 


A 4 manner as the ſaid, laſt abbot, or any,of his predeceſſors, held 
3 « the ſame ; and therefore rnſiſled Wat the .faid meſſuages, 


and hereditaments were entitled to the benefit of rhe ſame 


exemption as thagfnder which the ſaid 


had ever been meſſua d hereditaments were exempt from payment of tithes 


AR aid lends, whe- and otheMeccleſzgſtical dues, whethepin the hands of the owners 


F 2 * 


e hands of mory of zyan, paid any tithes or eccleſiaſtical dues Whatever, nor 
1 had any Mech been ever claimed, whether the ſaid lands were in 
| 8 the occupation of the owners of the inheritance rhageof, or were 
ayment is let to tenants 3 and that ſuch non-payment is evidence oſ exemp- 


95 they were thereof, or when 


idence of the tion. They further ſaid, that the remainder of the lands in Pilling 
exemptionz (except thoſe diſcharged by modus aforeſaid). were exempt from 
| the” payment of tithes and other eccleſiaſtical dues, or of any 
modus in lieu thereof; when in the hands and occupation of the 
owners of the inlytance. thereof; and that ſuch remainder of 
the ſaid lands g 'extenfive, and the inheritance thereof, 
until ſixty or ſeventy years. laſt paſt, being veſted in a very few. 
_ perſons, who livedgafffa diſtance, and who had leaſed the ſame for 
lives or years, th&Wnants thereof were liable to pay tithes for 


bz ano that they — 
exempted from Cuſtom within 
tithes wie are only leſſee or 


t there had been, and was an ancient 
that every houſcholder being ſingle, and 
| of the ſe wherein he or the dwelt 
payablagte fol- (except thoſe wh It in houſeg upon the ſaĩd exempt in 
80 * manner aforeſaid from payment of tithes, whether in the hands 
| of owners or tenants, and except; 
es * modus as aforeſaid, and except the leſſees of two meſſuages in 
5% Pilling, in the poſſeſſion of G. Dickingggand of the defendant 
Harriſon, which claim to be exempt fi ¶ payment of all tithes 
1d. 9-year, at hy modus, ſave the. tithes of corn and grain) ſhould pay one 
penny yearly; at Z2fer, or ſo ſoon a demanded ; that 
in every houſeholder being a married# and only. a 1 5 
tithes (except as aforeſadhgſhould pay t early to the o 
Kut or impropriators of WR ſaid tithes of Pilling, in lieu of the tithes 
3 of roots, herbs, ſeeds, fruits, flowergy other garden ; 
and that the faid ſu ade ially accepted in Ii& 
2d. for milch of the ſaid tithes ; t TE had been alſo, and was another 
cow, and 1d. for ancient cuſtom therein, that the occupiers of land there, being 
acalf; jeſſees (except of lands exempt in manner aforeſaid from 
payment of tithes. whether in We hands of owners of tenants, 
and except of ifcharged by medu/ſcs), ſhall pay yearly, at 
after, or ſo ſoon Mer as demanded, twopence for every milch 
co that has a calf, and one penny Tor every milch cow that has 
not a calf between E d Eajjer, which are called hand; 
BE * 5 7 — y | or 
- E- R 


* 
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accordingly paid the fame. They further ſaid, 


the lands diſtharged by 


\ 


1 
c Deo THE | Nor GEORGE Tun RD. E PET * 
br whiter, in lien of tithe milk; that ſuch Mrly payments had, Tower 
for all the time afgreſaid, been accepted accordinglaggythat there 1 age? | 
was alſo another ciſiom, that every occupier of land iu Pilling, . 
being leſſee or farmer thereof, except as aforeſaid, ſhould yearly 1d. a- 
and every a Eft 
one penny to the imap 
of barren and unpro 
held by him as 
accordingly ; and 


en he kept a plough therein, pay lien of agiſtmant 
tor, in lieu of the tithe of agiſtment 4 

le cattle, depaſtured on the lands fo | 
d. that the ſame Wd been accepted 2 


therefore no tithe was due for the agiſt. 

ment of barren catffe depaſtured as aforeſaid : t ere was that corn ſhould 

alſo another cuſtomꝭ that ebery occupier, &c. ould gather and be tithed in 

ſet. up in ſhigjves and hattocks the tithes of all corn ariſing on —4 11 

their reſpetive lands ; and that, in conſideration therppf, every tithe paid tot d0d 

ſuch eee only ſet up every tenth hattock, without aumbem ; 
paying 2y Wing for the tithe of the odd hattocks under ten ; that esch f-1d W 

and t 5 2 corn in each cloſe, and of each ſpecies, ſhould be ſhould be 

tithed ſeparately, vhout counting out of one cloſs into another, tately uthed; 

or out of one ſpecies of corn into another; and that the ſaid 

ſeveral euſtoms had been obſerved therein for time immemoriallh 

that alſo, by ancient cuſtom, the occupiers of meſſuages ant Y 

tenements in Pilling, except as aforclaidiyþad, for aud in 

reſpect of ſuch as they held as leſſees or farmers; paid the fol- 

lowing tithes, Hafter offerings, and eccleſiaſtical dues, - viz, 3 

that every houſcholder ſhould pay three pen for oblations and 3d. a. year for 

Eaſter offerings; one pig for the-tithe of if there were —— 8 

ſeven or more, and under ſeventten ; tw if there were „nz — 

ſeventeen pigs gor more, and under tw ven pigs; and there are ſeven, 

one pig for every ten pigs above ſeven the like modus and under 17 ; 

for geeſe: penny for foal, the 


* it was: foaled ; ___ 12 
one or every calf, the year it wWalved ; one penny ger , 0 


for 1 8 bees; one halfpenny for eggs, if any; and pig for every 10 
one halfpenny for hemp and ax. The defendants ſet forth an Nowe 27 

account of the lands thgy reſpectively held during the time for he be 

which tithes were Mes, and the ſeveral-particulars and 14. for 3 


values of the tit matters which had ariſen thereon 1d. for bees; 


and inſiſted on "thiWeveral maden and exemptions before 4. or 3 
| . Fa, 1 N e n and flat : 
by gems " 7 inſiſted, r all the premiſes „ endant 


R ...7. cc. Yo. oodles. Aha. 
a 


1 


— 
— 


a 


7 
* 


des occupied by him, the ſum of thirteen Millings and fourpence — / * 
4 A ear had been imi ially paid to thegwners of the tithes of . I. in leu 

Pilling, as a modus, i of all manner a anden and Mode tithes, ex · 
1er tithes ariſing thereon, except the tithesigf corn and grain; and cept ot corn and 
ng that the ſame had always been accepted accordingly, - — of Lis 
- The defendant. Rebe Whigghde denied the plaintiff's title to — | — — 

af the tithes in like manner aFthe other defendants had done; —— 


ontlie ſaid . 


Ich and inſiſted on the ſeveral meduſet which * mentioned in the ande xemptiome, 
| other anſwer ; and after ſagfing forth the lands and tenement and on a of 
has Wer; Al ter gt nd on of 
nds he occupigd, he further inſiſted n modus of fourpence a-year 2 _ nf 
or for tithe hay growing on Mernindl: 11 i y 


2 


75 


hs | 


 SDECREES IN TITHE CAUSES FY 
The defendants Zn and Alderſon ſaid, that the plain- 


ga tiff was entitled to moietygpf the tithes of Pilling, and that 
Leon the defendant Benniſon was Ps to the other moiety thereof, 


e Which was in mortgage to t efendagt Mary Alderſon. They 
Au. alſo ſaid, that all the land rs in M bad, for many years 
dy together, ſet out and paid their tithes; that "{everal of them 
thes in had, of late years, xefuſed ſo to do. 


The defendants Dinonſen e thggrultes t in th 
uſual anſwer. 5 * 8 


_— * The plaintiff replied to the anſwer of the def ts Tomlin- 
* fon and others ; and they rejoined ; and witneſſes were examined 
on bo Hades. 0 | 


mm Th came on to be Bed before a full court on 'the 
1 ſeventh and eighth days of December 1 and upon hearing 
counſel; reading, on behalf * laintiff, an indenture 

Hi the Mteenth of June 1697, fi 5 William Standi i/b and 


rs ; an indenture dated the niueteent of July 1726, figned 


5 Meld and others z the exemplification of a recovery, dated 
2 the twenty- fifth of Aug, in the thirteenth year of Charles tbe 

* Firſt ; ſeveral depoſitions; and on hearing the defendants 

4 = counſel, and reading, on their behalf, a copy of the miniſters 

" accounts taken fr "the augmentation office, viz, the account of 

* Juobn Kitchin fr e feaſt day of „in the thirtieth year 

of Henry the to the like feaſt in the thirty-firſt year, of 

the revenues an ts of the rectory of Gat g, and the tithes 

and grange of g. N to the then, late diſſolved 

monaſtery of and the depoſition of Rich ; 2 


copy of the ſurrender of the ſaid monaſtery of and, cn 
the twenty -ninth of January, in the thirtieth year of Henry th | 
, and upon the defendants offering to read the depoſition 
A. Johnſon to prove the parochi uſes in their anſwer 
Pers and the counſel for the iff objecting there- 
to, for that he was an incompetent wit prove the ſame, 
as being a party intereſted therein, a e Court allowing 
the ſaid objection; and on reading thEEepoſition' of tha 
A. Johnſon takengy — his croſs Wen and al{o# 
other witneſſes f the depoſition oſ i 
e behalf of the dants to the tw 
th interrogato ſeveral receipts fi 
the fourteenth of Neuumber #698, and 2 the firſt of May 
Tue cn ad- 1758, and figned T. Huithh, c.; 177 ther hearing of this 
Journed. cauſe was adjourned over to the fou a of February laſt, and 
came on to be further heardhe ape eighth, and ele- 
* Fortherevidence venth of February, when, on ws * © e of this coart, 
read. ated the tenth of „in the 8 ourth year of Dueen 
| lizabeth, in the cauſe of Kitchin Holme; ; and ai the anſwer 
in this cauſe, dated th ieth of Member, in the twenty- 
* + fitth 


| k | 0 — H | 
3 15 * 9 4 


Ty 


* depoſitions of ſeve 
A. Fohnſon taken on 
1 * 2 and fou 


„  - 21 Ar Seo td. a cS 2. _—_ 


— 


* a 
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garden ſtuff; and alſo for a moiety of Ea/ter gferingt du 


* 
7 


a : | - 
E THE REIGN OF GEORGE THE THIRD. 37 & 
fifth year of the ſaid 2 3 decrelihr this court, in the Tomtar 
cauſe of HBradſbatu v. Clifton, daten le ſeventeenth of November, * 


in the thirty-firſt year of C the Firſt ; a copy of the Toms Whey, 
propoſal of 7. Kitchin he pu e of part of the poſſeſſions 

of the monaſtery of Jagter/and ; the particular made in conſe- 

quence of ſuch propoſakitaken from the records in the augmen- 9 
tation office ; a deer f this court, made in the cauſe of 

Lambert v. Cumming, dated the twenty-firſt of November 172 1 (a), The cauſe again 
it was ordered, that the cauſe ſhould ſtand over to a future day *Journed, 

for the judgmenÞof the Court; and the cauſe now ſtanding in 8 


the paper of Wuſes accordingly ; 


* 
* 
4 * 
F 1 
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THE Com- ordexed, that the bill, as againſt the 
ants J. Benniſan, AA, M. Alderſon, widow, E. 
R. gen, be diſmiſſed, with coſts according t 
of the court; and as it did not appear, nor had been made and as the de- 
out by the proofs in the caule, that the lands illing for fendants had not 
which an account of Mfthes was prayed by the bill, were or ae Pored that the 
exempted or diſcharged from the payment of tithes when in the dere enempts 
immediate or actual poſſeſſion or occupation of the reſpective when in the ” 
owners of the inheritance thereof, as was inſiſted on by the tval occupa | 
defendants the part owners of the ſaid lands in their ſaid an- & the own 5 
* to the bill, Ir was FURTHER ORDERED, that the Temiinſen ige - 
endant Tom inſon and others do ſeverally,and reſpectively creed to 
account with the plaintiff for a moiety "te tithes of the die in Kind 


ſeveral titheablgnatters and things which a affy aroſe, renewed. 


end- The bill Alu- 
, and fed as againſt 
e courſe "iſ" 3 


occupied in the 
d rectory impro- 
milk, calves, and 


or increaſed on the lands by them reſpec 
ſaid townſhiggof Pilling, within the pari 
priate of ang, except of the tithes 


the time demanded by the bill, according to the manner ot 
tithing the ſame e mentioned in the anſwers of 


* 

ſaid defendants; ar at the defendant John France do =... 43. 
in like manner; count with the plaintiff for the valtiE tithes of Hater, 
of a moiety of _ of the ſeveral titheable matters Vn, £: 

d things which Yearly aroſe on the lands by him occupied F g 
within the ſaid townſhiggs 7; ling, other thas on the lands by 4 
N d of R. Hqſtech in his anſwer named, during the time "i 
in the 


it mentionedz,gnd that the defendant 7. Harrjſen do, 5 

er like manner, nt with the plaimziff for thegralue of a 
iety of the tithes of all corn and grain which aroſe in 

and upon the lands by him occupied in Pilling aforeſaid, during 

the time aforeſaid. T Was FURTHER ORDERED, that the „ich con, 

defendants Tomlahſon and othegs do pay to the plaintiff her coſts 

of this ſuit ani preſent time, to bg taxed, The conſidera- 

tion of 0 oſts to be e after the report. 


* 
2 


( See vol ii, page 215. * 
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4s 36 E CAUSRS 
| * The deputy . Ac his report, dated the firſt of 
4 ** . July 1765 ; and upon readjagithe ſaid decree and report, nd 
. N No 16 having been tal ereto, IT WAS ORDERED, on the 

be ourth of Jug 1 th e ſaid report be ratified and con- 
rmed, with ſu Laden coſts; and that the defendants do forth- 


6 ik pay to the plaintiff the ſeveral reported due for the 
titheable ame at 7 ds 515 bill bill. * | 


" IF b 2d a8 | . "ip; 


N 


BIN. re 
. 00% | 


. 2 A 


TroRpE af BzxpLow 


3s . Durlum, 805 July Ta: 


The feder of & T billMated, that the plaintiff, on or about the tenth of 
Hanger, in the Junge? g was preſented to the rectory of Hong hren, in tlic 
. urbam, and had thereby become entitled to take in 
tithes 2 the Kind all manner of tithes, both great and ſmall, ariſing therein z 
hay cut, of that the defendant, fince Fanuary 1755, had been occupier of 
Ae de- divers lands and cloſes within the faid pariſh, and particylggly of 


* 


Rog, Man Cloſe and Bridge End Chfe; that he had year vera! 
„ Cloſe titheable matters growing thereon ; that he had yearly depaſ- 


M. 
Lan tured thercon, or on part thereof, barren and | unprofitable "FF 
+, as well of his owt as of other perſons, taken in to agiſt for h 


* 4 
* 


E Burn's 1 70 di young wheys and other young cattle, which 
gan zo 1 ad fold ; chat he had alſo graſs growing on his paſture 
+4 of ands, which he cut and made into hay, but that he had never 

wil . et out or paid the plaintiſf the tithes of the ſameq that in 1754 
E & had accounted with the plaintiff for all his titheable matters 

Si hen in arrear, and had at that time, and for ſeveral years before, 

A id to him one ſhilling and ſixpence in the pound rent for his 
| iſtment tithe and the renewals of hig paſture lands; but that 
afterwards pretended that no tithes were due for the fame, 
2 ſome ſmall edu: ; that he alſo pretended that he had 
giſted upon his lands an er en and unprofitable 

tle than certain horſes wh "pr kept for the uſe of his coach, 
| — had not uſed for labour, profit, or ſale; and that therefore 
no tithe was due for the ſame. But the bill charged, 2 ct 
* horſes Were got kept and uſed for pleaſure N ut re, 
during employed by the defendant in leading La 
« carrying {Ic from the pits to Houghton, und alfo in drawing 
manure from divers places out fon pariſh to lands 
belonging to the defendant within 2 and alſo in drawing 
lime, timber, bricks, and other materials uf 
in buildings, and in 1 work and labo 
great profit, that he, e plaintiff, was well en 
»giſtment of all ch! orſes, or t6 ſome rea&a 


by the defendant 
hereby he made 
ed to tithe 
tisfaction 


* >  #.%.8 e, . TL” IT 


of ©, for the ſame; bid which the defenda bag refuſed make, 
i bill cheſfore poſe that ” ant mighiſſ decreed 
tg 


6 
3 


. 
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to pay to the Mine all and every the 'tithes aforeſaid ſub- Tuo 
trated by him, or the juſt MlueghereofMhat had, in every gant © 
year fince the firſt of January 17852 come juſtly due and pay- Brxprcwzt. 
able from him. I 2 
| wag 

The defendant admitted, that the plaintiff was lawful rector, The 44 
and entitled to all manner of tithes in kind within the pariſh, or — that + — 
to a reaſonable ſatisſgction in m ſor the ſame, according to die horſes and 
the cuſtom of p + pork therein 3. that about eleven years coach horſes at 
ago he came to de at Houghton, and had ęver ſince been a 
inhabitant there that befaxe, and ever fince the firſt of 


ights, for about 
January 175 : „ had been, an@ then was, occupier of Maſon's * 4 3 


clve weeks, 
Chſe and B; End Cloſe, which he uſed alternately either in faid horſes were 
meadow or pMure, and had depaſtureg ſeveral horſes . "_ for his 
thereon, viz. that he had, for about twelve or thirt Veeks, . 2 
depaſtured therein at nights ſaddle àud coach horſes ; but he bis coach, 2 
averred, that the ſaid horſcs were hackney geldings and horſes not fer. hire or 
kept for his pleaſure, to draw his coach, and for Himſelf and nally but that 
ſervants to ride upon; that they were not uſed for hire, ar 222 
bought or bred for ſale; and he ſubmitted, that the plaintiff d io cy coals; 
was. entitled to tithe for the depaſturing of ſuch ſaddle and todraw manure, 
coac rſes, or for any barren and unprofitable cattle ſo kept erg the p 
or his pleaſure, and not for profit or ſale. He further ſaid, that — A 
"x depaſtured a milch cow and a one year old whey upon aqjoining pariſh 
aſon's Cloſe ; that, by the immemorial cuſtom of the pariſh, ot Derkngen,”” 
the pariſhioners paid, and the parſon received, three halfpence * 
for the yearly rene wal, and in full ſatisfaction of the tithe agiſt -. 
ment of each milch cow under the number of five z that no | 
tithe was paid for the agiſtment of any young wheys bred and 
depaſtured in the pariſh until they had calves, when they were * 
reckoned milch cows; and that the pariſhioners then paid 4 * 
parſon three halfpence for the yearly renewal, and in fol ſatiſ- 
faction of the tithe agiſtment of each milch cow under five; — 
that, according to ſuch cuſtom, the plaintiff kad received of the. 
defendant three h nce for the ſaid milch cow for the ye 
1755 ; and he inſiſted, that no more tithe was due tothe plainti® 
in that year for depaſturing id cow and whey as aforeſaid. 
He alſo ſaid, that in the fame he had taken in t6 agiſt one 


— . for about eleven or twelve weeks; and tha he 

teved the owner thereof had paid to the plaintiffghree half- 

pence for the yearly renewal of the tithe agiſtment ofJuch cow, 

according to the cuſtom. He further ſaid, that in the ſaid year that he had cut 
Bridge End Cloſe in,ecadow, and that the plaintiff took the v0 hay, except 
tithe hay thereof king ; and that in the year 1756 Maſer's 1 
Cloſe was in meadow, of which he had alſo taken the tithe hay in purpoſes of 
kind. He alſo „that in the year 1955, wanting ſtraw to thatching ricks 
make ropes for the covering a bay-ſtack, he cut a ſmall n- 1 
tity of col grids in Maſon's Croft, for which he tendered the ; 

plaintiff two = and that in 1759 he had alſo cut ſome 


** D 4 8 graſs 
* k 
© # 


. © 
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Tore graſsta top a ſtack with, which he made into hi and ſet out the 
nt tithes thereof ; both of which the plaintiff refuſed ro accept ; 


PEwPLOWED. and he ſet forth the titheab e matters and things he had on the 
ſaid cloſes the following years; and inſiſted on the ſaid cuſtom 
5 of three halfpence; and that no tithe agiſtment was due 


for his coach and ſaddle horſes, though he admitted he had 
L OY ly employed them to fetch coals and draw manure, 
Kc. (a). oy 


2 The plaintiff replied the defendant rejoighd ; and witneſſes 
| were examined in both ſides; and upon Waring counſel on 
* i Fs both ſides, no evidenct being 15 : 


* Tue tithes o Taz Couxr ordered the deputy rememb to take an 
— or oj account of what was duexto the plaintiff from the defendant for 
oY the ſaddle and the titheagiſtment of the yheys in the pleadings mentioned to 
eodch horfes, have been agiſted by the Le dee; of the coach horſes and 
Ann other barren other barren and unprofftable cattle depaſtured by him during 
due dae the time demanded by the bill; that the bill be diſmiſſed as to 
the demand of tithg hay mowed and ufed in the manner and for 
—— — the purpoſes in the defendant's anſwer mentioned, but without 
u coſts ; that the defendant do pay the plaintiff his cee 
We time, to de taxed; and that further directions be reſi till 

the coming in of the report. | 
3 


„ In the year 1766 the plaintiff died, and his ſon filed hi 

anc the Gen of reviver and ſupplemental bill againſt the defendant, and revived 

their repreſenta. the ſuit ; and ſoon afterwards the defendant died, whereby the 

tives, ſuit became again abated, and a ſecond / of revivor was filed ir 

8 1769 againſt the widow and executrix of the defendant; to 

which ſhe appeared and put in her anſwer, and admitted the 

former proceedings, but did not admit aſſets ſufficient ; and the 
"aid ſuit and proceedings were again revived. 


8 


* 


The parties die, 


* | : | | ? | 
Th * The deputy remembrancer made his report, dated the ſeventh 
* : def December 1772 ; and on the twenty-firſiipf December 1772, 


upon hearing counſel for the plaintiff, and none appearing for 
the defendant, and no cyce having been taken to the 
report, the report was ratifie@&and confirmed, and the ſaid 
— — ordered to pay to the plaintiff the ſum reported due 
for the tithes and coſts, and alſo his ſubſequent colts of this ſuit, 
to be taxed, vit. for the agiſtment tithes of the wheys agiſted 
Ws by him, and alſo for the coach horſes and other barren and un- 


profitable cattle a. © him, gps pound, ningreen thi 
Nins de- 


. 


(o) It i by Mr. , 2 and in Joading man icks, and 
was prov the cauſe, wood, from the pariſh of Mougbton to 
ma oft of the horſes, by his lands in the acygining pariſh of Dar- 

g Gs, 2 . : . 


» fend 

em to fetch his coals at J/ingien, | 
WWW ad. 
2M * 


* 9 


Rr 


"2 we ny K „ „ „ „ we nes wn @ wc 


conſiderable eſtate lying in and about G/ean Alley, within the faid 


* * 
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lings, and ſeveſiÞence z and for his coſts taxed one hundred and W 
forty- x pounds, eight ſhillings, and fourpence. | 
Mad 2 1 nen, Chief r. e 
Abbaus, Baron. 
PRRRO TT, Baron. 


Erxz, Barn. ry 
H UGHES againſt Ivy HUMBLE. Is a 


„ 


sure, 14th July 1762. 1 

Tu plaintiff, as rector of the pariſh of Saint Olave, in Sk. The refer of on 

wark, in he county of Surry, ſtated, that the pariſh of 13 * 3? * 
Saint Olave is an ancient pariſh and rectory ; that the profits entitled ts 20), 
ariſing therefrom to the rector thereof are, and from time imme - 2. year from <4: 
morial had been, certain ancient pecuniary payments or ſums of e of a e- 
money; that the greater part of ſuch profits ariſe from a ſum paid = * % 
for. each houſe by the tenant or occupier thereof; that others of g. Miley, in 
the ſaid payments are ſums in groſs ; that each of the ſaid pay- the faid pariſh, 
ments had, for many years, been made by divers owners of ſeve- in lieu of the 
ral Mc“ within the pariſh reſpectively; that each of ſuch hes thereof. 


eſtatEMonſiſted of many bouſes in the tenures or occupations of 
ſeveral under tenants, ſome of them by virtue of leaſes for long 
2 of years, and others only as tenants from year to year or 

erwiſe z that all the ſaid payments had been uſually paid and 
collected quarterly ; that they were generally called z:thes, and ' 
were the only proviſion for the maintenance of the rector there, 
other than Eaſter offerings and ſurplice fees, which were uncertain 
and trifling ; that in December 1750 the plaintiff was duly pre- 76 72 
ſented to the ſaid rectory and pariſh church, and having duly 

formed the cure there by himſelf or his curate, had thereby 

come entitled to all ſuch dues, duties, payments, and ſums of 
money, which had been paid to and received by his predeceſ- 
ſors ; that he ought to have received the ſame accordingly 3g 
that the defendaniiuring the ſaid time, had been owner of | . 
pariſh, of the yearly value three hundred and ſixty-chree 
pounds ; that the ſaid eſtate conſiſted of a number of houſes, 
with out-buildings and other appurtenances thereto belong- & 
ing; that ſome of them were let for a long term of years, , 
and others to tenants at will, or from year to year, under 4 


certain yearly improved rents ; that for all the eſtate there had 
been, for a number of years, yearly id by the owners thereof, * 


to the rectq the ſum of twenty by quarterly payments, 
on the ig eaſts ; but that the d now ref to pay 
the ſame} 1 ſhe had been often . d to 


c pur- 
poſe ; and that Me ſame being a very ancient pay an 4 
regularly paid from the year 1689 by the owners of th id 


WE. - 


eſtate, The bill therefore prayed, that the defendant might be 


„ compelled 


* 
* 


* 
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| 3 4 compelled to pay to the plaintiff all the arrears of the ſaid 
7 ſum of twenty pounds which had incurred from Lady Dey 1750; 
anl. and that the payments of the ſaid yearly ſum might be eſta- 


HumnnLz. 


; bliſhed for the future. 


* The defendant admitted, that the pariſh of Saint Olave was 
ancient pariſh and rectory; that ſome of the'profits ariſing 
therefrom to the rector for time immemorial had been certain 
ancient pecuniar payments or fums of money that the greater 

8 parts 7 ſuch piſmMents were certain fums paich for ſeveral of the 
'X houſes therein Þy the tenants of ſach houſes, for and in lieu of 
, tithes quarterly; but ſhe denied, that the tenant or occupier of 
each houſe had immemorially paid any ſum of money whatever 
for or in reſpect of fach houſe, in lieu of tithes; or on account 


1 thereof; and ſaid, that many occupiers of houſes therein do not | 
* pay any ſum or ſums of money whatſoever to the rector for tithes | 
20 in reſpect of their houſes, nor have the owners of ſüch houſes 


paid any fam or ſums of money to the rector in the groſs with 

other houſes within the ſaid pariſh, or otherwiſe howſoever; in 

lieu of tithes of ſuch houſes ; and that the ſeveral owners 

and others within the pariſh, do not, nor ever hayg paich 

why yearly ur other ſum or ſums of money whatſoevet to the 

rector of the ſaid pariſh, for or under the denomination of 

_ tithes ; but that time immemorial it had been, and ſtill was he 

; general uſage and cuſtom of the pariſh- for the ſeveral and 
| reſpective tenants or occupiers of houfes there to pay a ſum 
certain to the rector for and in reſpect of their houſes, in the 
name or under the denomination of zither ; and that when the 
2? faid houſes were uninhabited, there was nothing due or paid to 
the rector. She admitted, that the plaintiff was, in-December 17 50, 
inſtituted and inducted into the rectory, and had ever fince been 
rector thereof; that ſhe had ever fince, and before that time, 
been owner in fee fimple of a conſiderable eſtate lying in and 
about (lean Alley, within the ſaid pariſh Yyhat it confifted of a 
great namber of houſes and out. Baldi nd other appurte- 
nances ; that ſome of the ſaid houſes were heretofore let on 
building or repairing leaſes for à long term of years as yet unex- 
4 Pired, under reſerved rents, and in the occupation of under- 
tenants ; that the ſaid premiſes had never been, to her know- 


r in Ctr 


=_ —_—_— 


ledge, leaſed free from payment of tithes ; that others of the 

« | faid houſes were let to tenants at will or from year to year; 

- IO that the value of the aid eſtate was formerly of ſix hundred 
| it was now tly reduced in the 


4 pounds a- year; but 


nds a-year 
pariſh; 
riſh ought not, 


yearly value ; that the R's claim of twenty 
was „ = a ſtom, or the uſage o 

h owner of houſes within the ſai 
. ight, to pay any ſum of money to The rector in lieu 
of Mhes*for their eſtates. The defendant therefore inſiſted, 
that the plaiggif, as rector, was not entitled tothe twenty pounds 
7 3 | 7 88 . T ILY. | cat 


reren IA ti 4 a 


3. 0a 
= 


mw 
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ri 7 2 * 
2-year from her as owner of the ſaid eſtate z and that if it was Hecas 
Hue, and ſhould appear that the ſame had been paid, it was not ey 
fo paid of right, but in eaſe of the tenants. She admitted, that Pas * 
the plaintiff had applied to her for the ſame, and that ſhe hal 
refuſed it ; and ſhe ſubmitted to the Court, that if there hal 
been ſuch ancient payments made by the former owners of the 
ſaid eſtate, the rector ought to make a proportionable abatement 


for the decreaſe of the yearly value thereof, 


Tue plaintiff replied ; the defendants rejoinedy and witneſſes 

were examined on both ſides; and upon hearing colinſel ; 

and reading out of ſeveral books, entitled, „The Books of 

« Tithes in the Pariſh of Saint Olave, in Southwark," col- % 
Jetted by different rectors, n and ending about = 
1750; ſeveral leaſes figned by the Humble family ; and on full 

debate | : r | 


Tux Count ordered the defendant to account with, ſatisfy, 2 
and pay to the plaintiff, the ſaid ſum of twenty pounds a-year 

for the tithes of the premiſes in queſtion during the time de- 

manded by the bill, together with his coſts taxed, u 


In pur ſuance of the ſaid decree, the deputy made his report, 

dated the twenty-firſt of February 1763 ; and on the twenty- 

fourth, upon reading the report and decree, no exceptions 

having been taken. thereto, the report was ratified and con- 

firmed, and the dgfendant ordered to pay to the plaintiff three , 
hundred andorty-one pounds, eleven ſhillings, and fourpence, * 


ſo reported due. My 4 4 
TUNED + , | ParKER, Chief Baros, 
d Fad SMYTHE, Barn. 
"4$ '- ADAMS, Baron. 


B ARY againſt MansyY. | N * 

TLerbhgire, 8th November 1503. | _ 
(PHE bill ſtated, that the plaintiff, in March 1135, was law- The reQor of 
fully inſtituted and inducted in:o the rectory and pariſh» Middleton, inthe 
church of Middleton pen the Wealds, in the county of York, and 8 _ 
thereby become well entitled to all the tithes of corn, grain, hay, 2 a” ole 
wool, lambs, and all other tithes, as well great as ſmall, offerings, Tue 


eccleſiaſtical dues and duties, , yearl ang therein ; that the and of wary 
defendant, from May 1736, — nd till was, the occu- — 


* of a gziece of ground, called Twelve Oxgangs, lying in 
atts, and of two cloſes, called Sang We/e and 

of ſeveral orghards, gardens, and yards; and; C. 
ſeveral titheable things thereon, the tithes whereoFhe 3 

fuſed to pay | « 


20. * - 
4 7 0 
, % 


g 
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ANN The deſendant admitted, that the plaintiff was rector, 
W, and lawfully entitled to all manner of tithes, both 

* and ſmall, yearly ariſing therein, which had been uſually 
The defendant, paid within the faid parith ; that the firſt of May 1736 
2 . he had been, and then was, occupie® of a capital meſſuage, 
Amend for the and ſeveral arable lands, cloſes, or ls of meadow and paſture 
tai oxgavgs and ground, orchards, gardens, and yards z that he alſo occupied 
_ Twelve Oxgangs of land in flatts, with broad balks on each fide, 
in the ſeveral fields of Middleton, together with two cloſes, 

of the faid Ttoelve Oxgangt, called South Cloſe and 8 
* * Cloſe, and ſeveral other lands and grounds, as mentioned in his 
| "Jas 2 as _ but he ſaid, that the Twelve Oxgangs, Stang Cloſe and 


| South Cloſe art thereof, were, and had ever been, from time 
5 to time, * of mind, held, occupied, and enjoyed, by the 


reſpeQtiveowners thereof and their ref pective tenants and farmers, 
freed and Miſcharged from the payment of any tithes whatſo- 
ever z but that he being only tenant thereof, and not having 
any ancient records or deeds relating to the ſame, could not ſet 
» forth ais exemption, but hoped that his landlord would 
called upon. He admitted, that during the ſeveral years he 
* occupied them he had growing thereon corn, grain, an 
but inſiſted, that he ought not to ſet forth the particular kir 
each in the faid years, by reaſon of ſuch exemption ; and he 
denied that_ he had ever admitted that tithes were payable for 

the ſaid Twelve Oxgange. 


intiff replied ; the defendant rejoinedggpand witneſſes 
ggamined in the cauſe; and upon hearing counſel, ; 
mts ſeveral depoſitions and the * 

debate of the matter; 
ecount with the 


Th Th es gh Tax Cour ordered the defenda 
plaintiff for the tithes of all his corn grain ariſin 
* the Twelve Oxgangs and two cloſes called g Cleſe and South 
Chſe, during the time demanded by the bill, and for the ſmall 
£ 5 ariſing upon any of the ſaid defendants lands and grounds 
Fra * * n occupied in the pariſh during the ſaid time. 


ParKER, Chief Baron. 
Apaus, Baron, 


GouLD, Baron. 
* an againſt LUMLEY. Su 


1 

FA / February 1763. 
SA 7 HE bill ſlated, that about the year 1286 the late 
3 deanery of Cheſter, notherwiſe Chefter in le Street, was 
KY; of a dean founded by Anthony, then Biſhop of am that he, by bis 


* |  Hitany Tan Tut 


3. * Jo. 


2 pre- charter of faundation, ordained "x he church of Chefer 


ould 


0 th... 
_ =. D 


of | 


A 
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45 
fould from thenceforth be a collegiate church, with one dean and Tron nö 
or, ſevea prebends 3 that he made diſtinct proviſion for the dean and 1471 | 
eat each of the prebendaries, and particularly directed, that to the * 
Ily firſt prebend, being the prebend of Lumley, there ſhould belong that one of 
36 the predial tithes univegſal of Great Lumley, Little Lumley, and _ — . 
ze, IWordſend, and the tithes M the coal wines ; that, by virtue there- j,,Qaendowed 
We of, the ſaid prebendary h 2 received ſuch tithes until the with the prediat 
ed diſſolution of the ſaid d and prebends in the firſt year of tithes of Grae 
le, Edward the Sixth; that they were then diſſolved by act of 2 * 
es, parliament, and that the fame became veſted in THE CROWN 3 Wadind ; 
ng that QAycen Elizabeth being ſeiſed thereof, did, by her letters that the (ad 
his patent dated the ninth of February, in the thirtieth year of her deanery was 
nd reign, for the conſideration therein mentioned, give and grant „ _ 
me to E. Downing and M. Doding al! her tithes of grain yearly cn by EA 
he growing, Sc. within the faid pariſh of Cheſter, un the late ward th: Sixrh ; 
TS, — of Lumley, Oc. belonging, and a meſſuag end lands tbat Queer EE. 
ſo- therein mentioned, at Nirithorne, in the county of M, to hold —_— _ 
ng and enjoy all the rights and privileges which had been held or and te lad. 
ſet enjoyed in the premiſes ; that ſhe further gave and granted to called X:ritborre, 
1 thilk and their heirs, &c. all the premiſes, with the appurte- t E. Downing ; 
| natices, to hold to them, &c. at an yearly rent of one hundred 
Y 3 andWurteen pounds, and fix pounds, thirteen ſhillings, and 
of  foutFMnce for the curate of Lumley, and ten pounds for the ſalary 
of the curate of Che/ler ; . by divers meſne conveyances, the that one moirty 
laintiff Thornton was, in the year 1745, and had ever 1ince been 2 gore 
ciſed in fee of one full moiety of all the tithes of corn and grain Fame 7borxex ; 
. yearly growing, & c. in Gregt Lumley, Little Lumley, and end, 8 
9 which were granted as aforeſaid ; that by virtue of manWther chat oo Fe 
Fall meſne.conveyances, the plaintiff Lambton's late brother, Wn the 82 Nandi 
fifth of Jar became ſeiſed in fee in the other moiĩety; on ; 
that he . thereof until his death in the year 1758; % „ 
the and that the ſaid iff then, by the will of his ſaid brother, W . 
on became ſeiſed th and therefore that all the eſtate and wat they gill 
wth intereſt which they Had was veſted in the ſaid plaintiffs in equal —— =” 
all moieties. The bill then ſtated, that all or the greater part of = * oh 
ads the lands in Zietle Lumley were, at the time of the ſaid g Litls Lens 
and for many years after, paled in and uſed as a park; but H lich ar 


between fifty and ſixty years ago, the ſame were diſparked a 


ment gf tithes of corn and grain to the plaintiffs, and thoſe 
whom they claim; that the deflamdant Storey ſince the 
year gat had occupied ſeveral piece * Little Lumley, 
e formerly uſed as a park, a ce diſparked and 
inclated as aforeſaid, as tenant to the dant /.umley ; that 
he had yearly ſowed the ſame with wheat, and other corn and 
grain, and had cut the ſame, and carri@it away, without ſetting 
out any tithe thereof. The bill further ſtated, that the defend- 


ant Heri had occupifh other parts thereof, as tenant to the 
| 3 ; defendant 


and =o continued ſo ever fince was become liable to the 


incloſed, and all, or great part thereof, converted into dag — 


of the 


into arable land ; 


that the defend. 
ant Storey now 


2 


* 


* 
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TrxoxyTow defendant 2065 ; that they, the ſaid plaintiffs, ought to * 
1 received the tithes thereof from them in moieties, but that the 

bre had refuſed to ſet out the aid tithes, or to make them any fatif; 

thar 90 other faction for the ſame, The plaintiffs further charged, that no 

| — e dated grant whatſoever of the ſaid tithes had been. made by THE 
3 CROWN, Except as aforeſaid to the ſai Mouning and Doding ; 

"_— crown of that they claimed under the ſaid grait.; and that the lands i in 

ſaid lands ; Little Lumley or Lumley Park wer ,ogegally exempt from the 

| payment of tithes, nor ſubject to any ancient modus, but that they, 

the plaintiffs, were well entitled to the tithes of corn and grain 

thereof, and to have them ſet out annually, and to take them 

away to their own uſe, and alſo to have an account of the tithes 

and prays, that thereof which had been withheld by the defendants: from them, 

Soeren and Hern- The bill therefore prayed, that the defendants Storey and Hornſby 

— om might e and make the plaintiffs a ſatisfaction for their 

eon and grain j reſpe es of the tithes of corn and grain of the lands of 

mf the be Kittle | mth, otherwiſe Lumley Park, ſo by them held and 

riffs be quieted occupied as aforeſaid, during the time they had occupied the 

in the 82 ſame ; that the plaintiffs might 105 quieted in the enjoyment of 

| TOY all the tithes of corn and grain ariſing within the ſaid lan E 

* a Little Lu ; and that the defendant Lambton might admit 

4 will of his {aid brother ; or that the teſtimony of the w 

thereto Fg might be perpetuated, and the ſame —_— 


proved. . wp 
—— The defendant Lumley faid, that it might be ea that 3 in the 


*. 


yy pete the Year « ry late deanery and prebends might be founded by 

4 2 „then Rar of Durbam; that the ſaid biſhop might, 

$. * 1 — allegations by f e 4 Kat ordain, that the ſaid 2 h of 
| — in the Cheſter, ſhould be a collegiate church; that the be a 

& geſpeRting dean and ſeven prebends therein; that he | ke "diſtin 
. proviſions for them, and diſtinguiſh what d 'belon to each 


of them z and that to the prebend of Lu 
the predial tithes univerſal of Great Lum 
Woegſend, and alſo the tithes of the coal mines; 
intiffs to prove thoſe allegations, and alſo thagghe incumbent 
the time. being had enjoyed the ſame to We time of the 
olution of the ſaid deanery and prebends ; hat the ſaid 
anery .continued under ſuch ordination till the reign of 
Edward the Sixth ; that it was then diſſolved, and veſted in the 
crown ; that £7: Elizabeth, by letters patents dated the ninth 
of February, eth year of her reign, granted to 7 
ſaid Downing ang all the tithes of corn and 
time to time the pariſh of Chefeer aforeſaid, 
ſaid late prebends WWF Sc. or any of them bel 
and a meſſuage and lands therein mentioned at Kirk: = 
he knew how the ſaid plaintiffs 


they aforeſaid ; and denied, 

 feiſed became ſeiſed in moi of the tithes of corn and goo 
ae f fon is the Jil in Lite Lap y aforeſaid % but he 
1 | e * 


ere ſhould long 
umley, an 
he left the 


.. rr erer er . eren rer 


c 
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dad, that be believed that ſince the date of the ſad grant the Tuanxrax © 


olaintiffs, or thoſe under whom they claimed, might, without 


interruption, have received the tithes of corn and grain of Great 


LumiEY, 


Lumley ; and that part of the lands of Little Lumley were, at the : 
time of the ſaid grant and for many years after, railed 3 * — rei- 
u park, but a ls latelfns mentioned in the bill; that it had of Greer I 


0 
been let to tenants upon leaſe, and uſed in tillage, ever ſince it 9; 
was diſparked ; and that part thereof had always been in corn 
but he inſiſted, that no tithe whatſoever, great or ſmall, had ever 
been paid or demanded for any part thereof, except once, in the 
year $918, 57 inſbip, under whom the plaintiffs derived their 
title; that M inſbip then demanded tithe corn of Little Lumley: 
that the Tame was refuſed to be paid by the owner thereof; and 
that tithes were never afterwards demanded till lately by the 


CH 


plaintiffs : and he faid, that a preſcriptive rent orſhadus of ten and infifts, chat 


ſhillings a-year was then, and bad been always paid by him, and 


a modus Of 10s. 
a- year is payable 


thoſe under whom he claimed, to the perſon in tie poſſeſſion 10 the perion in 


of the prebend of Lamy for Wood/tone Houſe, called in the poſſefion 


of the 


charter of foundation Woed/end, which is part of Little Lumley ; brebend of Lum. 
that the ſaid rent or modus of ten ſhillings was then paid in 2 of Wg 
moieties to the plaintiffs; and that che ſame was paid in lieu of and all other 


the hes of corn ariſing in all the lands in Little Lumley, though lands in Line 


the Feceipt given for the ſame was mentioned to be given only Lg. 
for Woodflone Houſe. He further ſaid, that the townſhip of 
Little Lumley, which included the CafHle and the lands in 
the Old Park, was diſtin and ſeparate from the townſhip of 
Great Lumley ; that it had never paid any parochial geſſes to 
Great Lumley or Chefter, nor any tithes of any kind ; but Mat it #6 
paid gs taxes and maintained its own poor ſeparatel He - 
admitted, that from the year 1739 he had been ſeiſed of all the 
lands in Litthe ey which were formerly uſed as a part ; 


and inſiſted, that thg,conſtant, uniform, and immemorial non- + ,,. 


payment of githes ;. Jon faid townſhip of Little Lumley was a 
full and ru evidence that the ſaid lands were not liable to 
the paymenk dt tithes of corn and grain, or any other tithe 


whatſoevets 
The defendant Hernfby ſaid to the ſame effect as the defenda 


e de 
#4 


of Lumley, in Little Lumley, otherwiſe Lumley Park ; that he had „ 0 
poſſeſſe 2 ſame for ſeveral years 3 | was in Park. 
tillage ; that two-thirds thereof w Le IB m .corn ; that 
the third was in fallow and Wan hen it was ſown, 
i with wheat, rye, oats, peaſe; that the - 
corn titheIn the neighbourhood had, ſome years, been 
valued. at four ſhillings an acre for wheat, and two ſhillings 
2nd fixpence an acre for oats; but thatyfor the reaſons aforeſaid, 
* 


ke had not ſet out his tithes. * 
* 5 Tk 


; % * 
* V4 
* 
£ 
* 
. 


- 


Lumley had faid ; and alſo, that his farm lay within the Jordi wg 


9 
$ 


3 
4 


& 


* 


6 
4 


48 © - "DECREES IN TITHE CAUSES 
Tron ron The defendant Storey ſaid to the ſame effect as the defendant 
| ou Hernſby, only that he did not ſay that the ten ſhillings a- year 
The defendant Was taken in lieu of the we'd = for all Little Lumley; and alſo 
Storey puts in the that he had been tenant of White Croſs Houſe, in Little Lumley, 
like anſwer asto otherwiſe L Park, for ſeveral years paſt, and alſo of 
——— Houghton Gate Farm; and he ſet forth the titheable matters he 
in Litde Lumley, bad thereon, and what was in tillage, paſture, and meadow 
but ſaid, that he had never Barts, account of the yearly crops 
of his farms, for the reaſons aforefaid. 


The defendant The defendant 'Lambton, by his anſwer and diſclaimer, ad- 
— admits mitted, that his brother Hedwworth Lambton, by his will duly 
— %- executed, had deviſed all his lands to the plaintiff Lambton and his 
heirs, and that the faid plaintiff thereby became entitled to all 
ſuch right and intereſt in the tithes and premiſes in the bill 
mentioned as his brother was entitled to at his death; and 
diſclaimed ull right, title, and intereſt, of, in, and to the ſaid 


The phintif The plaintiffs replied to the anſwers of the defendants 
2 * | Lumley, Hornſby, and Storey; and they rejoined ; but before any 


; further proceedings were had, the plaintiff 7. Thornton and the 
die, and the P g5 n P | - 
— revived defendant Lambton died. 0 s | 

ceatatives, The plaintiff Lambton filed his ſupplemental bill and bill of 
revivor againſt | Mr. Thornton and ſeveral others defendants, 
being the heirs at law, deviſees, and executors of the ſaid 
J. Thornton, who appeared, and put in their anſwers ; and the 
cauſe being duly revived purſuant to order; and ſeveral witneſſes 
being examined on both üdes; and publication being duly 
paſt | 


The evidence TE Count, which was full, heard counſel for all parties, 
read. and read the following evidence, din the anſwer of the 
defendant Lumley ; indentures of leaſe rel dated the 

twentieth and twenty-firit of April 1676, ſig y Thomas, 

Lerd Windfor, and ſeveral others; an indemhgge, dated the 

twentieth of June 1676, ſigned V. Dodſon ; Me of leaſe 
* and releaſe, dated the twentieth and twenty - firſt of May 1678, 
as * ſigned by Sir Robert Markham and IF. Dodſn; an exemplifica- 
* tion of a fine, dated the fifteenth of December, in the thirty- fifth 


year of Charles the Second, between G. Minſbip, plaintiff, and 
Sir Robert mand William Dobſon ; an indenture, dated 


the fifteenth of A 1684, ſigned G. Winſvip, ſenior, and 
junior, being a conveyance to W, Bib a * irs ; 
an indenture, dated the ſecond of Ofober *  Ogned by 
V. Winſhip and others; an indenture, dated the ted of May 
1744, ſigned by HF. Winſhip and another; an office copy of 3 
fine levied in the court of pleas at Durham, between V. Robinſon, 


92 plaintiff, and V. Winſhip, defendant ; indentures of leaſe and 


veleaſe, dated the fifth and fixth of December 1744, figned by 
| | 2 Hannah 


» 
ar 
. 
* 
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Hannah Diagina } ſeveral other indentures of leaſes and re- Tx0zn7on 
leaſes z an office copy of a fine, dated the thirtieth of March, = 
in the twenty-third-year of George the Second, levied in the court bunuar, 
of pleas at Durham, between H. Lambton, plaintiff, and . 

Winſhip and others, defendants; the probate of the will of 
Hedworth Lambton, deceaſed j an indenture, dated the twenty- 
third of May 1743, intolled in chancery, , executed by James 

on ; an exemplification of a recovery under the ſeal of the 
court of pleas at Burbam, I). Burton demandant, G. Fohnſon 
tenant, and James Thornton vouchee, dated the eighteenth of 
Fuly 1743 ; the laſt will of Fames Thornton, dated the twenty- 
ninth of May 1761 3; a copy of an inſpeximus, dated the twelfth 
of June, in the twentieth year of Edward the Firſt, of the 
charter of Anthony, Biſhop of Durham, dated the fifth of the 
lde of November, in 1286; a copy of a grant, dated the ninth of 
February, in the thirtieth year of Queen Elizabeth, to E. Dotun- 
ing and M. Doding ; a copy of the miniſters accounts of the 
revenues of augmentations of the crown, in the ſecond year of 
Edward the Sixth 2 a copy of a roll of particulars for the fale of 
fee farm rents in the county of Durham, iu the time of the late 
civil wars ; and the proofs taken in the cauſe 


Tus Coun thereupon ordered the bill, as againſt the de- The, deſendant 
fendants M. Thornton 224 others, to be Ailmiſtedl. But the wwe 2 
defendant Lumley being in court, and conſenting that his moiety of the 
tenants, the defendants Hornſby and Story, thould account with tithes of Lille 
and pay to the executors of the plaintiff James Thornton a moiety — 5 
of the tithes of corn and grain ariſing and growing within the „ Tbormtas. 
townſhip of Little Lumley in the pleadings mentioned, and taken 
and poſſeſſed by them for ſix years before the filing of the dri- 
ginal bill, in manner hereinafter mentioned; the bill was diſ- 
miſſed without coſts, | | 


Tus Coulil alſo ordered, that ſo much of the bill as ſought The bill diſmiſ- 
quiet enjoyment, of the tithes in the ſaid bill mentioned, be fete u = it 
diſmiſſed withggt colts. | — pn 
+. +4 5 Ind 5 us tithes, 0 
Tux Covxr alſo ordered the defendants Hornſby and Storey to Hanſty and Sto. 
account for all the tithes of corn and grain which had ariſen D 9<*4 0 
in the ſaid townſhip of Zittle Lumley, and by them reſpectively 
taken and poſſeſſed from the fiſth day of June 1756. 


Tus Covar further ordered the ſaid defendants to pay one The %. ue 
moiety of whit ſhould appear to be coming due upon the faid d met —— 
account to the ſaid plaintiff, together with his coſts. of this id tithesto tl 0 
ſuit to be taxed; and the other mgiety of what ſhould appear re(peQuye plain- 
to be due of the ſaid tithes to the defendants, the executors s. 
of the ſaid Fames Thorrtin ; and alſo ſo much more as a moiety. 
of the ſaid tithes for 1756 and 1757 ſhould, amount to in 
reſpect of their moiety thereof for 1754 and 1757, the 

E counſel 


x 
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Tron ro counſel for the ſaid executors conſenting not to bring any bill 
in reſpect thereof; and this is to be without coſts. 


LUMLEY» 
* Moopcock uagainff IREMONGER. 


.- Southampton, 22d February 1763. 
The prebendary HE bill ſtated, that Dr. Griffith, erf of Middleton, 
2 — 4 - T being, in right of his prebend, ſeiſed of all the tithes ariſing 
N the within the pariſh of Middleton,in the county of Hants (except cer- 
tithes of the pa. tain ſmall tithes with which the vicar was endowed), by indenture 
riſh, excepting dated the third of May 1759,made between him and the plaintiffs, 
2 demiſed to them for three lives all that prebend of Middleton, 
vicar is endow. With the tithes, tenths, and other the lands, &c. and all his lands, 
ed ; but the e, hereditaments, and tithes, in the pariſh of Middleton and 
Nate called Fore. M berwell, to hold, &c.; that they, god thereof, became 
ton Farm andthe entitled to all tithes ariſing therein, particularly to the tithe of 
Harewtod, are Wood under twenty years growth, and of the bark thereof; 
tithe free, as that the defendant at that time held, in the pariſh of Middleton, 
having been for- ſeveral hundred acres of woodland, called Harewood ; that he 
merly parcel of had, fince the faid leaſe was granted, felled underwood and 
3 . — coppice wood under twenty years growth, and had barked and 
Muell. ſold the ſame, but had refuſed to ſet out the tithes thereof, or 
to make them any ſatisfaction for the ſame ; that the tithe of 
wood under twenty years growth was due of common right, 
and ought to be paid; but that the defendant pretended 
an exemption from tithes, on pretence that the ſaid wood had 
never paid tithes ; but the plaintiff, on the contrary, inſiſted, that 
non-payment -of tithe was no evidence of - ſuch exemption, 
nor any bar of the prebendary's right to ſuch tithes z and that the 
ſaid lands and nds had always been ſubject to the payment of 
great tithes to the prebendary of Middleton, which comprehended 
the tithes of wood and bark, and of ſmall tithes to the vicar of 
the pariſh ; and that the defendant had always paid tithes in 
kind, or ſome modus in lieu thereof, for every ſpecies of corn, 
grain, and hay, and other titheable article, to the Prebendary of 
Middleton, or to his leſſee. The plaintiffs further charged, 
that there were no lands in Leng Pariſh in the defendant's 
poſſeſſion that had formerly been part of the poſſeſſions of the 
monaſtery of M her well but what had always paid tithe in kind, 
or ſome modus for the ſame; that the defendant. admitted 
that ſuch payments had been made, and yet pretended that the 
ſaid lands were exempt from the payment of the tithes of wood 
and bark ; but the plaintiffs inſiſted, that the tithes of wood 
being due of common right, no claim of exemption ought to be 
admitted but where ſuch exemption appeared from deeds, &c. ; 
and that there was. never any charter, grant, &c. by which the 
* premiſes in the defendant's poſſeſſion had ever been exempted 
from the payment of the tithes of wood or bark. The bill 
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| further ſtated, that Foreton Farm, in the defendant's or his Woopcocz 
tenant's poſſeſſion, was parcel of the faid abbey, and formerly : . 
of Harruead, and was, about forty years ago, called ä 
Heath ; that it had never before been cultivated or con- 
verted into tillage, but had laid ſurrounded by Harewoed,. and 
was covered with furze, &c. and clumps of trees; that previous 
to the ſaid wood grounds being converted into tillage, the 
tenants or inhabitants of the ſaid common uſed to turn 
and other cattle to feed thereon z and that during all ſuch times 
the owners thereof had always paid to the vicar of Middleton 
the tithes of wool, lambs, one ſhilling a-year as tithe for 
cow white or milk, and ſixpence for the tithe of each calf, for 
their depaſturage thereon, or as a modus or compolition for the 
ſame z that about forty years ago, R. Widmore, the then owner 
of the ſaid common, cauſed the buſhes and trees to be grubbed 
up, the land to be incloſed and converted into tillage ; and 
that the owner thereof, or his tenant, had paid tithes for the 
ſame to the prebendary of Middleton and the vicar of the pariſh 
according to the reſpective rights. The bill further ſtated, that 
previous to the defendant's title to the ſaid eſtate, and afterwards, 
Harewood had been kept open and unincloſed, except where any 
falls of timber had been made; that upon ſuch falls being made, 
the parts ſo felled were incloſed with a fence for ſeven years, in 
order to prevent the cattle from deſtroying the young ſhoots,and 
that at the end of the ſaid ſeven years the faid — were 
thrown open, and the tenants and inhabitants, not only of the 
iſh of Middleton but of other pariſhes and tithings where the 
aid wood extended itſelf, were uſed (previous to the defendant's 
inclofing the ſaid wood) to turn their cattle into the ſaid wood 
tofeed ; that during that time the owners of ſuch cattle always 
paid tithe of wool to the prebendary of Middleton, the tithes 
of the lambs of ſuch ſheep, one ſhilling a-year for the | 
tithe of cow white or milk, and ſixpence for the tithe of each 
calf, to the vicar of the pariſh ; that the ſaid payments had 
been diſcontinued: for ſome years paſt, on account only of the 
defendant having incloſed the ſaid woods in general, and thereby 
abridged the perſons entitled to ſuch depaſturage of their 
cuſtomary privileges ; that the ſaid payments entirely deſtroyed 
the pretences ſet up by the defendant to an exemption from the 
payment of tithe, and was an evidence that ſuch exemption did 
not extend to the lands upon which ſuch wood grew. The bill 
therefore prayed, that the defendant might account with the 
plaintiffs for the tithe of all wood under twenty years growth 
cut or felled by him within the ſaid prebend and the titheable 
places thereof ſince the execution of the ſaid leaſe, and alſo the 
tithe of bark. | ; 
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The defendant admitted the leaſe to the plaintiffs, as ſtated in 
the bill ; and that, by virtue Oy had become entitled to 
2 receive 
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againſt 
IAN, 
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receive ſuch of the ſaid tithes ariſing within the prebend which 
were due to the prebendary of Middleton ; but denied, to 
their knowledge, that tithe of wood or bark was due of common 
right; but that if it was, they averred, that they had never 
heard of any tithe being claimed by the ſaid prebendary or his 
leſſees in ¶brr tuell pariſh, or that the ſaid prebendary: had any 
ight in the ſaid: pariſh, except a ſmall cottage and the cut only 
two acres. of meadow land. He further: ſaid, that he neither 
itted or believed that the plaintiffs betame, by virtue of the 
ſaid leaſe, entitled to the tithe of all wood and bark ariſing 
within the ſaid prebend ; and inſiſted, that by the ſtatute 
34. Hen. 8. entitled, « An Act for the Diſſolution of Abbies 
& and Monaſteries, they were exempt from the payment of 
tithes ; for that amongſt other religious houſes which were 
diflolved by the ſaid act the abbey, of Mbertuell was one, 
the ſame being. a houſe of very ancient foundation, and poſſeſſed 
of many manors, lands, woods, tenements, and hereditaments, 
and many rights and privileges in many parts of the kingdom, 
as appeared by Dram ſday Brab; that it alſo appeared, by writings 
af great antiquitv, that the abbeſſes of the ſaid abbey were, 
in the year 1228, poſſaſſed of a conſiderable part of certain 
woodlands, anciently called Hareupod, of which wood the tithes 
in queſtion were part z that the ſaid abbey was one of the greater 
abbies, being above the yearly value of two hundred pounds, 


and became veſted in the crown in purſuance of the ſaid act, d 
as appeared by a record in the court of augmentations. ; c 
that the revenues and poſſeſſions of the ſaid abbey. became veſted ( 
in the ſaid king and his. heirs and ſuecęſſors; that by virtue of v 
the ſaid aft, his ſaid majeſty, by letters patent dated the twenty» h 
fourth of March, in the thirty-firft year of his reign, granted to * 
Sir Themes Weſty. Lord De Ia War, and bis, wifey the ſeite, 1 
circuit and precinct of the late manaſtery of Mbertoell, and fr 
alſo the prebend of Good, late [parcel of the. poſſeſſions of the d 
faid monaſtery, and the advowſon of | the, pariſh.church of * 
Wherwell and the appurtenances, and alſo the, manors of el 
Wherw. ll, c. ; and amongſt many other lands, &c. all thoſe Th 
woods and underwoods in Hberwell, (Fc. to hold to them, &c. fit 
for ever, as therein mentioned ; that the ſaid grantee afterwards "ne 
conveyed them to E. Boulter ; that they were by him deviſed-to * 
Sir J. Fryer, Bart. who died ſeiſed thereof in fee, leaving three Pu 
daughters; that the defendant having intermarried; with. the — 
youngeſt daughter, he became, by virtue of a ſetilement on the 4 
ſaid marriage, entitled to one third of the ſaid woods and pre- thi 
miſes for his life; and that having purchaſed the other two- 4 
thirds, he had become a-purchaſer of the whole premiſes, and the 
had ever fince enjoyed the ſame, and particularly the woods in dec 
queſtion, exempt or diſcharged from the payment of tithes, and eig 
had always relied on ſuch exemption, having paid a conſideration — 
for the ſame z and he inſiſted on the ſame for the ſaid woods. He 11 
. 2 25 ; admitted, uſe, 
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admitted, that he had felled great quantities of under wood and Wood ede 
coppice wood in Middleton whitch were under twenty years | ors , 
growth, and bad fold the ſame 3 but faid, that he —_—_ —— 
barked any part of the coppice wood: and he ſubmitted that 
the plaintiffs were not entitled to the tithes of either the ſaid 
wood or bark, nor to a diſcovery of the fame. He alſo ad- 
mitted, that he had paid tithes of corn and other tithes to the 

bendary of Middleton ; and he ſpoke as to the other facts in 
the bill, and to the cuſtoms therein alſo mentioned, 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both des; and upon hearing counſel, aud no 
evidence being read; 


ö 


Cc 


* Taz Cova r ordered, by conſent of both parties, that the bill 
Wy be diſmifſed without coſts, the plaintiffs undertaking to bring 
5, no other ſuit for the tithes of the wood in queſtion. 
Ny | 
. MasTERS again STANDLEY. | 2 
in Camibtidgeſbire, 23d February 1763. 
” Tx bil ſtated, that the plaintiff Mafters was, on the ſecond =o vicar of 
ls, of Auguft 1759, collated and industed, by the Bifbop of Ely, — 
& into the vicarage of the pariſh church of Waterbeach, in the ended © one. | 
* county of Cambridge ; that, at the time of the reſtoration of third part of the | 
ed Charles the Serond, the ſaid vicarage being found to be of ſmall tithes arifing on | 
of value, Mat1htro, then Biſhop of Ely and impropriator of Water- 5 ——— > | 
a | Wan 5 ' ing 
= bexeh, on receipt of the king's letters to the biſhops for the te Demy Abby ; 
3 augmentation of vicarages out of the rectories, &c. augmented to ali the tithes 
te, the ſaid vicarage with a portion of the rectorial tithes arifing _ profirs of 
ad from the lands within the ſaid pariſh anciently belonging to the 6 apt 
he diſſolved houſe bf nuns, called -Denny Abbey, and with all the the ſmall tithes 
of tithes and profits of thoſe lands within the ſaid pariſh, called of the other 
of the Adventurers Lands; that in conſequence of ſuch augmenta- parts of the (aid 
ofe tion he did, upon the renewing the leaſes of his rectory or the 
* fithes thereof, make reſervation beyond the ancient rent, to the 
de intent that the fame ſhould become payable to the vicar in au 
to mentation of the endowment of that ſaid vicarage ; that for that 
_ purpoſe he, by indenture dated the ſou teenth of December, in 
the the twelfth year of Charles the Second, made between him and 
the Wicfted Wild, demiſed to him all that the rectory aforeſaid, 
el the manfion-houle, with all other houſes, edifices, and buildings, 
3 orchards, gardens, and glebe lands, and all waters, fiſhings, &c. 
ay" thereunto belonging, &c. to hold to bim, his heirs and aſſigns, 
in &c. under the yearly rent of thirteen pounds, fix ſhillings, and 
"7 eightpence, with a proviſo therein contained, that he ituuld 
fon every year permit and ſuffer the vicar of the ſaid parith church 
He for the time being to gather and take to himſelf, and to his own 


Y uſe, all the tithes (except as in the ſaid indenture is —_— 
E 3 0 
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— of the Adventurers Lands, and alſo of a third part of the tithes 


February 1743, by Robert, then Biſbep of Ely, to the defendant, 
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af the lands anciently belotiging to Denny Abbey z that by a 
ſubſequent leaſe of the ſaid rely; ids the cighteenth of 


for the lives of three perſons, there were contained the like 
reſervations of the tithes aforeſaid; and alſo a like proviſo on the 
part of the leflee to ſuffer the vicar to take the ſame to his own 
uſe; that by virtue of the ſaid endowment, reſervations, and 
proviſoes in the ſaid leaſe contained, all the vicars of the ſaid 
iſh. had, ever ſince the twelfth year of Charles the Second, 
inſtituted to the whole tithes of the Adventurers Lands, 
and alſo to one entire third part of the tithes of Denny Abbey ; 
that the plaintiff had, ever ſince the thirteenth of April 1759, 
been well entitled, under the ſaid t, to have and receive the 
whale of the tithes of all decks modes whatſoever ariſing 
upon the aforeſaid lands ; that about the twentieth of June 
1759, the plaintiff Mafters let to the plaintiff Bridgman all the 
erings and tithes to the ſaid pariſh belonging, except the tithes 
— of the Adventurers Lands, for three years; that by the 
ſaid leaſe of the eighteenth of February 1743, the defendant 
was entitled to two third parts of the tithes of Denny 
Abbey 3 and that he ought to have ſuffered the plaintiffs to have 
taken the other third part thereof; but that he left the ſame to 
the defendant Peck, who had, ever ſince the plaintiff's induction, 
occupied and taken paſſeſſion of the ſame, notwithſtanding the 
proviſoes in the ſaid leaſes, and had carried off the whole thereof; 
that the ſaid third part thereof was of great value ; and that the 
plaintiffs had often applied to them for the ſame, or the value 
thereof; but that they had refuſed to pay the ſame. The bill 
therefore prayed, that the defendants might be decreed to pay, 
ſatisfy, and anſwer the plaintiff Ma/ters all and every ſuch third 
part of the ſaid tithes which he was entitled to, and which had 
been ſubſtracted and taken away by them in the years 1759 and 
1760, or the value thereof, 


The defendants ſaid, that the plaintiff Adaflers might have been 
collated and inducted into the ſaid vicarage, as ſtated in the bill ; 
but that they had never heard, nor did they believe, that at the 
reſtoration of Charles the Second, Mathew, then Biſhop of Ely, 
augmented the vicarage with a portion of the rectorial tithes 
arifing from the lands anciently _— the diflolved houſe 
of nuns, called Denny Abbey, and with all the tithes and profits 
of thoſe lands within the pariſh called the Adventurers de; 
or that in conſequence thereof he did, on renewing the leaſes of 
his rectory and tithes, make reſervations beyond the ancient 
rent, to the intent that the ſame might become payable to the 
vicar in augmentation of the endowment of the ſaid vicarage ; 
and they inſiſted, that he had no right fo to do for any longer 
term than his own life. | * 

c 
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Thedefendant Standley ſaid, that it appeared by the records in Marz: 
the augmentation office, that the refory and manor of Mater. n, 
beach cum Denny came, by unity of poſſeſſion, into the hands ß Eun 
the late pri or abbeſs' and convent of the late monaſtery of | 
Denny; and that, upon the diſſolution of the ſaid abbey, they 
came into the hands of Tat crown ; that it appeared by the 
miniſters accounts thereof from the . feaſt of Saint Michael, 
in the firſt year of Edward the Sixth, to the ſame feaſt day in the 
ſecond year, that by indenture dated the twentieth of May, 
in the 93 of Henry the Eighth, the farm of the 
rectory of Waterbeath, with all the corn, grain, and hay, the 
thatch and fodder, to the ſaid rectory, with all the lands, 
meadows, &c. as well of the free as cuſtomary tenants, and all 
other their appurtenances to the ſaid rectory belonging, were 
demiſed to Nicholas Wilcock for thirty years, paying twenty 
marks yearly ; that it appeared by the ſaid miniſter's accounts, 
that by indenture dated the tenth of OFober, in the thirty-fifth 
year of Henry the Eighth, the farm of the ſaid manor of Denny, 
with all houſes, &c. together with all gardens, &c. were late in 
the hands cf the abbeſs as demeſne lands (except as in the ſaid 
indenture is excepted),were demiſed to Thomas Clarke and others, 
as by the ſaid indenture would appear more fully; that it alſo 
„that James the Firſt, by his letters patent, dated the 
fixth of March, in the eleventh year of his reign, granted to 
John Yaxley and Edward Anniger, and their heirs, &c. for ever, 
all that ſcite or capital manſion-houſe of Waterbeach, c. 
thereunto belonging, which ſaid premiſes were parcel of the 
manor of Materbeach and Denny, at twelve pounds per annum, 
&c. as in the ſaid letters patent is fully mentioned; that Charles 
the Fir, by his letters patent, bined the fourteenth of June, 
in the fourth year of his reign, did give and grant to Edward 
Ditchfield and others, all that manor, and all thoſe manors of 
Waterbeach and Denny, with their rights, &c. (except as is 
therein excepted), and which were parcel of the monaſtery of 
Denny, to hold to them, their heirs, &c. in fee farm, paying to 
the king one hundred and thirty- four pounds, three ſhillings, 
and fivepence yearly ; that the ſaid manors, lands, hereditaments, 
and premiſes, ſo granted out by THE crown by the ſaid two 
letters patent, — meſne conveyances became thereafter 
united and legally veſted in the faid defendant's brothers and 
the defendant, as tenants in common, to them and their heirs in 
fee ſimple ; that his brother George died the fourth of April 
1737, and by his will gave and bequeathed his third part, and 
all his eſtate and intereſt of and in the premiſes aforeſaid to the 
defendant and his heirs ; that by indentures of leaſe and releaſe 
between his brother John, himſelf, and J. Cole, of the one part, 
and F, Brigg and another of the other, they did grant, bargain, 
ſell, releaſe, and confirm to them all the ſaid premiſes before+ 
mentioned, to hold the ſame for the defendant for ever. He 
E 4 admitted 
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2dmitted the indenture of leaſe from Robert, late Biſbop of EA. 


dated the Eighteenth of PFabruary 1743, as ſtated in the bill, 
and that he had renewed his faid term in the ſaid rectory with 
the preſent biſhop, with the like exceptions and covenants as in 
the former demiſe ; but inſiſted, that the vicars of the pariſh had 
never, ſince the twelfth year of Charles the Second, been entitled 
tq one third part of the tithes growing in and upon the lands 
formerly belonging to the diſſolved houſe of nuns, but that he 
was entitled to the whole of the tithes of the ſaid lands, not as 
leflee of the Biſhop of Ely, but under the grant of thoſe lands 
and tithes from THE N to his predeceſſors in fee, ſubject 
only to the payment of twenty-two ſhillings to the vicar of 
Wuiaterbeach and his ſucceſſors, in the name of a penſion yearly 
iſſuing out of Denn, for all manner of tithes and oblations what- 
ſoever, as appeared by the faid miniſters accounts; and which 


faid ſum had been conſtantly paid to the Taid vicar, and received 


by him, as à compenſation for all manner of tithes and obla- 
tions 3 and that the plaintiff Ma/ters had received the ſame as 


ſuch compenſation to Lady Day 1962 ; and he further inſiſted, 
that by ſuch acceptance the faid Ie was precluded from 
915 further demand upon the defendants for the tithes afpre- 
BY — 6 Y | 
The defendants alſo ſaid, that they did not believe that the 
laintiffs were entitled to the whole tithes of. tbe Adventurers 
nds, the ſame having heen purchaſed by the defendant 
Standley diſtin from the manor or manors of Woaterbeach and 
Denny. They denied that the plaintiffs bad applied to them 
for an account of the ſaid tithes,” or that they had refuſed to 
diſcover the lands belonging to Denny Abbey z but admitted, that 
they had refuſed to pay the third part of the tithes thereof until 
they ſhould be recovered in due courſe of law z and they infiſted, 
that they were not obliged to diſcover all the titheable matters 
enquired after by the bill, | 8 


The plaintiffs replied; the defendants rejoined ; and wit- 
nefles were examined on both ſides; and upon hearing coun- 
ſet ; and reading an indenture of leaſe, ſigned Matihew, Biſhop 
of Ely, to William Vila, dated the fourteenth of December 16603 
upon producing a manuſcript book, called the Barnwell Leidger, 
depoſited in HE Musmun, brought from 25⁴ Farleian Library, 
and lodged there, and reading, though abjected to, part thereof, 
viz. the "prologue and title of the firſt part of the ſaid boo 
and likewiſe the fourth part of the faid book, folio 823 
and alfo on reading a licence, dated the thirteenth of 2 X 
in the twentieth” year of Edward the Third, to Richard "thee 
and his wife, to enable them to grant the abbey of J/aterbeach 
to the abbeſs and minoreffes of Denny ; a licence to the Copnte/7 
of Pembroke to grant the advowſon of the ſaid abbey of Waterbeach 
to the ſaid abbeſs and rhinorefſes of Detiny of the ſame toes 
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a leaſe of the parſonage of Waterbeach from the prior and con- 


vent of Saint Giles, c. to Nicholas Willcocks, dated the twentieth 


of May, in the twenty-ſixth year of Henry the Eighth ; the 
miniſters accounts of the ſaid reQory, taken in the thirty-firſt 
year of Henry the 4 a grant to Edward Elrington, dated 
the twenty=cighth of October, in the thirty-firſt year of H 
the, Eighth; the miniſters accounts of the manor of Water 
with Denny from Michaelmas, in the thirty-fixth year of Henry 


the Eighth, to Michaelmat, in the thirty-ſeventh year of the ſaid. 


king; a copy of the particular of a leaſe of parcel of the demeſnes 
of to Chriftihber Banks, dated the ſeventeenth of January 
1580 ; the counterpart of a leaſe from the Biſhop of Ely to 
Robert Nelfon,- dated the eleventh of October 1639, of the par- 
ſonage of HYaterbeach ; ſeveral pafſhges out of defendant's 
anſwer ; and hearing the defendant's counſel ; and reading, on 
behalf of the defendants, a copy of a grant from James the Firſt, 
dated the fixth of arch, in the eleventh year of his reign, to 
Joon Yaxley and Edward Aungier, of the capital meſſuage of 

aterbeach aforeſaid ; an indenture, dated the eleventh of May, 
in the fixth year of Charles the Firft, ſigned Ed. Ditchfield 
add others; the ſeveral proofs taken in the cauſe on both ſides; 
and on full debate of the matter 


Tar Cour declared,that the plaintiffs were entitled to a third 
part of the tithes and profits of all the lands in the pleadings in 
this cauſe mentioned, conſiſting of the demeſnes, paſture, an 
arable lands belonging to the manors of Denny and M aterbeac 
now in the occupation of John Henimington and Ed. Maſen, 
their under-tenants or affigns, or any other perſons, and which 
were anciently belonging to the diflolved houſe of nun, called 
Denny Abbey, within the pariſh of Faterbeach, in the county of 
Cambridge, under the faid endowment of the fourteenth of 
December 1660 z and thereupon ordered, adjudged, and decreed, 
that the defendants do ſeverally account with, ſatisfy, and pay to 
the plaintiffs the yalue of the third part of the ſeveral titheable 
matters and things demanded by the bill, which they, or either 
of them, collected or received, or were entitled to collect or 
receive, from the lands above-mentioned, whether the ſame were 
in their or either of their occupation, or in the occupation of any 
other perſon or perſons, and which were anciently belonging to 
the diſſolved houſe of nunt, called Denny Abbey, from the begin- 
ning of the year 1759; the ſaid i to pay to the plain- 
fer their caſty of this ſyit, to be taxed, 
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EAT Tan | | M1icutLlL againſt LAMPARD. 


3. Gro. 3» 
Gloucefterſbire, gth May 1763. 
The vicar of HE plaintiff, as vicar of the pariſh church of Mar in 
Me fofield, in the county of Gloucefter, ſtated, that the arr arg the 
Gloucefter ſhire, is a 2 88 
entitled to tte ear 1756, was lawfully inſtituted into the ſaid vicarage, and 
tithes, except of thereby became lawfully entitled to all vicarial tithes arifing 
-_ 5 wo Au and 2 to ms tithe of milk, ow Fray colts, 
ng -* calves, pigs, pigeons, and underwood, ariſing on Mar Farm, 
Lad, and to a and the lands thereto belonging, in Lind. © 
”"_ 0 —— The defendants admitted, that the plaintiff was vicar of the 
lch cow, and Pariſh 3 and ſaid, that there were ſeveral parcels of land within 
4d. a year for the ſaid vicarage and pariſh, and particularly the parcels men- 
every calf,in leu tioned in their anſwers, which had been immemorially diſcharged 
— * _—y from the payment of 'any tithes whatſoever, or any recompence 
» ng or ſatisfaction for the ſame ; that fourpence yearly, and no more, 
had been immemorially payable to the vicar, at Zafer, for every 
milch cow in the ſaid pariſh, for and in lieu of the tithe of all 
milk (except on the lands ſo diſcharged from the payment of 
tithes) ; and fourpence for every calf calved in the faid pariſh, 
in lieu of all calves calved therein, except as aforeſaid. de. 
fendants further ſtated, that Sir William Codrington being ſeiſed 
of or entitled to the manor of Mar/bfield, and of divers meſſuages, 
lands, and tenements in the ſaid pariſh, particularly of a large 
farm, conſiſting of a dwelling-houſe and nine hundred acres of 
land, divided into ſeveral cloſes, pieces, and parcels of arable, mea- 
dow, and paſture, and having common on the down and down 
thorns, and divers feeding paſturages and appurtenances thereto 
belonging, all lying and being in the ſaid pariſh or the titheable 
places thereof, on the tenth of September 1756 demiſed the ſame 
to the defendants for a term of years ; that they entered thereon, 
viz, on Upper Withy Mead, &&c. 3 that they had on the ſaid lands 
large quantities of titheable matters and things liable to pay vica- 
rial tithes ; but that they had not delivered to the plaintiffs any 
*, tithes in kind of ſuch matters, or made him any fſatisfaftion for 
the ſame, except as mentioned in their ſaid anſwer ; for that the 
manor of Marſhfield, and a great quantity of lands lying within 
it, and particularly the following lands part of Marſhfield Farm, 
namely, the weſtward and ſouthward parts or ſides of the ſaid 
meadow or paſture ground, called the Withy Mead, &c, were 
part of the poſſeſſions of the abbot and convent of Keyne/bam, in 
Somerſerſhire, at the time of the diſſolution thereof; that they 
were then, and had been immemorially, the fee and inheritance 
* of the ſaid abbot and convent; that the ſaid lands contained 
fixty- four acres, two roods, thirty-three perches ; that they were 
at the time of the ſaid diſſolution, and immemorially had been, 


E 


abſolutely acquitted andggliſcharged of and from the payment 
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in kind of all or any tithes. whatſoever, or any modus, recompence, 
or ſatisfaction in lieu thereof; that the ſaid abbey was one of the 
greater abbies ; that it was diſſolved by the ſtatute of 31. Hen. 8. 3 
and that no tithes, or any ſatisfaction in lieu of tithes, had been 
paid or given for or in reſpect of any of the ſaidlands; and they 

, that the plaintiff was not entitled to any tithe in kind 
whatſoever, or any ſatisfaction for any tithe, from or in reſpect 
of any of thoſe lands, They ſaid, that they believed that the 
former occupier of the ſaid farm had paid a compoſition of 
ten pounds a- year, including the ſaid modu/es to the vicar ; that 
the ſame was paid and accepted until the fifth of May 17583 
but that the pep had not thought fit to accept the ſame from 
that time ; that he then gave them notice to deliver their tithes 
of lambs and wool in kind; but that the plaintiff had objected 
to deducting ſixty lambs and ſixty fleeces of wool, according to 
the cuſtom of the pariſh, and therefore no tithe in kind had 
been paid for the ſame. ' They ſet forth the other titheable 
matters and things which they had on the ſaid farm, and the 
values, quantities, and qualities thereof; and inſiſted, that they 
were only liable to pay the aforeſaid compoſition and the modu/ſes 
to the fifth of April 1758 for their titheable lands, and not liable 
Pay any tithe for thoſe lands which they contended were tithe 


The plaintiff replicd ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on the 
twenty-ſecond day of November laſt ; and reading a decree of the 
court of augmentation, between 2 Compton, clerk, vicar of 
Marſpfield, and Jobn Blanchard, dated the eighteenth of May, 
in the thirty-ſeyenth year of Henry the Eighth ; a copy of a grant 
in fee from Quten Elizabeth to 3 Suſſex, of the manor of 
Marſpfield, dated the twenty-firſt of May, in the fourteenth year 
of her reign ; a releaſe, dated the twenty-fifth of March 1730, 
figned by H. Harrington and others; and the proofs taken in 
the cauſe ; the cauſe was ordered to ſtand over to be further 
heard this day z when, upon hearing counſel fully, 


Taz Covkr ordered a trial at Jaw upon the following iffue, 
viz, c Whether the ſeveral lands mentioned in the anſwer, 
« called the W:fward Part and Southward Part of the 
« Withy Mead, containing ten acres, two roods, and thirty 
« perches; two parcels of arable and paſture land, called 
M dad Leaſes, containing thirty-ſix acres, three roods, thirty- 
© one perches; the eaſtward ſide of a parcel of paſture ground, 
called the Nurſery, containing fix acres ; a parcel of meadow 
« or paſture, called Upper Broad Mead, containing fix acres, 
« three roods, and ſeven perches ; the middle or flat part of 
% Broad Mead, containing four acres, one rood, and five perches, 
« were part of the poſſeſſions of the abbot and convent of 
« Keynſbam, in the county of Someyſet, at the time of the diſſo- 
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te Jution of the ſaid abbey ; and whether the ſame were held by 


the ſaid abbot and convent diſcharged of tithes :” the defend. 


ants in equity to be plaintiffs at law, and to be tried by a ſpecial 
jury; and that if, upon the trial, the jury ſhall find that any of 
the ſaid lands in queſtion were not pareel of the poſſeſſions of 
the ſaid abbey,-and that other parts of the ſaid lands were parcel 
of ſuch poſſeſſions, then liberty was given to indorſe the 
foſien accordingly in ſuch manner as the judge ſhould direQ, 
Coſts and furtber directions to be reſerved till after the trial. 


The defendants neglected to proceed to the trial of the iflue ; 
and on the twenty- eighth of November 1763, it was ordered to be 
taken pro confeſſ againſt the defendants, unleſs they proceeded to 
the trial thereof. \ 


This. cauſe came on to be heard on the fifth of December 
1764, when the plaintiff'g counſel informing the court that the 
defendants had not proceeded to a trial of the iſſue, but had 
ſubmitted. to account with the plaintiff for all the tithes of wool, 
lambs, colts, pigs, pigeons, and all other ſmall tithes, except 
milk and calves, which had ariſen from the lands in their 
poſſeſſion in the ſaid pariſh of Marffeld from the fifth of Ari 
1758 (being the time to which ten pounds a- year for all tithes 
whatſoever was paid and compounded for), to the time of the 
plaintiff's filing his bill in this cauſe z and that the plaintiff bad 
agreed that the two moduſes of fourpence a year for every milch 
cow, and fourpence a-year for every calf, as infiſted upon by the 
defendants in their anſwer, ſhould be eſtabliſhed, in lieu of tithes 
in kind for milk and calves; that the defendants had alſo agreed 
to account with and pay fuch wodu/es to the plaintiff from the 
ſaid fifth day of April 1758 to the time of the plaintiff's filing 
his bill; and that each party were to ſtand by their own coſts 
of ſuit to this time; and that all ſubſequent coſts ſhould 


de reſerved. 


Tus Covnr, upon hearing the defendant's counſel conſent to 
the ſaid agreement, ordered the two madiſes of fourpence a- eas 
for every milch cow, and fourpence a year for every calf, in lieu 
of tithes in kind for milk and calves, to be eſtabliſhed ; and 
referred it to the deputy to take an account of what was due from 
the defendants tothe ſaid plaintiff for the ſaid modi;/es reſpectively 
from the fifth of April 1758; and alſo for all the tithes of wool, 
lambs, colts, pigs, pigeons, and all other the ſmall tithes demdnded 
by the bill, except milk and calves, which had arifen from the 
lands in their poſſeſſion reſpectively in the parith of Marfsfield 
from the ſaid fifth day of April 1758; and that the defendants 
do ſatisfy and pay the faid plaintiff what ſhall be reported due 
upon the taking of ſuch accounts: both parties to abide by their 
own coſts of ſuit to this time. The conſideration of ſubſequent 
coſts. to be reſerved till after the report. 
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er, 6th June 1763. 


THE plaintiff, as rector of the pariſh and-pariſh church of The rector or 
Chingford, in the county of Effex; ſtared, that in the year Chingford, in E 
1757 he way lawfvlly preſented to and indudted into the faid d ' cntided'o 
pariſh-z that by virtue thereof he became entitled to all the tithes; wa times ws 
as well great as ſmall, in kind, and to all duties whatſoever the parih is 
ariſing therein, and belonging to the ſaid rectory; that the Kind. | 
defendant had, for ſeveral years, occupied therein ſeveral parcels $. C. 1. Black. 
of ' arable; meadow;' and clover ground, which they had ſown Rep 429 
with wheat, oats; barley, beans and other grain ; that they had 3 
alſo mowed the grafs growing on the ſaid grounds; and made it 

into hay ; that they had mowed the ſaid clover ground twice in 

the year, and had inned the crops thereof; that they had alſo 

fed and depaſtured milch cows, bulls, and ſheep, as well of their 

own as of other perſons; that: they had bred geeſe and ſows; 

that they alſo occupied orchards, gardens, yards, and other 

places, with fruit trees growing thereon; and from which they 

had gathered apples, pears, and other fruits; but that they had, 

for the laſt two years, refuſed to pay the plaintiff any tithes for 

the-ſame., The bill therefore prayed, that they might account 

for the ſaid tithes and dues ſo withheld and ſubſtracted from 

him as. aforeſaid, and that his right to the tithes in kind, both 

great and ſmall, ariſing in the pariſh, might be eſtabliſhed, and 

the defendants compelled to ſet out the ſame in kind for 

the future. | 


The defendants admitted, that the plaintiff was rector of the 
pariſh ; and that they had, for ſeveral years paſt, occupied 
arable; meadow, paſture, and graſs grounds, in the pariſh ; but 
denied that they ought to pay him titlies in kind for the ſame, 
for that the following meduſes had been immemorially paid for the 
ſaid land, and for all other lands in the pariſh : FirsT, Five 
ſhillings-an acre every year for all lands ſowed with wheat. 
SxcoxnDLy, Two ſhillings and ſixpence an acre for all lands 
ſowed with oats or any other grain excepting wheat. TrirpLyY, 
One ſhilling and fourpence an acre for al} graſs lands mowed, 
called Upland or. Foreft Lands. FouktkTaLy, Two ſhillings 
an acre for all-graſs lands mowed, called Meadow. or Paſture 
Lands, in lieu of all tithes of hay, graſs, and paiture., FirFTHLY, 
Fourpence a- year for every orchard, in lieu of all tithes of fruit 
within the pariſh.» SixTHLY, Sixpence yearly. for every cow 
kept and depaſtured upon the Uplands or Foreft z and 
ninepence upon the meadow or paſture lands, in lieu of all tithes 
of cos, cal ves, and milk. SgveNTHLY, Two ſhillings and ſix- 
pence for every farrow of pigs, in lieu of tithe of pigs; and that 
the ſaid moduſes for corn, grain, graſs lands, orchards, and cows, 

were 


LN 
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Jy" were due and payable on Michaelmas Day yearly ; that they had 


Lade. | 


conſtantly, until the year 1757, paid the ſaid maduſes in the ſame 
manner as the other landholders within the ſaid pariſh had paid 
the ſame to the former rectors of the pariſh ; and that they had 
always been received by former rectors in lieu of their reſpective 
tithes z that the plaintiff having inſiſted on having tithes in kind 
for the year 1759, the landholders, to avoid ſuits, and for $ 
fake, ſubmitted to pay them tithes in kind for that year, hoping 
that he would have accepted of the ſaid es for the future, 
but which he had refuſed to. do; that the landholders, in the 
month of May 1761, accordingly ſigned and ſent notices to him 
that they would not ſet out, or ſuffer him or his agents to 
take any tithes in kind of them for that year, or for the future, 
but that they would punctually pay his tithes as ay ſhould 
become due, according to the ancient manner of paying 
in that pariſh, They admitted, that they had, for ſeveral years 
paſt, occupied divers parcels of arable, meadow, paſture, upland, 
and foreſt grounds in the pariſh; and ſet forth the quantity of 
their lands, the qualities, and values of the titheable matters 
and things they had yearly thereon ;z but infiſted upon the pay- 
ment of their tithes according to the ſaid ancient moduſes, and 
tendered the ſame. | 

The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; 
and reading the defendants anſwers z and upon full debate of 
the matter; 

Taz Cova ordered the defendants to account for the value 


of the tithes of the ſeveral titheable matters and things demanded 
by the bill, with coſts (a). f 


Torriane, r 
wy ill againſt + other 


orchard, in licu of the tithes of all 
fruit trees in the pariſh, was over-ruled, 
becauſe it was a weder of one tithe in 
Lieu of another; but that if it had been, 420. 


ein lieu of all orchards,” or © in lieu 
ing in all orchards,” 
it might have been good; and that 

cow 


the meadows, and fir e a 
r the 
eee eee 
alſo e uſe as, under Soo 
aten, agiliment tithes not bei 

2 it is rather tank: but — 
pally becauſe, whether agiſted cattle 
are included or not, the recompence is 
too looſe and uncertain ; for that a par- 
ſon, in lieu of a certain right at common 
law, muſt have a right equally certain 

the preſcription ; and in the preſent 
caſe, if a cow were p 
on the uplands and y on the mea- 
dow, he would not know which medi 
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PRiek againf ELVET; ere Contra. Tar. Tra, 


3 G0. 3. 


Kent, 29th June 1763. 


T bill ſtated, that the plaintiff had been, for ſeveral years The rector and 
paſt, rector and vicar of the pariſh of Zyming and the vicar of "yming, 
hamlets of Sandford and Puddleſworth, in the county of Kent, ot quand and 
and was entitled to all the tithes and Zafter offerings annually >.qgtefworth, in 
ariſing therein; that the defendants, for three years paſt, had. Xr, claims the 
— vg 9d A and had ſowed the ſame = rithes — 
with grain, had planted hops, ſet potatoes, growed hay, fr actes, 
cut wood, and cultivated other things, which they had mowed. 
gathered, cut down, felled, and carried away, without 
2 the tithes thereof, or making the plaintiff any ſatiſ- 
faction for the ſame, ſave for the great tithes of corn and grain 
till Michaelmas 1760 that they had alſo depaſtured on their 
ſaid lands horſes, colts, cows, heifers, yearlings, ſheep, lambs, 
ſows, pigs, and other titheable cattle ; that they had ſeveral 
colts from their mares, much milk from their cows, ſeveral calves, 
inns of wool and lambs from their ſheep, ſeveral pigs from 
ir ſows, honey and wax from their bees, eggs and chickens 
from their poultry, »- pears, peaches, nectarines, quinces, 
plumbs, cherries, other fruit, from their gardens and 
orchards, and other titheable matters and things, the tithes 
whereof ought to have been ſet out and paid to the plaintiff, as 
vicar, as well as Za/ter offcrings z but that, although he had often 
requeſted of them to come to a fair account with him for ſuch 
tithes and dues, and to pay bim the ſame from Michaelmas 1760, 
they had refuſed ſo to do, The bill further ſtated, that he did 
not demand any account or diſcovery of the great tithes to O/d 
Michaelmas 1760 ; and prayed, that the defendants might 
account for the ſmall tithes during the time aforeſaid, and pay 
him the juſt value thereof, | 


and had occupied lands therein; and ſtated, that for three years, e cin af Or. 

ending the tenth of October 1759, they had ſeverally paid ſeveral e 1759 ; 

ſums of money by way of compoſition in full ſatisfaction of all 

the great tithes due from them to the leſſee of the great tithes; 

and that the defendant Kennett had paid his offerings, and ten 

ſhillings for his tithe of hops of one acre ; that the plaintiff had 

received the ſame for the year ending Old Michaelmas 1760 ; 

and that the plaintiff did not then demand anything from them 

for any great tithes due before, but had given them receipts, 

dated the twenty-eighth of Ofober 1760, for their tithes of — 
i ey 
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* 


Paten They ſt forth the particulars of the lands they occupied j and 


erz; further ſtated, that they had been under a compoſition with the 

i Cora, former vicar for the tithes thereof; that the plaintiff had con- 
that they were tinued to take the ſaid compoſition, and had never given them 
under a compo= Notice to determine the ſame, except that he indorſed on his 


Hrion with the receipts,” © Take notice, you are under no agreement with me for your 


— — « vicuriaſ tithes ;” that this indorſement was not made until after 
Jer had ent- the expiration of the year, and therefore was not ſufficient to 
nech the fame, deſtroy the compoſition for the then running year; that neither 
arid had not giv- the like nor any other was ever afterwards given; and that they 
| — Lore therefore conſidered and inſiſted, that the aforeſaid agreement 
tended to k. ter. Was (till ſubſiſting and in full force ; but that if the court ſhould 
mine the ſame, be of à contrary opinion, and think the plaintiff entitled to an 
atcount” of their ſmall tithes, as prayed by the bill} he ought to 
pay the coſts of the ſuit, he having never demanded any account 
of ſuch ſmall tithes before the bringing of his bill, of eden 
intimated his intention of taking ſuch, tithes in kind; but that, 
on the contrary, by encouraging them to expect that he would 
make future agreements for compounding ſuch ſmall tithes, he 
had occaſioned them to take the ſaid tithes themſelves, and 
thereby prevented them from paying the ſmall tithes in kind, 
which, on receiving due notice to that effect, they would readily 
have done. They further ſtated, that the plaintiff, ſince his bill 
had been filed, had given them notice to pay their ſmall tithes 
in kind from Michazelmas then laſt paſt; and that they 
had fince ſet them out accordingly z but that the plaintiff had 
refuſed to accept the ſame, or to carry them away; and they 
ſet out the ſeveral lands, &c. by them occupied, and the quantities 
of the ' ſeveral titheable matters by them had thereon from 
Old Michaelmas Day 1757 to Old Michaelmas Day 1761, and 
what they paid or offered to pay the plaintiff on account 
bereof 


The defendants The defendants filed @ cro/+ bill, ſtating, that the plaintiff, 
file a croſs bil. about Afichae/mas 1756, was inſtituted into the faid reftory z 


that they occupied lands therein in the hamlet of Sandford ; 


that the plaintiff had granted a leaſe of the tithes to Richard 


Marſs, and had empowered him to compound for the great 


tithes; and to receive the ſame of the occupiers of lands there; 
that they had compounded with Richard Marſh for all their 
great tithes for three years, ending 1759, at the following rates, 
viz. that Elvey ſhould pay four ſhillings an acre for wheat, and 


three ſhillings an acre for lent corn ; that Kennett ſhould pay 
ſeven pounds a- year for one of his barns, and two pounds a-yezr 


for the other; that the ſaid compoſitions had been paid to the 
preceding rector; that they had alſo paid the fame to the ſaid 


Richard Marſb z that the rector took the management and 


receipt of the great tithes for the year 1760 into his own hands; 
and that he had received the ſame compoſitions from them for 
the 
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| the year ending at Old Michaelmas 1760, without pretending Paten 


that any thing was due to him for the three years preceding; 1 
and that he had given the plaintiffs ſeveral receipts as follow: , ? Contra, 
« Received, 0K the twenty- eighth 1760 of Chriflopher 
« three pounds, thirteen ſhillings, and threepence, for eig 
« acres of wheat, thirteen acres, three quarters of lent corn, 
« one at four ſhillings and the other at three ſhillings, by me, 
« R. Price. Received, Ofober 1760, of Stephen Kennett, 
« ſeven pounds for corn tithe of his own farm, and two pounds 
« for the corn tithe of Girmige Brook.” He therefore prayed, 
that the ſaid err. made by them as a compoſition for the 

t tithes of e ſaid four years, ending at Michaelmas 1760, 
might be eſtabliſhed, in full ſatisfaction for ſuch great tithes ; 
and that they might be quieted from all further demands on 
account of ſuch great tithes in the ſaid years. 


The rector admitted, that Richard Marſh had collected his The 
tithes for the ſaid years, and had accepted and received ſuch fe 
compoſitions in full ſatisfaction of the great tithes for the ſaid 
three years ; and that he had received of them the like compo- 
ſitions for the year ending at Old Michaelmas 1760 in full for 
their great tithes, and had given them ſuch receipts ; and he ſaid, 
that he had never demanded, or intended to demand, payment 
for the ſaid great tithes a ſecond time, nor did he mean to take 
any advantage of the manner in which his receipts were worded 
but that the charges in his bill for an account of r tithes 
were inſerted therein by miſtake ; that he had cauſed his bill 
to be amended in that reſpect, and had thereby waived his de- 
mand for corn tithes for the years ending at Michaelmas 1760 z 
and he denied that he had ever pretended that they had not paid 
the ſame, He admitted, that Richard Marſh had power to make 
and receive ſuch compoſitions for the great tithes for the ſaid 
three years z that from what they had 2 to him ending 
Michaelmas 1760, he diſcharged them from the ſam-, and 
from all demands on that account, except the tithe of the hay, 
wood, and ſmall tithes that had become due to him during the 
ſaid years. 


A replication was filed in the original cauſe, but not in the croſs The cauſe 
cauſe ; and witneſſes were examined on both ſides in the original 
cauſe ; and upon hearing counſel in both cauſes ; and reading a 
receipt, dated the twentieth of October 1757, and a notice 
indorſed thereon, ſigned R. Price; the proofs taken in the 
original cauſe ; and on full debate; | 


Tus Cover ordered the original bill to be diſmiſſed with coſts The ſmall tithes 
as to Kennett, touching the demand of hops for the year 1759; . 
and the defendants in the original cauſe to account for the tithes 
of all the other titheable matters demanded by the ſaid original 
bill. and alſo for Eaſter offerings, the plaintiff to have his taxed 
Vol. III. F coſts 
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Parce coſts of | this ſuit, except as to the demand of hops above- 
hl mentioned: ſubſequent coſts and further directions to be re- 
l ſer ved till after the report. . 
Tus Con r alfo ordered, that the plaintiffs in the croſs bill 
Hou have their coſts of the ſaid ſuit in the croſs cauſe, 
to taxed, ; 


Tain. Trau, mw HatisTED againf MzrRRyY. 


3. G20. 3. 
| © Buckinghamſhire, 1} July 1763. 

The vicar of HE plaintiff, as vicar of Padbury, in the county of Bucks, 
e Buck. T claimed all the ſmall 2 2. Eafter offerings yearly 
—_ 1333 ariſing therein, and particularly for the feeding and depaſturing 
tithes in kind. dry and barren cattle, milch cows, milk, calves, mares, foals, 
| ſheep, lambs, wool, ſows, pigs, bees, honey, wax, turkies, geeſe, 
hens, ducks, goſlings, chickens, eggs; apples, pears, garden ſtuff, 
and furze cut from the commo and paſture lands, for five 
years, ending in 1755. 


The defendants admitted, that the plaintiff was vicar of 
Padbury, and had been ſo for twenty-eight years laſt paſt ; but 
they denied that he, as ſuch, was entitled to the ſmall tithes, and 
to ZEafter offerings therein, or to any ſatisfaction for the ſame ; 
and inſiſted, that, for time immemorial, they and thoſe whoſe 
eſtate they had in the lands inthe ſaid pariſh, andallother occupiers 
of lands, cottages, and commons therein, except the faid defendants 
for a ſhort time and the occupiers of the impropriate glebe lands, 
had conſtantly paid to the vicar nine ſhillings a- year for every yard 
land, except the glebe land; five ſhillings for every whole cottage; 
and two ſhillings and ſixpence for every half cottage, including 
the yards, orchards, gardens, and appurtenances, as moduſes 
in lieu of all ſmall tithes in the pariſh; that the ſaid moduſe: 
had been immemorially paid at two half-yearly payments, 
at Hocktide and at Martinmas. They alſo infiſted, that four. 
pence halfpenny a-year had been immemorially paid by the head 
of every family in the pariſh, in licu of Zafter offering 
for himſelf and his family. They further ſtated, that they 
occupied ſeveral yard lands in the pariſh, and that in right 
thereof they were entitled to common of paſture ; and inſiſted on 
the aforeſaid meoduſes, 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined on both fides ; and upon hearing 
counſel ; and reading an endowment of the pariſh of Padbury, 
figned by the vicar and the churchwardens of the pariſh, dated 
the eighth of June 1274 ; two terriers of the pariſh, the one 
dated the ſeventh of May 1707, and figned V. White, vicar, 
and G, Medley and another, churchwardens, the other, on 

k | - 
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the twenty-eighth of October 1724, and ſigned by J. Cheſlyn, Harxsrre 
vicar, and Wo c and another, churchwardens bh — Met 
ſigned V. Halſted, dated the twenty - ſixth of May 1730; and tax. 
the proofs in the cauſe; | 


Tux Court ordered the defendants to account for the ſmall 
tithes demanded by the bill, with coſts z and for Zafter offerings 
at twopence for each communicant above ſixteen years of age in 
their Ar. and reſpective families ; the account as to Eaſſer 
erings to be taken without prejudice and without coſts; and 
ubſequent coſts and further directions to be reſerved till after 


the report. 


L 

by STANLEY againſt SHARPE. 9 
8 > Cumberland, 2d July 176% 

f, T* bill ſtated, that the plaintiff's father was in his life-time, The impropria- 
T” and at his death, ſeiſed in fee of all the tithes of hay, wool, 5 of the tithes 


lambs, kine, calves, hens, geeſe, ſwine, and all other tithes what- „ Pedal, 4, 


ſoever, great and ſmall, predial and perſonal, yearly arifing dale, Waſdale, 
within the ſeveral towns, hamlets, and precinfts of Zfbdakr, and MWaſdate 
Mytrdale, Waſdale, and Wafdale Head, in the pariſh of Saint Hes, in the pa 
Bees, in the county of Cumberland; and of all oblations, offer- in 0.1.14, is 


oſe ings, penſions, portions of money, and rents, yeatly payable for entitled to the 
ers any tithes whatſoever within -the ſaid towns, hamlets, and tithes of ſheep 
nts precincts ; that the ſaid tithes and premiſes were heretofore > — on 
ds, reputed to be parcel of the rectory or cell of Saint Bees, in 3 in kind, 
ard Coupland, in the ſaid county, or thereunto belonging, and ſome 3 
ge; time parcel of the poſſeſſions of the diſſolved monaſtery of Chriſtian, vol. 
ing Saint Mary, near the walls of the city of Tor; that the z. page 556. 
uſes fame was veſted in THE crown by the diſſolution of monaſte- 

luſes riesz that the plaintiff's father died on the twenty-third of Jul 

nts, 1751, leaving the plaintiff his only ſon and heir ; that on his 


death, he became ſeiſed in fee of all the ſaid tithes, and particu- 


larly of the tithes in kind of the wool of e/der ſheep, and of the 
ings firſt clipping of young ſheep, commonly called hog 4voo! ; that his 
they anceſtors, and thoſe under whom he claimed, had, from time 
ight to time, been entitled to and received, until his ſaid father's 


death, from all and every the occupiers of lands within the ſevera! 
towns and hamlets aforeſaid, a certain modus of two ſhillings 
in lieu of every tenth lamb which yearly fell therein and 


vera continued alive until the twenty - ninth of une in each year; 

ring that if there were leſs than ten ſuch lambs, then fot one, two, 

bury, three, or four of ſuch lambs, he received one halfpenny for each; 

lated that if there were only five, then he received one ſhilling 

one for the tithe of ſuch five lambs; that if there were ſix, then he 

* received one ſhilling and tenpence; if eight, then one ſhilling 
ate 


and elevenpence z and if nine, then one ſhilling and elevenpence 
F 2 halfpenny 


4 
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STaxtzY? halfpenny for the tithe thereof; that the ſaid modus of two 
e ſhillingsas for the tithe of lambs under ten had been immemorially 
paid yearly to the plaintiff and bis anceſtors, and to thoſe undet | 
whom he claimed, by the occupiers of lands within the towns 
of E/odale and Myterdale, on the Sunday next after Michaelmas 
Day in each year, on the commumion table in the chapel of 
Fſbdale aforeſaid, and by the occupiers of fands within the 
towns and hamlets of Naſdale and MWaſdale Head, on the Saturday 
next before Michaelmas in each year; that the defendants, for 
two years paſt, had been in the occupation of ſeveral lands within 
the ſaid towns and hamlets, and had yearly kept and depaſtured 
thereon great numbers of ſheep, from which they had wool, 
lambs, and hog ſheep ; and that he was entitled to the tithes, 
not only of the wool of elder ſbeep and of the firſt clipping of the 
lambs and hog ſbeep in kind, but to the modus of two ſhillings in 
lieu of every tenth lamb, and to the other medyſes for odd lambs 
alſo ; but that the defendants had ſubtracted their ſaid tithes of 
wool, and had refuſed to come to, any account for the value of 
the tithes thereof, or to pay the ſaid moduſes,or to give any account 
of their lambs, ſo as to enable him to aſcertain what was due 
| from each of the ſaid defendants ; and that the defendant Far: 
claimed the ſaid tithes by virtue of ſome leaſe formerly 
granted to him thereof. The bill further ſtated, that by the cuſtom 
of tithing generally uſed in the neighbourhood the tithe of lambs 
in kind was paid on Saint Peter's Day yearly ; but that the ſaid 
lands being ſituate in a mountainous part of the county, and the 
lambs dropping upon large and very extenſive commons at a 
great diſtance from the defendants habitations, it would be very 
troubleſome and expenſive to the defendants, and occaſion the 
deaths of many of their lambs, to bring them from the ſaid com- 
mons to their houſes in order to be tithed, which the plaintiſt 
ſubmitted they would be obliged to do in caſe they paid the tithe 
of lambs in kind. 'The bill therefore prayed, that the defendants 
might be decreed to account with the plaintiff for the tithe ofall 
the wool they had ſubtracted, and for the meduſes during the time 
; aforeſaid, and make him ſatisfaction for the ſame ; and that his 

right to the ſaid tithes and payments might be cſtablithed. 


The defendant Sharpe and others admitted, that the plaintiff 
was the only ſon and heir of his father, deceaſed ; that his father 
was, at his death, ſeiſed in fee of the ſaid tithes ; that his father 
died at the time mentioned in the bill; that the plaintiff was, 2 
heir at law, entitled to the freehold and inheritance of ſuch 
tithes; that tithe in kind was due for the wool of the elder 

ſheep ; that by a cuſtom for ſeveral years uſed in the ſaid towns 
and hamlets, a certain yearly payment of two ſhillings had been, 
from time immemorial, paid by all the occupiers of lands within 
the {aid rownſhips or hamlets to the perſons entitled thereto on 
the twenty ninth day of June, old ſtyle, in each year, for ever) 
i | ten 
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ten lambs living on the ſaid twenty-ninth of June, in lieu of the 
tithe in kind of all the lambs fallen on ſuch lands in the pre- 
ceding year ; that ſuch other ſums for the number under ten, 
as ſtated in the bill, had been paid in lieu of the tithe in kind of 
all wool ariſing for the firſt year from ſuch lambs, commonly 
called bogs, fed on ſuch lands, until the year 1757 3 but they 
inſiſted, that no tithe in kind, or any other ſatisfaction than as 


aforeſaid, in lieu of the tithes of lambs or the wool of the firſt 


ſhearing, called hog u, the firſt year they were depaſtured in 
any of the faid townſhips, had been taken or paid within the 
memory of man, unleſs in ſome few inſtances very lately through 
ignorance. * 'They admitted, that they had been for two years 
before the filing the bill, and till were, in the occupation of 
ſeveral lands and paſture grounds in the ſaid townſhips ; and 
that they kept thereon ſeveral flocks of ſheep, from which they 
had wool and lambs and ſome hog wool z and they ſaid, that 
they had paid to Vicart, who collected the tithe, all the tithe 
in kind ariſing from the elder ſheep; the ſaid compoſition of two 
ſhillings for every ten lambs ; and, for the fake of peace, a ſmall 
matter for the hog wool for the year 1757; that this was the firſt 
time of .its be been demanded of them; and that the ſaid 
Vicars took the ſame, and was contended therewith, and made 
no further demand for the ſaid tithe; that he afterwards 
inſiſted, that the ſaid yearly payment of two ſhillings for every 
tenth lamb was only in lieu of the tithe of lambs, and not in lieu 
alſo of the tithe of ſuch hog wool ; and that he was entitled to 
the tithe of the ſaid hog wool over and above the ſaid yearly 
payment of two ſhillings for every- ten lambs ; that they had 
refuſed to ſubmit to the ſaid demand, as unreaſonable in itſelf, 
and contrary to the general method of tithing uſed in the ſaid 


townſhips ; and that on the ſaid Vicars refuſing to receive the 


ſame, they had not paid either the ſaid compoſition or tithe 
wool for the year ending on the twenty-ninth of June 1758. 
They ſet forth an account of the number of fleeces of wool 
they had in each year, diſtinguiſhing the elder ſbeeps ꝛuoc from 
the hog vue ; and alſo how many lambs they had in each year; 
and ſaid, that they had kept by them the full tenth part of all 
ſuch elder wool as the tithe thereof ; and that they were 
willing to deliver the ſaid tithe of their e/der uo, and to pay the 
arrears of the ſaid yearly payment of two ſhillings a- year for 
every tenth lamb in each year, in lieu of the tithes of all lambs 
and hog wool : and they that the Court would eſtabliſh 
the payment of two ſhillings as a modus for the tithes of lambs 
only. They further ſaid, that they were willing and ready to 
pay the tenth part cf the ſaid wool ariſing from their elder ſheep 


in kind, and the ſaid ſum or compoſition of two ſhillings afore- 


ſaid ; or in caſe the plaintiff would forego his claim of two 
thillings for the tithe of lambs only, and would receive tithes in 
kind for all ſorts of wool and lambs, they would, to prevent all 
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srerizr diſputes for the future, pay all tithes of wool and lambs arifing 


againſt 


Snanrr. 


from their eſtates without fraud, and in kind, on condition 
that he would pay all the coſts of this ſuit, and ceaſe proceeding 
further therein. hs , 


The defendant J. Vicars ſaid, that the plaintiff's father, in 


the year 1736, executed a leaſe to him and another of the tithes 


of wool and lambs, and of all tithes, oblations, obventions, and 

criptions in lieu of tithes, ariſing within the ſaid diſtricts, 
or twenty-one years; that for all the tithes which he had col. 
lected or received he had accounted, as rector or agent for the 
plaintiff, with the plaintiff's guardian; and he diſclai all 
right to the tithes claimed by the bill. | 


The plaintiff replied to all the anſwers (except to the anſwer 
of the defendant Ficars) ; and the deiendants rejoined ;z and 
witneſſes were examined on both ſides; and upon hearing 
counſel ; and reading ſeveral depoſitions in the cauſe ; and the 
depoſition of the defendant Ficars examined on the behalf of 
the defendants ; and on full debate; | ; 


Tux CovxT ordered the deputy remembrancer to take an ac- 
count of what was due to the plaintiff from the defendants Sharpe 
and others for the value of the tithe of the wool of ſheep and 
lambs fed and depaſtured by them reſpectively on their lands oc. 
cupied within the ſeveral townſhipsor hamlets in the bill mention. 
ed during the time ſo demanded, and that they do pay to the ſaid 
plaintiff the coſts of ſuit, ſo far as related to the ſaid tithes, to be 
taxed ; and that the bill, ſo far as the ſame related to the demand 
of the modus or cuſtomary payment of two ſhillings as and for 
the tithe of every ten lambs fallen on the ſaid lands of the 
defendants, and to the demand of the ſeveral ſums of money in 
the bill mentioned, as and for the tithe of odd lambs under ten, 
to be diſmiſſed with caſts, | 


Tux Cour further ordered and decreed, by conſent as well 
of the defendants as of the plaintiff, that it be alſo referred 
to the deputy remembrancer to take an account of what was due 
to the plaintiff from the defendants for the value of the tithe of 
their lambs fallen on the lands occupied by them within the ſaid 
townſhips and hamlets during the time demanded by the bill, 
but without coſts vn either fide, Subſequent coſts and further 
directions to be reſerved till after the report. 

| PARKER, Chief Baron. 
SMYTHE, Baron. 
ADAMS, Baron. 
'PERROTT, Baron. 
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Joxks againſt FLEET. 75 . Tarn, Trau, 


Hangphire, 4th July 1563. 


98 E bill ſtated, that the plaintiff was, in the year 1723, duly The rear of 
1 . preſented to the rectory and pariſh church of Mottisfont, Mottixfene, with 
with the chapels of Lockerley and Ea Dean, in the county of oy. Joes 
Hants, thereto annexed, and had thereby become entitled to re- z,j 3 * 
ceive all the tithes great and ſmail, and all oblations, obventions, Hangſire, an- 
offerings, and other eccleſiaſtical dues whatſoever arifing in the nexed, claims 
ſaid pariſh and chapelries, or the titheable places thereof ; that ow 
the defendant, for twenty-two. years laſt: paſt, had held and pe: Fan 
enjoyed within the chapelry of Lockerley a farm called Forder's and Beere 
Farm, and another farm called Bever/tock's Farm ; that from Farm. 
Michaelmas 1741 to Michaelmas 175 he rented the tithes of 

Beverftock Farm of the plaintiff at three pounds a- year, and from 

Lady Day 1738 to Lady Day 1758 the tithes of Fordert Farm 

at e pounds, ten ſhillings a-year ; that before Michaei/mas 

1757 he gave him notice that he ſhould hold the tithes of 

Beuenſtock Farm no longer than Michaelmas 1757, and before 

Lady Day 1758 he gave him the like notice as to Forder's Farm ; 

that he let both the ſaid tithes for the year 1758 to F. Cains ; 

and that the defendant accounted with him, and ſatisfied him . 
for the tithes thereof; that from Michaelmas 1758 he became 

entitled to receive from the defendant the tithes in kind ariſin 

on Bever/lock Farm, and from Lady Day 1759 the tithes in kin 

ariſing on Forder's Farm ; that the x Poul, i accordingly ſet 

out the tithes of corn and hay which had ariſen on the ſaid 

farms; and he hoped that he would alſo have ſet out the tithes 

of the wool, lambs, and hops which bad ariſen therein ; but that 

he had ſubſtracted, and refuſed to pay or diſcover the ſame, 

The bill therefore prayed, that the defendant might be de- 

creed to account with the plaintiff for all the tithes of wool, 

lambs, and hops, which had ariſen in and upon the ſaid farm 

from and. after the reſpective times above-mentioned, and 

ſatisfy him for the ſame, 


The defendant ſaid, that it might be true that the plaintiff The defendant 
was, in April 1723, duly preſented to the ſaid rectory and cha- fayr, that he had 
pelries, aud thereby entitled to all the tithes great and ſmall, fr ue. 
and to all oblations, obventions, offerings, and other eccleſiaſtical 4 22 39 5 
dues payable to the rector thereof; and he admitted that he 
had, he twenty-two years paſt, occupied the aforeſaid farms; 
but he ſaid, that he had paid the plaintiff*s tenant, Caint, for all 
tithes on Forder's Farm to Old Lady Day (the fifth of April) 
1759 3 and that therefore no tithes of his lambs could be due to 
him, He alſo ſaid, that his ſheep had been fed on Forder's Farm; that the ſheep 


and having been ſheared little more than a month after LED 
| ſheared rather more than à moth aſter Lady Day 2759 3 
Lady 
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Jung 1759, the full tithe, if any, could not be due for 
r S de after Old Lady Day 1759, to which time he had 
that by the cur. Paid all the tithes, He further ſaid, that no tithes in kind of 
tom of the cha, wool had been paid in the pariſh of Lockerlcy, unleſs the ſheep 
of Locker» had been kept three months before the ſhearing. He alſo ſaid, 
pn wool that having grubbed up an old chalk pit, and planted part of the 
* — — paid, ſame with hops at a very great expence, ſome hops grew thereon, 
hs. and were gathered and manufactured about Michaelmas 1759, 
months but what quantity there was he knew not; that no tithes in 
before ſhearing kind of hops had ever been paid in the pariſh of Lockerley ; 
time 3 that at the time of gathering the ſaid hops, no tithe thereof had 
that the plaintiſr been demanded of his ſervant, nor till ſome time after they had 
(had never de- been manufactured and paid the duty; that then a demand was 
1 made of the tenth pound ; that as ſoon as he was informed of 
23 the ſaid demand, he enquired what was the uſual method of 
been manuijac. paying the tithes of hops 3 and that being told at the beſt hop 
tured and paid plantations that hops did not pay tithes in kind, but that from 
the duty ʒ eight ſhillings to twenty ſhillings an acre were paid in lieu 
thereof, and that the moſt paid at Farnham did not exceed 
twenty ſhillings the acre, he told the plaintiff's tithe- gatherer, 
when he afterwards demanded tithes of his hops ſo manu- 
factured, that if any tithe of hops were due in kind, he ſhould 
have demanded it when the hops were gathered, and that he 
would not manufacture and pay duty for hops, and then pay the 
f. tithe thereof, but that he was ready to pay, in proportion to the 
2 gs quantity of hop ground, as much as was paid any where in the 
| des beſt plantations ; and that to prevent any miſtake, he ordered 
quantity of His ſervant to offer the plaintiff's tithe-gatherer two ſhillings and 
ground on which ſi x pence in lieu of the tithes of the ſaid hops, the ſame bein 
they grew; more than at the rate of twenty ſhillings an acre for his fail 
hop-ground at the time the tender was made; but that on the 
tat yo tithes ſame being offered to him, it was refuſed, He alſo ſaid, that 
are due for all his lambs between Michaetmas 1758 and Lady Day 1759 fell 
_—_ * on Ferder's Farm, and none upon the Common, or on Bowerftect's 
E Farm but that if any had fallen on the Common, the plaintiff 
could have no pretence to the tithe thereof, as the defendant had 
full right to turn out on the Common any number of - ſheep on 


* 


that he had of. 


account of Forder's Farm. He further ſaid, that he had ſeveral. 


lambs fallen on Fo, der's Farm, which were all of conſiderable age 
before Cd Lady Day 1759, and fit to be tithed; and therefore 
tithes of his lambs could not be due to the plaintiff), becauſe tithes 
for the ſame were included in the payment gf rent for all tithes 
to the plaintiff's tenant to Od Lady 1759; and that the 
next year he had paid the tithes of his lambs to the plaintiff. 
He alſo ſaid, that he had ſeveral ſheep upon the Commons in right 
of Ferder's Farm; but that having paid rent for all tithes on 
the ſaid farm to Lady Day 1759, the plaintiff could not be en- 

titled to the full tithe of the wool, | . 
The 


* 
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The plaintiff replied ; the defendant rejoined ; and wit- Jer, 
neſſes were examined on both ſides; and upon hearing coun- againſt 
ſel; and reading the proofs taken in the cauſe ; and upon ful! r. 
debate; 


Tur CouvrT ordered the defendant to account with the The defendant 
plaintiff for the tithe of his lambs, wool, and hops, on Forder”s ordered to ac. 
Farm from Lady Day 1759 to Lady Day 1760, being the time ha e 1 
demanded by the bill, and to pay the plaintitf his coſts of ſuit lambs, woot, and 
to this time. | hops. 

Tax CourT FULL. 


HvuctLL again} Coats. —_ Trau, 
- EO. 
Yorkſhire, 10th November 1763. f 


PHE rector of Great Smeaton, in Y 2 claimed all manner The rectr ef 
of tithes and other eccleſiaſtical dues which had ariſen in Gt Ste. 
the ſaid pariſh in the year 1761, and particularly the tithes of pr hand * 
ten acres of rape ſeed which the defendant had that year cut 3 
down, threſhed, dreſſed, reaped, and carried away, without wool in kind; 
ſetting out the tenth part thereof, or making the plaintiff any the tenth part 
ſatisfaction for the ſame ; the tithes of depaſturing divers barren 3 pr. ce for 
and unprofitable cattle, ſome of which were his own property, 40 — 9 
and others taken in for hire, particularly divers brood and other en in to agiſt; 
mares, for the agiſtment of which he received for each mare and a propor- 
weekly four ſhillings; and alſo the tithes of wool ſheared during ps part af 
the ſaid year: and the bill charged, that the cuſtom of tithing n 
rape ſeed was always to ſet it out upon the ground where the the d:f:ndant's 
ſame was grown, threſhed, and drefled ; and that it was con- barren and un- 
trary to the courſe of huſbandry to remove the ſame from the Profitable cattle 
place where it was reaped until it was threſhed and dreſſed, by _ — — 
reaſon of the great loſs that would artend the ſame. „ eee 


ways to tithe the rape ſeed on the ground where it grew. 


The defenCant admitted, that the plaintiff was rector of the The defendart 
pariſh ; and ſaid, that in the year 1961 he had occupied therein % that his 
certain lands, called the Mill Paſture, the Calf Cloſe, the New _ ETD 
Laid, and the Tue Acres of ground formerly part of and taken 165, an as tg 
from the Cow Paſture ; that the yearly value thereof was fixteen 
ſhillings an acre, taking one acre with another ; that part of the 

ſture land was, in the year 1761, depaſtured by horſes neceſ- 

arily uſed in managing his farm ; that the other part thereof 
was uſed for the purpoſe of fatting or feeding a ſtock of cattle on 
his own account, the tithe of which he had tendered to the 
plaintiff; that the other part of the paſture land was, in the year 
1761, agiſted by milch cows and calves which he had upon his 
ſaid farm as breeding ſtock, the produce of which cows was uſed that the produce 


and confumed in the neceflary maintenance of his family, except of his mich 
ſumed in his family, except ſome butter, which be fold; 
a ſmall 
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Hvent: a ſmall quantity of butter which he ſold ; and he inſiſted, that 
e the plaintiff was not entitled to any tithe for the produce of the 
'. faid cows, ſave twopence halfpenny for each of them for a 

pl bows 4 2 renewal z; that he had tendered to the plaintiff, by laying 
pure — or down a groſs ſum of three guineas, and requeſting him to pay 
the tithes there- himſelf thereout, what was due for all titheable matters in the 
of ; year 1761, fave the tithe of rape ; but that he had refuſed to 
that he bad only accept of the ſaid tender. He further ſaid, that ſeven horſes and 
depaſtured ſeven four calves were all the unprofitable cattle which he had upon 
horſes and four his farm in the year 1761 3 that other part of his paſture land 
po o his had been agiſted by ſeveral brood mares and barren mares 
and had agiſted at four ſhillings and three ſhillings and fixpence a week, 
ſeveral brood the tithes whereof he had alſo tendered ; but that it was refuſed, 
mares at 46. a-. although the ſatisfaction ſo ſeverally tendered as aforeſaid for 
2 tendered tithes ariſing from his paſture lands in the ſaid year amounted to 
to the value of two ſhillings in the pound, and the three guineas ſo ten ſered 
25.in the pound; were ſufficient for the tithe herbage of the paſture ground and 
that the tithe of agiſtment of the mares and foals in the ſaid year. He further 
— — wis ſaid, that in the ſaid year he had kept ſeveral ſheep, which he 
3 ſhore, and had therefrom ſeveral fleeces of wool, the full value 
8 of the tithe of which was twenty ſhillings z and that he had 
that he had fow- long ago paid the plaintiff the tithe thereof. He further ſaid, 
ed nine acres that in the ſaid year he had ſowed nine acres of land with rape 
og nah arch ſeed, and had reaped the ſame in the manner as ſet forth-in the 
bill; and he ſet forth the quantity he had fold, and the value 

of the ſame z and averred, that the tithe thereof was worth about 

two pounds, two ſhillings, and fivepence, and no more. He 

that he knew denied that he knew, or had ever heard, that there was a cuſtom 
nothing of che or method of tithing rape ſeed upon the cloth whilſtin the field 
. where the ſame grew ; and faid, that if ſuch a method of tithing 
were introduced and allowed, it would occaſion more expence to 

the owner than the value of the tenth produce of the crop would 

that the vſual amount to. He further ſaid, that when the rape was cut and 
method was, to laid upon the ridges, and before the ſame was carried to the cloth 
ins in nager to be threſked, he ſent for the plaintiff's tithing-man, and offered | 
carried _ — to him the tenth ridge of the rape, and that the odd numbers 
cloth to be ſhould be divided in proportion between them for the tithe of 
threſhed ; and the ſaid rape ſeed ; that the tithing-man refuſed the ſaid offer; 
that he had of- that he thereupon offered to pay him five ſhillings an acre 
3 for every acre of the ſaid rape, as a ſatisfaction for the tithe 
an Acre ; a thereof, provided, that in caſe he grew any more rape, the 
plaintiff would accept five ſhillings an acre for the tithe thereof; 

that five ſhillings an acre was the uſual price paid in the country 

for the tithe of rape feed, and was as much as it was worth; 

but that the tithing-man had alſo refuſed to accept the ſaid offer; 

or the tenth part that he thereupon offered to let him have a tenth part of the ſaid 
of the ſeed, de- rape ſeed, provided he would allow him a tenth part of the 
8 charges aſter the reaping thereof; but that the plaintiff inſiſted 
— **P" on having a tenth part of the value of the rape ſeed, without 
allowing 
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allowing any charge at all. He further ſaid, that about the Heyer: 
eighth of January laſt he paid to the plaintiff's ſervant for the = 
tithe — in 1761 not taken in kind, and did then tender to the 3 
plaintiff, three guineas ; that the ſaid ſum was more than the 2 
tenth of the value of ſuch rape ſeed, including the charges, lue of the tithe 
and at the ſame time deſired that he would give the change of the feed ; 
thereout, but that he had refuſed to accept the ſame, He that he had ten- 
further ſaid, that he had tendered to the plaintiff three guineas deredthe full va. 
for the tithe herbage or agiſtment in the ſaid year, and deſired lue of the agiſt- 
him to take out of ſuch money what was ſo due for ſuch tithe ; ent tithe, 
and that the ſaid ſum was more than ſufficient to pay for all the 

tithe herbage and agiſtment then due to him ; but that he 

refuſed to accept of the ſame. : 


The plaintiff replied ; the defendant rejoined ; but no witneſſes 
were examined on either ſide; and upon hearing counſel ; 
and on full debate of the matter; 


Taz Cour ordered the bill to be diſmiſſed as to the tithe of The bill difmiſ- 
wool, the ſame appearing to have been paid to the ſaid plaintiff, wg = _ 
but without coſts ; and that the deputy remembrancer take an : 
account of what was due for the tithe of the rape ſeed which the — — 
defendant had in the year 17615 of what was due for the tithe account for the 
agiſtment of all ſuch barren and unprofitable cattle as were agiſted tithes of the rape 
by him for hire or otherwiſe in the ſaid year; and do tax the feed and agiſt- 
plaintiff his coſts of this ſuit, ſo far as it related to the above 


matters. 


The deputy made his report, dated the ſixteenth of July 
17643 and on the twenty- fifth the ſaid report was ratified and 
confirnied, and the defendant ordered to pay two pounds, three 
ſhillings, ſoa reported due for his tithes, with ſubſequent coſts 
to be taxed, vis. the tithe of rape ſeed, one pound, ten ſhillings; 
and for agiſtment tithe, thirteen ſhillings. 


Tak CovkT FULL, 


STIRLING again BuRRoUGH. Hitazy TA 


| 4+ Gro, z. 
Hertferdſhire, 21f8 February 1764. 
THE bill ſtated, that — 2 * et of — 2 af 
Bovingdon, in the pariſh of Heme , in the coun 1 

of Hertford, clerk, deceaſed, did, by will dated the ſixteenth 1 — 
September 1701, give an annuity of ten pounds to be paid on Hempfirad, in 
Michaelmas in every year to the miniſter or curate of a certain Hertfordfbire, is 
chapel of Bovingdon, and thereby charged all his eſtates, mort- titled to an 
gages, and concerns at Shantech, in the ſaid county, with the — IS 
payment of the annuity ; that the teſtator died without altering ; 
or revoking the ſame ; that thereupon Fane his wife, by virtue 
of ſuch will, poſſeſſed herſelf of his real 9 
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that ſhe afterwards intermarried with Robert Crawford ; that he 
being ſeiſed thereof, in order to ſecure the ſaid annuity. did, 
by deed dated the twenty-eighth of October 1737 inrolled in the 


court of chancery, ſubje&t March Mead, ſituate in the pariſh of 


Berkhampftead Saint Mary, otherwiſe: Nerthchurch, containing 
three acres, and a cloſe of arable land, containing four acres, in 
Froxmore, in Hemel Hempſtead, and Grrat Mead,in Bourn End, in 
the pariſh of Berlbampſtead Saint Mary, with the appurtenances, 
to the payment of the ſaid annuity, and conveyed the ſame 
to the defendants F. King and others, their heirs, &c. in truſt to 
pay the ſame ; that Robert Crawford died in the year 1759, 
having made his will, and deviſed his real eſtate, charged with 
the payment of the ſaid annuity, to Sarah his wife ; that ſhe 
had ſince intermarried with the defendant Burrough ; that in 
February 1760 the plaintiff was duly nominated and appointed 
curate of the ſaid chapel of Bovingdon, and thereby become 
entitled to the ſaid annuity from Michaelmas 1759, and had 
accordingly received of the ſaid defendant in October 1760 
the ſame that at Michae/mas 1762 there remained due twenty 
pounds, for the payment of which the plaintiff had often applied 
to the ſaid Burrough, who had refuſed the ſame. The bill therefore 
prayed, that the defendant Burrovghand his wife might be decreed 
to pay the plaintiff the ſaid ſum of twenty pounds ſo due to him 
as aforeſaid ; or that the defendants the truſtees in the ſaid deed 
might be decreed to act in execution of the truſts repoſed in 
them, and raiſe and pay the plaintiff the arrears and growing 
payments of the ſaid annuity as the ſame ſhould become due 
during ſuch time as the plaintiff ſhould continue curate of the 
ſaid chapel. | Fa 


The defendant Burreugb and. his wife admitted the facts as 
ſtated in the bill ; but ſubmitted to the Court, that as the 
plaintiff did not reſide in the hamlet of Bovingden, and had not 
performed the office of curate there, but had neglected the ſame, 
he was not entitled to the ſaid annuity. 


The defendants the truſtees put in the like anſwer, and ſub- 
mitted to the judgment of the court whether the plaintiff was 
entitled to the ſame having not acted in the ſaid truſt. 


The cauſe came on to be heard upon the bill and anſwer ; 
and upon hearing counſel ; and reading an indenture, dated 
the twenty-eighth of CZeober 1737, ſigned by R. Crawford and 
others ; and alſo the anſwer ; | „ | 


Tux CourT ordered, adjudged, and decreed, that the de- 
fendant Buyrough do forthwith pay the ſum of twenty pounds to 
the plaintiff, curate of the ſaid chapel of Bovingdon, for two years 
arrears of the ſaid annuity in the pleadings particularly mentioned, 
due and ending on Michaelmas Day 1762 ; and that the de- 


ſaid 
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faid annuity of ten pounds from the ſaid defendant R. Burrougb, 
as it ſhall become due, and pay over the ſame to the plaintiff 
ſo long as he ſhall continue curate of the ſaid chapel ; each 
party to ſtand and abide by his own coſts of this ſuit. 


Tae Court FULL, 


Rook E, Widow, againf Tol Lrurr. 


Kent, 23d February 1764. 


T HE bill ſtated, that the dean and chapter of the cathedral 
and metropolitical church of Chriſt, in the city of Canter- 
bury, were owners and rectors of the appropriate rectory, and 
alſo patrons of the vicarage of the pariſh of Saint Paul, near 
and without the walls of the ſaid city ; that the tithes of the 
faid pariſh of Saint Paul, divided into two portions, called 
the Tythery of Saint Lawrence (becauſe the ſame, with ſeveral 
tithes in other pariſhes, formerly belonged to the diſſolved 
hoſpital of Saint Lawrence ) did, and for ſeveral years had be- 
longed to the plaintiff; that the plaintiff for twelve years then 
paſt had been ſeiſed in her deme/ſne as 25 fee ſimple, or otherwiſe 
well entitled to, and had been owner of all the tithes, both great 
and ſmall, predial, perſonal, and mixed, and of what nature and 
kind ſoever, yearly ariſing within the ſaid Tithery of Saint 
Lawrence, and during ſuch time was entitled to, and ought to 
have enjoyed and received all and every the tithes aforeſaid 
which had ariſen within the ſaid pariſh and tithery, and to all 
ſum and ſums of money which of common right, or by any 
cuſtoms within the ſame, had been paid, or which were payable 
in lieu thereof; that the inhabitants of any meſſuages, houſes, 
or buildings within the ſaid pariſh and tithery had of right been 
always uſed and accuſtomed to pay yearly to the owners for the 
time being of the ſaid tithery, their farmers or leſſees, the ſum 
of two ſhillings for every twenty ſhillings rent of the ſaid houſes, 
meſſuages, or buildings ; that the defendants bad been ſeverally, 
during the ſaid time, inhabitants of divers meſſuages therein, 
and had alſo held and occupied divers lands, gardens, yards, and 
orchards, and had growing or ariſing from thence hops, onions, 
carrots,turnips, cabbages, beans, peaſe,cherries,raſpberries,plumbs, 
apples, pears, gooſeberries, currants, pigs, poultry,and other tithe- 
able matters, for all or any of which the ſaid defendants, or 
any of them, had not ſet out any tithe in kind, or made the plain - 
tiff any ſatisſaction whatſoever ; that the defendant Airſon, as vi- 
car of the ſaid pariſh, had ſet up a right to the tithes and cuſtom - 
- ary payments now claimed by the plaintiff; and inſiſted, that the 
late vicar thereof had received the ſame ; but the plaintiff in- 
ſiſted, that if he had received them, he had never received them 
in his own right, but merely by the permiſtion of Sir C. Roe, 
10 
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to whom he was chaplain, formerly owner of the ſaid Tithery of 
Saint Lawrence, during his incumbency, as a reward for his 
ſervices 3 that the plaintiff herſelf had occupied ſeveral 
houſes and buildings within the ſaid pariſh during the time that 
J. Lamprey was vicar thereof; and that he had never demanded 
of her any tithes or cuſtomary payments in lieu thereof. The 
bill alſo ſet forth an original terrier made in 1678, entitled, A 
« Terrier invented of all the Tithes and Portion of Tithes within 
« the Pariſh of Saint Paul, belonging to the Rectory thereof, 
« not being any Part of the Manor of Barton, or the Tithes of 
« Saint Lawrence Parſonage ;” that the ſaid terrier (one part 
whereof was in the cuſtody of the dean and chapter, and the 
other part remained with the owners of the ſaid tithery) parti- 
cularly ſet forth the lands in the ſaid pariſh, the tithe of which 
belonged to the rectory, and further declared, that the reſidue 
of the lands within the ſaid pariſh being parcel of and belonging 
to the manor of Barton, the tithes thereof belonged to the Tithery 
of Saint Lawrence, The bill further ſtated, that the houſes, &c. 
occupied by the defendants lay within the manor of Barton, and 
were not named or ſpecified in the ſaid terrier. The bill alſo 
ſtated, that the plaintiff, as owner and proprietor of all the tithes 
and tenths belonging to the diſſolved hoſpital of Saint Lawrence, 
having ſome time ſince exhibited her bill in this court againſt 
the ſaid dean and chapter, T. Lamprey the then vicar, and 
7 Auften, her right to the tithes of the ſaid tithery was eſta- 

liſhed by a decree made in the faid cauſe z and that the aforeſaid 
terrier was mentioned therein. The bill alſo ſtated, that all or 
moſt of the defendants had formerly paid, and other occupiers 
and inhabitants of houſes and lands within the ſaid pariſh and 


' Tithery of Saint L awrence did then pay, great and ſmall tithes, 


and ſuch tithes for houſes as aforeſaid, to the plaintiff; but that 


the defendants did then refuſe to account to the plaintiff for 


the ſame. The bill therefore prayed, that the defendant 
Tollputt and others might be reſpectively decreed to come to a 


fair account with the plaintiff for all ſuch tithes and cuſtomary 
payments as aforeſaid, and might be compelled to pay and anſwer 
ſuch tithes and cuſtomary payments, or the juſt value thereof, to 
the plaintiff, as in each and every of the faid years remained due 


and unſatisfied ; that the plaintiff's right to the ſaid tithes and 


. cuſtomary payments for houſes and buildings within the faid pa- 


Tiſh of Saint Paul and tithes of Saint Lawrence, might be eſta- 


bliſhed by a decree of 'this court ; and that the plaintiff might 


have the benefit of the above-mentioned decree and proceedings, 
The defendant Tolſputt and others faid, that they could not ſet 


forth into how many portions the tithes of the pariſh of Saint 


Paul was divided but believed, that ſome part thereof belonged 


to the dean and chapter of Canterbury, as rectors thereof, and 
that ſome part thereof was called by the name of the Tithery of 


Saint Lawrence, They admitted, that the plaintiff had been, for 
2 ten 
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ten years paſt, entitled in her own right, as owner and proprictor, 
to the ſaid portion of tithes belonging to the Tithery of Saint 
Lawrence ; but whether of all manner of tithes, both great and 
ſmall, predial, perſonal, and mixed, they could not ſet forth ; and 
they denied, that they had ever heard that the plaintiff was 
entitled to any tithe or tenths of the rents of meſſuages or other 
buildings They alſo admitted, that they had occupied houſes 
and lands lying in thoſe parts of the pariſh of Saint Paul 
which were within the county of Kent and the liberty of 
the city of Canterbury ; and they ſet forth all the houſes by 
them inhabited, with the yearly rents thereof, and likewiſe an 
account of all the titheable matters and things which grew, &c. 
on their faid lands during the time in the bill mentioned; 
but they inſiſted, that the plaintiff had not, nor ever had, any 
right to take and receive of them reſpectively the ſaid tithes, 
or any ſatisfaction for the ſame, they of right belonging to the 
vicar of the pariſh of Saint Paul, and to whom all the preceding 
occupiers of the fame premiſes had, for time innnemorial, made 
ſatisfaction for the ſame. 


The defendants the dean and chapter, and the defendant 
Airfon the vicar, ſaid, that they believed the tithes of the pariſh 
of Saint Paul had been for a long time paſt divided into three 
. portions z that one portion thereof belonged to the dean and 
chapter, another to the plaintiff, and the remaining to the 
vicar ; that the portion of tithes to which the plaintiff was 
entitled was the Tithery of Saint Lawrence, becauſe the fame did 
belong formerly to the hoſpital of Saint Lawrence, in the ſaid 
pariſh ; that the dean and chapter, in right of their church, 
were entitled to the rectory of Saint Paul, and the great tithes 
belonging thereto z that the defendant Airſen having been 
inducted into the vicarage of the ſaid pariſh and pariſh church 
of Saint Paul, on the thirty-firſt of January 1761, on the pre- 
ſentation of the ſaid dean and chapter, was thereby entitled to 
all tithes and cuſtomary payments in lieu thereof, of, for, and in 
reſpect of all dwelling houſes, buildings, and gardens in the 


faid pariſh, which did not lie within the limits of the Tithery of 


Saint Lawrence ; that the Tithery of Saint Lawrence extended only 
to the tithes of certain lands pertaining to the manor of Barton, 
otherwiſe Long Port, called Barton Field, Three Cornered Croft, 
Buſby Croft, and Babes Hill, in the ſaid pariſh of Saint Paul, 
as appeared by a certificate returned by certain commiſſioners 
by virtue of a commiffion iſſued under THE GREAT SEAL oF 
ExGLanD, in the ſeventeenth year of Henry the +ighth, autho- 
rizing ſuch commiſſioners to ſeize into the king's hands all the 
poſſeſſions and hereditaments belonging to any hoſpital in the 
county of Kent chargeable with firſt fruits and tenths, according 
to the tenor and effect of an act of parliament paſled in the 
thirty ſeventh year of the ſaid king ; that the dwelling houſes, 
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&c, for and in reſpe& of which the plaintif demanded tithe 
were not part of the lands mentioned in the ſaid certificate and 
returned as within the limits and extent of the 7 thery of Saint 
Lawrence. They admitted, that the plaintiff had formerly inſti- 


tuted a ſuit in this court, as in the biil is mentioned, for the tithe 
ol ſome field land ; but inſiſted, that it did not any ways concern 


the tithes of dwelling houſes, buildings, or gardens in the faid 
riſh ; neither was the ſame ever in queſtion in the ſaid ſui, 


| They faid, that the terrier mentioned in the bill did not in the 


leaſt prejudice or effect the defendant Airfer's title to the tithes 

of dwelling houſes, &c. in the ſaid pariſh, the ſame not being in 

queſtion at the time the ſai# terrier was made z and he ſub- 

mitted how far the ſame was concluſive ; but inſiſted, that in 

caſe the fame ſhould be ſo confidered, it could be only conclu- 

ſive between the plaintiff, as owner of the ſaid tithery, and the 

dean and chapter, as rectors of the pariſh. They further ſaid, 
that they knew not that the dwelling houſes, &c. in the occu- 
pation of the other defendants, for which the plaintiff demanded 
tithes, were within the manor of pres but infiſted;- that if 
they were holden of the ſaid manor, they were not within 
the Tithery of. Saint Lawrence ; and that they had been informed, 
that all tithes and cuſtomary payments in lieu thereof, for or in 
reſpect of all dwelling bouſes, &c. not within the Tithery of 
Saint Lawrence, lad been conſtantly paid to the vicars of the 
faid pariſh. 7 | 


The defendant Tollputt and others by their further anſwer 
ſpoke as to the portions of tithes as above mentioned; and ſaid, 
that they had always conſidered the tithes concerning the houſes, 
&c. to be vicarial tithes, and had refuſed to pay the ſame to the 
plaintiff. They alſo admitted, that the dean and chapter were 
owners, as rectors of the appropriated rectory of the pariſh of 
Saint Paul and patrons of the vicarage ; and ſaid, that they 
believed that there was an ancient cuſtom immemorially uſ 
and obſerved within the pariſh, or ſome part thereof, for te 
payment of two ſhillings in the pound, according to the reſpecti 
rents of the houſes, &c. in lieu of tithe and all other cuſtomary 
payments for the ſame ; but denied. that they had ever paid or 
accounted to the plaintiff for the tithes of the houſes, &c. they 
—— the ſaid pariſh, becauſe the ſame did not lie within 
the ſaid tithery, | 

The defendant T; and ſome others ſaid, that they had, 
for many years, paid O. Evans, formerly vicar of Saint Paul's, 
tithes, and cuſtomary payments in lieu thereof, for houſes, 
&c. dy them occupied ; and that he had received the ſame in 
8 and not as a gratuity from Sir G. Roate, as ſtated 
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All the defendants ſaid, that they had conftantly paid the 

in the pound, according 
to the reſpective rents of the houſes, buildings, and gardens, 

The defendant Tapir and others admitted, that they had 

id ſmall tithes, and particularly the tithe of h rin. boy 

en 


s within the ſaid tihery and pariſh z and that they 
paid the ſame to the plaintiff, They ſaid, that they vould not 


ſet forth whether the meſſuages, &c. were ſituate and lying 


within the manor of Barton, they being ſtrangers to the boun- 
daries thereof; but that no quit rent had ever been demanded 
of them as due to the lord of the manor z and that they believed, 
they did not lie within the faid tithery : but the defendant 
Jelen admitted, that they had paid quit rents to the lord of the 
manor of Barton for their houſes, &c, and alſo tithes for the 


| fame to the vicar of Saint Paut, and to no other perſon. 


The other defendants ſpoke to the ſame purport, as alſo to the 
ſtomary ga of two ſhillings in the pound z and ſaid, tbat 
e 


cu | 
had n id to the plaintiff any or ſmall tithes, or 
. for their houſes, be. " 


The dean and chapter admitted, that they were owners, as 
rectors, of the 2 iated reQory of the faid pariſh, and alſo 
15 48 vicarage z and inſiſted on the diviſion of the 

id tithes into three parts; that the third and laſt portion was 
anciently and of right the property of the vicar of the ſaid pa- 
riſh ; and that the faid vicarage or the vicar thereof was anciently 
endowed the ſaid third portion of-tithes. They ſaid, that 
they had ſearched, but could not find the original donation or 
endowment of the ſaid vicarage z but believed, thatſuch portion 
of tithes, as likewiſe the portion belonging to the plaintiff, were 
originally derived and taken out of th fectory of the ſaid 
ſh ; and that the vicar's ſaid ion was not taken out of 


ee of the poor of the hoſpital of Saint Lawrence ; 
they infiſted, that it did not appear by the terrier that the 
tithes or - cuſtomary payments for houſes, &c. were part of 
the Tithery of Saint Lawrence, the ſame extending only to the 
tithes of lands lying within or being part of the ſaid tithery ; and 
that all the tithes which conſtituted the ſaid portion belonging 
to them, and the ſeveral places from whence they aroſe} were 


particularly ſet forth in the ſaid terrier: and they ſpoke of O. 


£vans, the former vicar, ee tae ſaid tithes in his own 
3 


right, and not as a gratuity; and alſo as to the payment of 


two ſhillings in the pound in the ſaid pariſh, and not in the 
ſaid tithery, for and in lieu of tithes and all other cuſtomary pay- 


ments for the ſame, to the vicar. They admitted, that they had 


in their cuſtody the aforeſaid terrier. 
Vor. II. — G The 


thes of Sain? Lawrence, the ſaid tithery being ſet apart for 
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©  The/plaitiffreplied:; the defendants rejoined ; and witneſlts 


in the Tithery of . Saint Lawrence ; a" grant, dated the thirteenth 


the anſwer made and returned by virtue of a' commiſſion iſſued 


bat 3 „ „ 


e rence, in the pariſh of Saint Pau, is entitled to a cuſtomur 
* Launual payment of two ſhillings for every twenty ſhillings rent 
„ by the year for the houſes, meſſuages, and buildings in the 
* faid pariſh of Saint Pau, in the occupation he defendant 
* . Toſputt and others, or any and which of t 't 

dy a ſpecial jury ; the judge to indorſe on the poſiea any ſpecia 


. Fuſt evidence for the defendants che dean and chapter and ide 


— if a. „ 43472 
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were examined on both ſides; and upon hearing counſcl; 
and reading an inſtrument, dated 1678, purporting to be a terrier 
indented of all the tithes and portion of the tithes within the 
pariſh of Saint Pail, near tlie city of Canferbury,'belonging to 
the reftery of the faid pariſh, not being part of the manor of 
Barton, or the tithes of Saint Lawrince Parſonage 5 the exem- 
pliſication of an inquiſition, dated the twenty-fecond of June, 
in the ſeventeenth year of Quern Elizabeth,relating to the tenths 


of 155 „in the ſeventeenth year of James the Firft, to J. Bari 
anc — of the ſaid Hoſpital of Saint" Lawrence, in the pariſh 
of Saint Paul, wich all the tithes thereto belonging; the'proos 
for the. plaintiff ; and hearing the defendant's counſel 3 and 
reading on their behalf a copy of the'tertificare mentioned'in 


under THE GREAT SEAL OF mg dated t ene ol 
February, in the thirty-ſeventh'yepr Hinge Cog hth ; and 
ſeveral other proofs for abe defendants ; | on full de- 


* 


lg Tux CouxT ordered a tial at law upon the following iſe, 
«© Whether the plaintiff, as owner of the Tithery of Saint Lau- 


— 


?” to he tried 
matter ; the defendants to admit the plaintiff entitled to the 
tithes belongithgſto the late diſſolved hoſpſtal of Sint Lawwrenc, 
commonly called ch Tithery of Saint Lawrence ; the plaigtiff to 
admit the defendant: 7. 4ir/on, clerk, to be vicar, and the dean 
and chapter to be of the appropriated rectory | 

Paul and patrons of the vicarage 4 all de 15 
writi be produced; and the conſideration: of co . 
ther direftions to be reſerved-till after the trial ſhall be had. 

A trial was accordingly had, and à verdift was given on 


Taz Cover therefore, on the fifth of December 176 
ordered the bill to be diſmiſſed with coſts both at law and it 


| Root 
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Rooxx, Widow, againſt HAmoNno. Hans Trax 
Kent, 24th February 1764. . 0 


erh bin ſtated, that the plaintiff, for twelve years paſt, The lands lying 


1 chad been ſeiſed and poſſeſſed of, in fee ſimple, a portion 22 8 
of the tithes of all titheable matters and things ariſing within prim of Sr. 


aà certain tithing in the pariſh of Saint Pan/, near and without Pai, n-ar the 


the walls of the city of Canterbury, called by the name of city o Canterbu- 


the Tuthery of Saint Lawrence, formerly part of the poſſeſſions of, 7 are not with- 
and belonging to the diſſolved hoſpital of Saint Lawrence, in the 32323 e - 


ald patiſh 4 that the defendants, for the ſame time, had held 
and occupied in the ſaid pariſh, within the plaintiff's tithery, 
arable, meadow, paſture, and wood land, and had raiſed: and 


received from the ſaid lands corn, grain, wood, hay, 1 
o Kept 


ſainfoin, trefoil, clover, and other ſeeds z that they had alſo 
thereon colts, calves, lambs, pigs, eggs, chickens, ducks, turkies, 
and other; poultry, honey, wax, onions, carrots, turnips, parſnips, 
and other ra6ts, beans, peaſe, apples,pears, cherries, gooſeberries, 
currants, and other fruit, herbs, and garden ſtuff; that they had 
alſo fed. and depaſtured upon the faid lands, and taken in by way 
of agiſtment, great quantities of horſes, mares, colts, cows, calves, 
ſteers, runts, Pullocks, and other barren and unprofitable cattle; . 
and that they alſo had had great quantities of wool, and divers 
other titheable matters and Fi „ for all or any of which the 


defendants had never ſet out the tithe, or made the plaintiff 
any ſatisfaQtion. The bill further ſtated, that the ſeveral parcels 


of land ſoWecupied by them lay in the pariſh of Saint Paul, 
within he Tithery of Saint Lawrence ; that no part thereof was 
tithe free; that the ſaid tithery appeared, by an apcient 
terrier in 1678, to be in the ſaid pariſh ; that the tithes of 
the reſidue of the lands in the ſaid pariſh which were parcels 


of and belonging to the manor of Barton, belonged to the 
| f Saint * ; 


that the lands occupied by the 
ts were not any part of the lands mentioned in the ſaid 
rrier ; and that therefore they belonged to the manor of 


Barton, and the tithe thereof belonged to the owner of the 


Tithery of Saint Laurence; that the defendant Hamam the elder 


had been, for ſome years paſt, tenant of the ſaid tithery; and 


that during the time he occupied the ſame, 'he had taken the 
tithe in kind, or received ſome ſatisfaction in lieu of the tithes 
of the lands now occupied by him and his ſon; but that not- 


withſtanding which they had refuſed to account with the plaintiff 


for any the titheable matters and things aforeſaid, or to make her 
' fatisfaftion for the ſame. The bill therefore prayed, that 


0 any 
the defendants might be decreed to account for and pay to the 


plaintiff the value of the tithes of the ſaid titheable matters and 
things during the ſaid time, Michae/mas 1760; and that the 


plaintiff's right to the tithes of the ſaid lands in the reſpective 


G 2 occupations 
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* Rooxx occupations of the ſaid defendants; as lying within the ſaid 
* plaintiff's tithery, might be eſtabliſhed, 


The defendants admitted, that the plaintiff was entitled to 

the tithe of all corn, grain, and all other titheable matters what- 
ſoever ariſing within the py, Saint a or to ſome 
recompence in lieu thereof. 


. Thegdefendant Hamond the elder Fara that about the year 
1733 he purchaſed ſeveral parcels of land Jying in the pariſh of 
Sal Paul ; that he occupied the ſame till 7 1754; and that 

_ fince. that time the defendant his ſon had been in poſſeſſion 
_ thereof, 

The faid defendant inſiſted, that chin the ſaid 9 any 
part thereof did lie within the plaintiffs Tithery &. Saint Law- 
rence, or the titheable places thereof; and that they were tithe 

' free, and abſolutely diſcharged from the payments of any tithes 
| whatſoever : and he ſet forth what titheable matters he had 
had: and the father admitted, that he 1 e the aid 
|  tithery of the plaintiff for ſome time, | 


I ̃be plaintiff replied ; the defendants rejoined and witneſſes 
were examined on both ſides; and upon hearing counſel; 
and the defendant's counſel objecting, that the dean and chapter 
of Canterbury, as owners and rectory of the appropriated reCtory, 
and J. Air bn, clerk. 28 vicar of the pariſh of Saint Paul, were 
not parties to this ſuit, the plaintiff claiming only a portion of 
tithes within the ſaid pariſh ; and the plaintiff's counſel waiving 
that part of the prayer of the bill with regard to the eſtabliſh 
ment of the plaintiff's, right to the ſaid portion of tithes within 
the pariſh ;.the Court over-ruled the objeCtion 3 1 on full 
debate of the matter; 


- * Tm Cova r ordered a trial at law upon the following ive, 
Whether the lands particularly mentioncd and fer forth in the 
| <« pleadings of this cauſe. in the occupation of the defendants, 
« lie within the Tithery of Saint Lawrence, i in the pariſh of Saint 
Pauli without the walls of the city of Canterbury, in 1 county 

« of Ken f to be tried by a ſpecial jur. 


The cauſe now came on, on the twenty-ſixth of Noventr 
1764, upon the equity reſerved ; When the defendant's counſe 
informing the Court, that the iſſue directed by the ſaid decree 
came on to trial, and that a verdict was given by the jury, on ful 
evidence, in favour of the defendants, 


Tux Cour ordered the bill to be difſmiſſed with cos bot 
at law and in this court. 


* 
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TouTHilL againſt Dar. | | | Hit AY Tau 
| 4. Gro, 3. 
Somerſetſhire, 24th February 1764. 


THE bill ſtated, that the plaintiff, in the year 1734, was duly The vicar. of 

inſtituted and inducted into the vicarage of the pariſh and * Bybop, 
pariſh church of Compton Biſhop, in the county of Semerſet; and 4 im — 
that he thereby, or by immemorial cuſtom or pre eription, = 4s in lieu of 
became and was Entitled to the following tithes and cuſtomary the ti bes of 
payments, wiz, to tithes in kind of all wool, and apples gathered milk, calves, 
from gardens or, orchards in the pariſh ; to two ſhillings for jag B. 


every milch cow, and to one ſhilling and ſixpence for every . 


milch heifer, in lieu of tithe milk, under the mination of graſs, 2 


cow white ; to fix ſhilliffgs and eightpence for every calf fallen offering, 
within the pariſh. NO 1 ten . ſhillings and ſixpence av 1 
for every lamb yeancd from ſix to ten; to the tithe in kind of uind. 

pigs farrowed, viz. one where there are from ſix to ten 

to twopencs for every colt fallen therein; to ſixpence for every 

acre of grazing ground in the pariſh fed or depaſtured with dry, 
barren, or unprofitable cattle z to fourpence for every acre of 

after · graſs ; to twopence yearly for every inhabitant in the ſaid 

pariſh, for him and herſelf, and for each perſon of the family, 


. whether child or ſervant, capable of receiving the holy commu. 


nion ; and to divers other vicarial tithes in the ſaid pariſh ; 
that all the ſaid tithes and cuſtomary dues had, for time im- 
memorial, been paid and payable to the plaintiff's predeceſſors, 
vicars thereof, and ought to have been paid to him as vicar; 
that from 1752 the defendant had occupied and poſſeſſed 
divers farms and lands within the pariſh, conſiſting of meadow, 
paſture, orchard, and other grounds ; that he kept a large 
dairy ; that he bad ſheep, from which he yeaned lambs ; that he 

ſhorn great quantities of wool ; that he had alſo had a 
uae of apples, and divers other titheable matters and things, 
the tithes of all which were due to the plaintiff as vicar ; but 
which he had refuſed to pay. | | 


The defendant admitted, that the plaintiff was vicar of the The defendant 
ariſh, and entitled to tithes in kind for apples and wool z *4mits, that the 
o two ſhillings yearly for every milch cow, and one ſhilling and aps te mee 
Sixpence for every heifer, in lieu of tithe milk ; to fix ſhillings apples and wool 
and e every calf from ſix to ten ; to two ſhillings in kind; and to 
and fixpence for every lamb from fix to ten ; to the tithe in kind themodypsinlicu 
of pigs farrowed from fix to ten ; for every colt fallen, — pew 
rwopence z and to ſixpence for every acre of land fed with dry, and grazing 
barren, or unprofitable cattle ; but he inſiſted, that the ſame was ground; but 
paid by the out-dwellers only from whom the vicar had no cow fays,'hat theyne 
white, and not by pariſhioners from whom he bad cow white, PMs only by 
He alſo infiſted, that the plaintiff was paid by the out-dweller, i 
bur not by the pariſhioner, fourpence yearly for every acre of 

G 3 after» 
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. ar DECREES mH caves. 


W after - graſs in the ſaid pariſh, nothing being due to him by the 

* — for ſuch grazing ground or . raſs. He denied 
Jenies, thar he that the plaintiff was entitled to any oblations in the pariſh, 
is ntivedtoany Or that he had ever demanded any of him; and faid, that he 
Eafter fferings; did. not know what other titheable matters the plaintiff was 
fays, that me entitled to therein. He further ſaid, that the pariſh of Compton 


leſſee of the was reftory impropriate with a vicarage; and that he 
— 2 & 24127 wa. years paſt, 1 from 1752, occupied the parſonage 
Þ and great tithes of the ſaid pariſh, as tenant to the leſſee thereof, 


| from the dean and chapter of Welle ; that the om ee thereof, 
beſides arable land, conſiſted of a dwelling-hou 
and about ſixty acres of paſture ground, whereon he . 
nns forth that he bad kept a dairy ; that for ſeveryl years paſt he had held 
ſeveral © an eſtate at Baur tan, in the ſaid pariſh, where he always refided ; 
that the ſaid eſpe e conſiſted, exclufive of arable, af about 
25 acres of paſture land; bot that he never kept a dairy there, 
the ſame being almoſt wholly uſed by him for his oxen and y 
ſtock ; z that 4. plaintiff had always received of him the tithe 
apples of his r that he had within the ſaid pariſh and 
titheable places therec of f ſeveral ſheep and lambs ; but that he al- 
ways paid for winteringtheewesin other pariſhes where the lambs 
pony fell: and he ſet forth the'quantityof wool, the number 
cows, hei fers, cave, Ares, ha colts ; and ſaid, that he 
had: not had, within id time, any ' unprofitable cattle, 
except heifers rill the came t6 the pail, or 1 il ahey rams 


ee ws ploygh, which were not to be deemed unigrovrable : 


| ter ſerting, forth the pigs, after-grafs, and 4 dues he 
* wok had, he dene it hes — 22 cer app 0b to — 
the vicar, that for payment of any ſtall tithes from the ſai 
neither of them reQtory, nor did the defendant ever apply to him for "ng! 
mw EI tithes 25 the fajd N it having been al 
between 4.44 that neither parey ty was to pay any ſuch — 
io be conf onfidered as diſcha Alten, 'therefr6m, except that about ten 
years ago upon the plaintiff ſaying, that he ought to pay ſoms 
conſideration for the depaſturing 13 5 ſheep upon Mendep Hills 
a and lands (no part of the ſaid rectory), he agreed to pay him five 
2 4 ſhillings a-year in ſatisfaction for all tithe wool, which he 
to accept, 2 had never demanded apy more of him on that ac- 
count; and that the plaintiff. being indebted to 1 ne 
ready and willing to account with him for Fhe e ſage. | 
that he had ever driven any. of his cows, or. heifers, or 
concealed the fame. with intent to.- defraud „ A5 of 
his tithes z or that he had ever refuſed to pay or atisfy him 
what he was juſtly entitled to z or that he had ever ſubſtracted 
the ſame ; and he ſaid, chat he believed that 
due or payable to the AY the © atm ch pr 
or otherwiſe. dit 
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„The plaiptiff replied ; the defendant ane and witneſſes „rene 
were examined on both ſides; and upon hearing counſel on 1 
both fices'z and reading the proofs taken in the cauſe ; . 


Taz :CourT ordered the deputy. remembraneer to take an The defendant 
account, of what was due from the def-ndant to the plaintift for ordered to ac. 
the tithes demanded by the bill ; and the * to > Pay to count, 
GIEDEEIR (O98 0. to be taxed. 


| Srixrixo, D. D. againſt. Kio. $ 146 Earrex TAN 


? Hertfordſbire, 21ſt May 1764. ery 9 

— Rage, that the plaintiff Jobaſon, clerk, had been for The plaintiff 
Tun years inſtituted — indutted to the . _ 
bande —— of Hemel "Hempſtead, in the county of Hertford, gad, win be 
and was thereby, or by means of ſome ancient endowment, uſage, chapelries of H.. 
cuſtom, or iption, become entitled to all the tithes of hay, wingdenand Flan - 
thderwood, lambs, wool, apples, pigs, geeſe, hemp, flax, . deny in Hegſerd- 

clorer ſeed, and other vicarial tithes ariſing therein, and alſo, — GOP 
of common right, to Eaſter offerings from every maſter of a 
family, at the rate of twopence a head for himſelf, his wife, 
and thoſe children and ſervants whb were capable of receiving 
the holy ſacrament z that there were within the ſaid vicarage the 
two chapels of Bovingdonand Handen; that it had been cuſtomary 
for the vicar of Hemel ead to nominate one or more curate 
or curates to the faid chapels (a) ; that he accordingly, by deed rh tne 13th 
dated the thirteenth of F 1960, nominated and appointed *f Fan-, 
the plaintiff to be curate - of the ſaid chapels ; that he — = > 44 
thereby empo! him to have, receive, take, and enjoy, to plain Stirling 
and for his own uſe and benefit, all the ſmall tithes, dues, Zafler to'be chaplain of 
offerings, ſurplice, and other fees; &c, to them — the ſaid chapel, 
that the ſaid Stirling purſuant to ſuch — 9 2 77 
and officiated in the cure of the ſaid *chapgls; and that he entitled to the 
Wereby derne entitled to all the vicarial tithes and perquiſites * 
5 


nga onde yep paid.all tithes due within the faid che- 
the cauſe of Price » to the vicar of Hemel Hempflcad ; 
— court. The bill "Reed * and denied that the curates of 255 
chapel of Bowngdon, the pariſh of 
Sn. Mesh 
ri cept per Ark 7rariing | 
denied, that ba was, to thei — 2 —— 

bn IL a jr tiff refuſed to attend the hearing 85 

that ad been immemo=» cauſe ; and it came on at the defendant's 

a vicarage oſ. Hemel Hempſtead, of 1 before PW Nõνν,]x,, Chief Baron, 


the cha Brown as — KN, Bare, when rns Couar, 
—— 4 . eyes — bearing coun) an) beth ſides; and 
that the 5 en 3 to to riff's nomination to 


pleaſure on * N and on full debate; or- 
and that „ Tad not — law dered the bill- to be n. with 
gur ate there in the nature of an incum- coſts. | 

bent. They further "ſaid, that they had” + | ; 
| G 4 wiling 


9 © DECREES IN rrrur CAUSES | 
srnime arifing. therein 3 that the defendants had held and occupied, 


King. for three years paſt, divers lands and tenements within the ſaid 


chapelries and the titheable places thereof, and had kept thereon 
that tho defend. 4 ſheep which 2 lambs, and — wool * 
. th had 3 hered from the gardens und orchards of 
—1 — eir — is Lo — e which they bad 
matters, the made cyder ; that they had alſo grown thereon ſeveral acres of 
— er which turnips z that they had ſeveral meaſures of ſeed clover,and many 
y had refuted ordgt of underwood, from off their premiſes ; and that, from 

o pay. , - , 
 .,- - "the numbers of which their families confiſted, they in each year 
_ owed two ſhillings and ſixpence and upwards for Eafer offerings ; 
that not only the ſaid tithes, but ſeveral ſums of money in 
lieu thereof, were due, but which they had refuſed to pay. 
The bill therefore prayed, that the defendants might be decreed 
to come to a juſt and fair account with the plaintiff Stirling for 
the tithes and Eafter offerings ſo by them withbeld and ſub- 
ſtracted, and to pay him all ſuch ſum and ſums of money 
as, upon taking the ſaid account, ſhould. be due to him for the 


faid years. | 1 


The defentavt The defendant and others, inhabitants of Bovingdon, 
Feet in admitted, that the plaintiff was vicar of the pariſh ; 
Bevingden; that he had made ſuch deed to Stirling as ſtated in the bill z 
that the chap- that there were within the vicarage the two chapels as aforeſaid z 
hin ſo appoitt- and that the vicar nominated one or more chaplains to perform 
ed by the ves divine ſervice there; but they juſiſted, that it had been cuſtom» 
(0. 204. a year ary for him to-oblige his chaplain to reſide therein z that the 
onconeitiunthat pariſhioners of Bovingden were, in conſideration of his ſo reſiding 
he 4efidcs in the therein, — — to pay to the vicar twenty ſhillings yearly, as 
.. appeared by the archives in the Biſbop of Lincoln's regiury; and 
that the ſame had been conſtantly paid ever ſince the year 1225 

towards the ſupport of atrue chaplain in the chapel of Bovingden ; 

and that as no perſon could properly be ſo denominated unleſs 

he conſtantly lived and reſided there,and the plaintiff Sterling had 


not ſo reſided there, he was not entitled thereto z, and they ſaid, | 


that they were entire ſtrangers to the contents of the deed of the 

that St ling, thirteenth, of February 1760. They admitted, that Stixling bad, 
, \hough be e, at times, "officiated as chaplain of the chapel of Bovingden 3 
= Fey . but averred, that he had neter reſided there as chaplain ; and 
ded as chap- therefore inſiſted, that he was not entitled to receive the ſaid tithes 
lain in the pa- Nc. and that as the plaintiff - Fobn/on had been voluntarily 
rih ; dat te abſent from the Taid benefice for eighty days, and more, 


vcr dent for in the Year: 1 760, the ſaid deed was void. y alſo admitted, 


more than eigh- that they had, for ſome years paſt, occupied ſeveral farms 
ty days in tue in Bevingdon 3, and they ſet forth an account of all the titheable 
year 1760 and matters and things which they had on their faid lands, 
mu —— dogether with the values of the tithes thereof had the fame 
therefore void ; been payable in kind ; but they infiſted, that there bad been, for 

| 3 time 
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time immemorial, ancient cuſtoms, as in their anſwers mentioned, S$+1xr 1567 
for the occupiers of the farms to pay to the vicar of Heme agiinf 
Hempfiead, his curate or chaplain of "Bevingdon, the moduſes Nino. 
therein- mentioned, in lieu of all manner of 4 45 and that there #. 
Faſter offerings ; and that the plaigtif, on th N: | certain = maduſer | 
"Si — 2 Poe. ſaid 9 25 full for the Taid cuſtomary #7 — 
ts due at Michaelmas 1761, for which he gave reccipts and chat ch 
to the defendants ;z and they inſiſted on the ſame as a ſuffigicat ſame had been 
bar to the plaintiff's demands antecedent to that time, * — nohians 


; | 176 x, 
The defendants Gladman and others put in the like anſwers, The defendint 
as inhabitants of Flanden, for their farms and lands, — an- 
* | | ym 


The plaintiffs replied ʒ the defendants rejoined 3 and witneſſes The evidence 
were examined on both ſides; and upon hearing counſel read, | 
for all parties 3 and on reading the deed poll or nomination of _ 
the plaintiff Stirling to be curate or chaplain of the two chapels 
or chapelries of Bowngden and Flanden, dated the thirteenth of 
Februery 1760, and figned by the plaintiff R. Johnſon, vicar of 
the ſaid vicarage and pariſh church of Fi- [iemp/tead ; 

_ and the Bj f Lincoln's licence to Stirling, dated the twenty- 

third of April 1761 ; and on reading the anſwers ; the proofs 

in the cauſe z a receipt ſigned by Frirling, dated the twenty- 
ſeventh of November 1761, to the defendant King for a year's 
tithe, due at Michaelmas 1961 ; another receipt ſigned by HF. 

Taping, dated the ſixteenth of February 1724, 10 the defendant * 
J. Smith, for half- a- year's tithe, due at Chriſimas 1724 3 
and upon full debate of the matter; 


Tus Cour ordered the bill, ſo far as it prayed an account of h bij dim 
he ſmall tithes ariſing on the lands in the occupation of the bed asto the d. 
3 during the year 1960 to - Mithaelmas 1761, mand of tithes 
and alſo ſo far as the ſame demanded the payment of Haſſer _— 234 of 
offerings from the defendants during the ſaid reſpective times, , 37 
to be diſmiſſed with coſts. ; 5 | 17613 


Tun Cova r further ordered the ſaid bill, ſo far as the ſame anq as againſt 
demanded the payment of tithes and Eaſler offerings from Gladman ior 
Gladman, as occupier of Ne arm, in the chapelry of Newbuſe Farm, 
Flanden, to be diſmiſſed, with coſts relating thereto, it appearin 33 
by the ſaid defendant's anſwer, that he had not occupied the ſaid after Aisha, 


farm fince Michaelmas 17061. 1764. 

Taz CovaT further ordered the bill, with regard to the Tye vil diſmiC.. 
demand of tithes of wool and lambs from Gladman to be fd as to wool, 
diſmiſſed with ten ſhillings coſts ; and alſo with regard to lambs, and tube. 
the demand of tithe wood trom all the defendants without colts 3 con 5 fg 1 
but that the ſame be without prejudice to the plaintiff's future 
demands for the ſame. | £74 4 ws 


Tun 


> 
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Sram Tu Cour. further ordered all the defendants to account 


r with. Stirling for, all other titheable matters and things demanded 


King. by the bill, which had ariſen, renewed, or increaſed, on the land; 


» 


ordered. to. s. their Euſfer 
ray Beg ugh cheir famities a 


1761, with coſts, 


zence- a head for every perſon in 
lixteen, from the ſaid Michae/maz 


— 


* 
2 : 
Tarn. Tu, Timmins again Wavcn. 


4. 620. 3. * Woreefterſbire, 19th Fuly 1764. 


_ ——— "HE bill ſtated, that the plaintiffs had been owners 4 occu- 


Bromſgrove,with I piers of lands within the pariſh or chapelry of King's Norton, 
the chapel of in the county of Vorcgfter, for ſeveral years; that they Had reſided 
33 foire, in the ſaid pariſh ; that there had been immemorially paid, on 
annexe1, is on. Lamma Day yearly, or as ſoon after as demanded, to — of 
ly entitled o 1d. Bromſgrove, within the chapelry of King's Norton, the win 

a cow on Lam. mnadigt, in ben of tithes in kind, via. one penny each for all a 


; 2 Day * cut and burned by the owners and occupiers of land in the ſaid 


lands in King's Pariſh or chapelry in their reſpective houſes, in lien of the tithes 
Nerten, in lieu of the wood cut from the tops of timber trees and from hedges ; 


of the tithe milk one penny in lieu for the tithes of garden'ſtuff 3 one penny for 


= on gy every orchard, in lieu of the tithes of fruit ; one penny for e 

= — 8 lieu of the tithe of milk and all other tithes for the feed. 

deja for other ing or depaſturing of ſuch cow; ſixpence for every calf fallen, 

— in lieu of the tithe of calves; twopence for every fleece of wool 
ſhorn within the faid pariſh in each and every year, in lieu of 


* tithe wool 3 threepence for every lamb fallen ; one ſhilling for 


each colt folden ; twopence for every Pig farrowed ; one penny 

for every gooſe hatched; one penny for a ſwarm of bees, in lieu 

of honey and wax; threepence. a-ycar at, Hafer, in lieu of the 

% tithes ot eggs 3 and fourpence for a man, and twopence for his 

wife, at Zafter, far an Eafter offering. The bill thereforeprayed, 

that the ſaid ſeveral mauer might be eſtabliſhed ; the plaintiffs 

offering to pay what was or fh id grow due for fuch ſeveral 

tnadigſet; ap 7" On in the mean time the defendant might de 

reſtrained by the injunctioꝶ t this court rom procceding in the 
eccleſiaſtical court. E en 

The defendant admitted, that the plaintiffs were owners of 

lands in the pariſh and chapelry of King's Norton ; that he, 

was vicar 3 with the ſaid chapelry annexed z that 

tithes in kind had never been paid for wood burntin the houſe, 

garden ſtu uſed in the houſe, milk, calves, ſheep, lambs, geeſe, 

or eggs; but he infifted, that rithes in kind were due for wood 

cut down for fale, and for garden ſtuff and fruit intended for falc. 

He alſo admitted, that there might be a modus of one penny, 

by the name of a ſmoke penny, for wood burnt in the houſe, 

Fey, one 


ively occupied from Michaelmas 176m, and for 


every man ſervunt; and threepence for 


"> 
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ofie penny for all-g:rden ſtuff uſed in the houſe, and one penny a 
cow in lieu of the tithe of mill but he denied that the laſt t 
covered the tithes for the feeding or — . ſuch cow, 
He alſo admitted, that the ſaid three madiſes, and the fix 


for every calf, the twopence for every fleece of wool, the three- 


pence for every lamb, the one ſhilling for every colt, the two- 

for every pig, and the one penny for every gooſe. 
Patched in the ſald pariſh, were payable at Lammas yearly z 
the threepence in lieu of the tithe of eggs were payable at Eaſſer; 
that ſourpence had been paid for every married man, and two- 
pence for his wiſe ; fixpence for every unmarried man; and 
three halfpence for every female unmarried above ſixteen years, at 
Zaſter yearly, for Eafter offerings ; and that ſuch ſeveral ſums of 
money had always been accepted by his predeceſſors vicars there, 
in lieu of the ſeveral ſpecies of tithes and Eaffer off-rings ; 
but he ſaid, that fourpence was payable for every ſon, and not 
threepence, as ſtated in the bill. He further ſaid, that the 


- horſes; or the greater part of them, kept and depaſtured by the. 


plaintiffs, were commonly let out for hire, not merely at times 
only when they had no other employment for them about their 


reſpective farms, but that they were chiefly uſed in drawing coals 


ſor ſale and s for other perſons for hire; and he inſiſted, that 
he had therefore a right to the tithe agiſtment of ſuch horſes. 
He alſo infiſted, that by the cuſtom of the pariſh each maſter of 
a family reſiding in the ſaid pariſh ought to pay him fourpence 
for every ſervant man above ſixteen years of age, aud not three» 
pence as ſtated. in the bill, and threepence for each ſervant girl 
above fixteen, for Baſter offerings. He denied that the plaintiffs 
had offered to account for and pay all the monies due from them 
in reſpect of any moduſes in lieu of tithes, or any monies, 
other than the tenders made by them in the conſiſtory court of 
the Bifbop of Wortefter, which he had refuſed to accept, becauſe 
the fame were leſs than were juſtly due to him, or that 
they had ever offered to account with or pay him any ſums of 
money for an  Kafter offering for any man or maid ſervant. 
He further ſaid, that by an ancient cuſtom there had been paid 
to the vicars ſixpence for every ſwarm of bees, and two ſhillings 
and ſixpence for every pair of ſtones belonging in the ancient 
corn mills in the ſaid pariſh, in lieu of honey, wax, and corn 


mills; twopence for every turkey; ſixpence for every unmarried 


man exerciſing any trade within the ſaid pariſh ; fourpence for 
maid- ſervant above 
ſixteen years of for Eafter offerings. He inſiſted, that he 
was entitled u tithe in kind for he wool of lambs, turnips 
ſowed in fields, ſeed clover, hops, garden ſtuff ſowed and 


ted in fields for ſale, for ducks and pigeons for ſale, and 


for the depaſturing and feeding cows, cattle, and horſes working 
for hire within the faid pariſh and chapelry. He denied that 


never 


he had ever inſiſted on a modus for the tithe of pigeons, as he 


againſt 
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never had heard, fave by the bill, of any modus of one penny for 
a dove · houſę; or that the modus of twopence for every fleece of 
wool had Trays been accepted by the vicar in ſatisfaction of 
the tithe of lambs and wobl of lambs, as ſuch tithes could not 
be conſidered as included in the modus for the wool; or that 
he had ever claimed tithe of turnips which were eaten by 
ſheep ſhorn within the pariſh, but only the tithe of ſuch 
turnips as were eaten off by ſheep that were fatted thereon by 
butchers, and killed by them with their fleeces on, after the 
time of ſhearing, that time being in June, and the feeding of 
theep on tu CR Re cd hee 
of clover ſeed and hops as vicarial tithes. 


The plaintiffs replied ; the defendants rejoined; and wit- 
neſſes were examined on both ſides z and upon hearing counſel, 
and reading the proofg in the cauſe, and on debate of the matter, 


. wiitab iow rpaptetelioning he. 
« Whether it hath been uſual or cuſt „time out ot 
« for the owners and occupiers of lands within the 
« or chapelry of King's Norton, to the vicarage of 

« grove annexed, in the city of Warcefter, to pay to the vicar 
« of the ſaid pariſh on Lammas Day, yearly and every year, 
« or as ſoon after as demanded, a of one penny, and 
« no more, for each boron tyrant ge oc 
« and of all tithes for the feeding and en e cows 
« within the faid pariſh or.chapelry i” 


Tux Covar further ordered the bill to be diſmiſſed, as to 
all other matters, with coſts, 


The iſſue was tried; and it appeared by the pofes that it was 
found « that ir had been ufual and cuſtomary, time out of 
« mind, for the owners and occupiers of lands within the ſaid. 
4 pariſh or chapelry of King's Norton, to the vicarage of Brom/- 
10 annexed, to pay the vicar of the hn on Lammas 
« Day, yearly and every year, or as ſoon as demanded, a 
« modus of ny, and no more, for each cow, for and in 
"= New oF WS of milk, © Hmmm — — 2 

« depaſturing of cows within the faid pariſh or chapelry 

Tax CovaT thereupon: decreed, that the ſaid . be 
eſtabliſhed with coſts, both at law and in this court. 

Ty, | T. Parker. 
S8. 8. SMYTHE. 
n Ricn. Apans. 

Geo, PE R Orr. 
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WA HvuTToxN againſt STEVENS. 8 
e | by oa 
| Bucks, 7th February 1708. | Y 
THE plaintiff Hutton, as rector of Maidſmorton, in the county The rector of 
T of Neal, and the plaintiff Greaver, as his leflee, claimed Mcidmorton, in 


of the defendant the tithe of hay for the year 1761. 97s. 5 


The defendant admitted that Hutton was rector of the pariſh, h &f bay e 
and entitled to all tithes, and particularly to tithe hay growing PW 2 
za the meadows and other titheable places thereof; that in the the Midele Mea. 

| year 1761 be had occupied a farm in the pariſh ; that he had 4 and the 
mowed about fix acres thereof, and that the ſame was made 2*scolledBuck- 
into hay; but he ſaid that Greaves had taken the tithes in kind /** 
of the ſaid fix acres, except only as to fourteen poles and a 
| half thereof, of which thirteen poles and a half lay in Moreton 
| * Meadows, in the faid pariſh, and one pole in Deep Meadow ; 
and that, as he had the fed horfes and cattle by him employed 
| huſbandry on the graſs which grew on the ſaid fourteen 
Nie ns a half, the plaintiffs were not entitled to any tithes 
He further faid, as to the reſt of the land in the 
ſaid meadow, that four poles and a half thereof lay in another 
part of Moreton Meadows called Deep Meadow ; ſix and a half 
poles thereof in Middle Meadow; and two poles and a balf in 
 Buckferd; and inſiſted that no part of ſaid laſt-mentioned lands 
were liable to the payment of any tithes to the plaintiffs, for 
that the lands in Moreton Meadows had always, for time out of 
mind, been diſtributed amongſt the ſeveral proprietors of lands 
in the ſaid meadows about i yearly ; according to a 
od in an ancient book called the '/{eadow-book, which was 
kept by the rector of the pariſh, a copy of which he had; and 
when the lands were ſo diſtributed, every proprietor of 
lands in thoſe meadows had the number of poles he was en- 
titled" to allotted to him for the enſuing year, ſometimes in 
part and at other times in other parts of the ſaid meadows ; 
thatthe ſaid meadows had been immemorially divided into three 
parts, one part, called the Deep Meadow, ining one hun- 
dred and ninety-two poles; another, call iddle Meadow, 
containing one hundred and fixty poles; an other, called 
c>ford, containing fifty-fix poles; that twelve poles in one 
lot, and three poles in another, had been always allotted im 
Detp Meadow to the parſon of the pariſh ; that his leſſee had 
always had half of all the graſs cut and made into hay every 
year from ten. poles lying in part of Deep Meadow, called the 
 Pevor; and alſo from eleven poles more lying in another part 
of Deep \Meadow, called Dretut; and likewiſe from five poles 
more lying in another part of Deep Meodorw, called Efeu; and 
likewiſe from, two poles more lying in another part of Deep 
- Meadow, called Burgeine; and from another pole of land lying 
| in 


P 
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in that part of ſaid meadow called Burgoinez and from two 
poles more in another part of Deep Meadew called Genre; and 
that the parſon or his leſſee had taken the graſs of the ſame 
after the ſame had been cut and cocked; that the parſon of 
the ſaid, pariſh had immemorially taken ſeveral allotments of 
- cocks of hay from the ſaid meadows, as in the [anſwer men- 
tioned; and that the. parſon had immemorially ſuch allot- 
ments in the ſaid meadows, and in ſuch proportions of graſs 
and hay cut and made from and upon Moreton Meadows ; and he 
inſiſted that no part of his ſaid lands in AMireton Meadows: were 
liable to the payment of tithes for the year 19761, except 


the {aid one pole ſo fed by his cattle z-but he / admitted that 


average; that the value of the tithe: of the ſix acres of 


in caſe the ſame had been mowed; the plaintiffs wauld have 
bern entitled to half the graſs or hay ſo cut or made after the 


ſame had been mowed: and cocked as :aforefaid. He further 


ſaid, that the value of the hay ariſiug frame each acre-af | graſs 
cut by him in the faid year in the meadows and titheable 
places thereof, amounted to twenty ſhillings an acre; on gan 
ſs 


made into hay by him in the ſaid year, and which was ta 
kind by the plaintiff Greaves, was one pound, one ſhill 


fnxpence ; and that the faid ſix acxes / ere all- the land 


eld by him in the ſaid year for which any tithes Were due to 
the plaintiffs. He denied that the ſaid fourteen poles/and a half 
were equal to between three and four ſtatute acres of land, 
but believed that they were equal to two ſtatute, acres, and 
that the hay produced upon each of \theſe poles was worth, 
one with another, about five ſhillings. He admitted that the 
fourteen poles and à half lay in Morarom Meadows: and that the 


-refidue of the ſaid ſix aores mowed by him lay in the gpen 


ffielde, and denied that he knew that the eighteen poles ſet out 
for the parſon in the faid meadous were not ſet out for him in 
in lieu of tithes, or that the fame were ſet out as part of his 
glebe ; but ſaid that the glebe conſiſted of eighteen acres 


| which the parſon had in the qpere fields, excluſive of the mea- 


dows. He admitted the allotment of meadow ground as men- 
but denied that he had fed and depaſtured 
he ſaid one e in order to prevent the plaintiff's having 


nuny tithe hay from the ſame. 


und 


in kind. in the three * 


The plaintiffs replied; the defendant rejoined ; and witneſſes 
wertz en eee on both fides ; and. upon hearing, counſel, 
the ſeveral probfs taken in the cauſe in defence 
of the cuſlom ;. The Meadew: Book ; and on both parties. reſpec- 
tively waiving any account of the tithes in queſtion ; the de- 
fendant agteeing to pay, and the plaintiff to accept, the ſum of 
ten ſhillings and ſixpence, in lieu and ſatisfaction of the tixhes 


The 


- 


. his tithes, both great and ſmall, arifing within the townſhip and u the gens. 


mons at 


and the other two parts employed in til 


the tenant had been a year and a half in poſſeſſion, the tithe of 
 the' fallow was poſtponed alſo ; that the defendants had held, fallow part of 
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rue Cover ordered the defendant to pay the plaintiff the 1vr+6x 
aid ſum of ten' ſhillings and ſixpence, together with the coſts ageinf. 


of 'this ſuit to be taxed, _ | STavVENs, 
KnowLER-apainſf BuDD ;'et e Contra. 1 — 
(+ 5. Gio. 3. 


Northampton, 25th April 1765. 


b bill ſtated that the plaintiff was, in the year 1740, inſti- The redor of 


I tuted and inducted infto the rectory of Upper Bodington, in the Bedington,in Ner- 


county of Northampton, and thereby became entitled to all tithes, ire, 


both great and ſmall, within the faid rectory; that the pariſh Claims the ties 
conſiſted of two diſtin@ tithirigs, "called "Upper Bodington and ie, ind d 


Lower Botington ; that theſe were two diſtinct common fields t te com- 


until the twentieth of April 1759, when they were incloſed by mon fields were 


act of parliament; that certain allotments of the ſaid common incloſ.d yy act 


. helds were made by the faid act to the plaintiff in lieu of his * — 
glebe lands, modus for milk, and his rectorial and ſmall tithes; ©'* 22 nt 


that until ſuch. diviſions and allotments were finiſhed, the 17593 


or was to receive and enjoy all the ſaid tithes, in ſuch 


manner as if the ſaid act had not been made; that about April that he Ka, in 


1747, the plaintiff, by agreement in writing with the land- 1747, let the 
- : demiſed, ted, and to farm let all "the of the ſaid 


fields of Lower Bodington (mortuaries, burial, mar- Ants for twenty 


riage, and other ſurplice fees excepted), for twenty-one years one years; the 


Martinmas. 1740, the landholders of the ſaid common 8rcement to be 
void if the in- 


Fields paying the yearly rent of one pound ſeventeen ſhillings, RE 


by two equal payments, for and in conſideration of each yard made; 
land they ſhould hold during the ſaid term; but that in caſe 


the ſaid common fields were incloſed, the ſaid articles were to 


be void; that the defendant . Budd, by indorſement on the 
fad articles, dated the twenty - ſeventh of March 1752, agreed 
thereto, he having entered on three yard lands of ſheep com- 
Day 1751 3 that before the ſaid incloſure the that the aid 
common fields conſiſted of forty- two yard lands and a half, and common fiigt 
ly lying fall mp dg 
z that the 2 ＋ * 
time for perſons to become tenants of farms in Lower Bodington pans theftof 
was on the twenty-fifth of March, old ſtile ; that the tenant, were ahernat 
then entered on every part thereof, except ich was a every , y 
employed in tillage, which belonged to th tenant, on pur. roy 
till he had cut and” carried away all his corn; and that as by low; 


ſuch means the tithe of corn and grain were not payable till wal. 
ent on the 


were divided into three parts, each alt 


- 


occupied, and enjoyed divers farms and ſhezp commons in their farms 4 
. = . Lady Day A 

on the arable when cleared ; that the tenant never pa'd tithes till he had been — lia'f 

in poſſeſſion ; that the deſendanis had occupied lands in + - common field from Lady Day 1758, to 


the twentieth April 1759 ; , 
I Lower 


% _ | | DECREES AN TITHE CAUSES: 


wins "Lower: for one year, viz. from Lady Day 1758, to the 
_— _ twentieth of April 1759 ; that Smallbrook Meadow, having lain 
Bvuvyz fallow in the year 1758, they had in the year 1759 great quap- 
er C. tities of hay from of the ſame; that they had alſo _ cows 
thereon which yielded calves; that they had flocks of ſheep, 
from which they had wool and lambs z that they had ſows, 
Pigs, geeſe, ducks, hens, and other poultry, horſes, mares, 
and A <q and had fed great numbers of dry and unprofitable 
cattle; and that they had refuſed to come to any account with 
eh the plaintiff for their tithes, or to make him any ſatisfaction in 
and that he is lieu thereof, The bill therefore prayedythat the defendants might 
entitled to tithes account with him for the tithes of the fatlows and the fai 
wg tht pe- common fallow meadows, from Lady Day 1758. to the twen- 
tieth of April 1759, and for all other tithes of their ſaid farms, 
from November 1758 to the twentieth of April, and pay him 
- what ſhould be found due on ſuch account, 


The defendants The defendants admitted, that the plaintiff had been rector 
. fay, tht on the of Bodington ever ſince the year 1740, and was entitled to all 
inctoſores being the tithes, both great and ſmall ariſing therein; that the pariſh, 
bett packt. till the act of parliament paſſed for inclofing the common fields, 
fon of their ref. Was divided into Upper Bodington and Lonoer Bodington ; that 

| pedtive portions the ſeveral proprietors and parties intereſted in ſuch incloſure, 
of tue cummen took poſſeſſion of the ſeveral allotments made to them in pur. 
ſuance thereof before Martinmai 17583; that the commiſ- 

foners of the ſaid act, about the twentieth of April 1159, made 
their award for incloſing and dividing the ſaid common fields; 
and that the common fields of Lower Budington, before they were 
incloſed, were divided into three parts, two of which were in 


tillage, and the third in fallow, Pe every year. 
he defendant The defendant. Budd admitted, that he had occupied. three 
Bre ſays, he yard lands in Lower Bodington from Lady Day 17 51 until the time 
quitt«d the ſarm of the incloſure, and alſo another farm, with three yard 
2 ſome years before 1758 ; and he ſaid, that he tad quitted the 
vv field at Candlemas 1958, and the farm at the Lady Day following. 


Tue defendant pan admitted, that he took poſſeMion of 
be farm aforefald when the defendant Budd quitted it; and 
hat he had alfo rented another farm with three yard lands. 


The other defendants ſet forth the farms and lands they 


| WW: ted, that they had entered on every of 
they entered on theiff la sat Lady Day, except that es in 
| — tillage z but they denied that the payment of fallow tithe was 


., poſtponed for a year and a half, as ſtated in the bill, and in- 
boy pai" Aſted, that the uſual courſe of paying tithes in the pariſh was 
 tithesar Marcin. to pay one half yeat'sgithe at Lammas or Martinmas, and the 


— — other balf year on the ſecond of February following ; chat if a 


of Februar; following ; 


» | tenant 


* 
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payment of tithes for each, as well as for fallow hay, were in- ft the rat 


any reccipts had been given, they ought to have been given ory 3759 3 
They further ſaid, that the tithes had always been let from that tithes are 
Candlemas to Candlemas, but that the payment of the ſaid tithes due from g- 
were altered, and that they had been, from the year 1.739, 2 ey 
conſtantly paid at Martinmas and Candlemas following. They t Martinmas 
admitted that the plaintiff took the tithe of lambs in kind in the and Ce? 
year 1744y and ſaid, that it was cuſtomary to take the tithe of that tithes in 
lambs of ſheep depaſtured in the fields in the preteding winter kind wete pay - 
in kind, and only a rate tithe for ſuch as were brought it after 0e fox the win- 
Candlemas;, that perſons occupying lands in the Open Fields 0 4 
paid only a rate tithe of an halfpenny for each lamb yeaned e tithe for 
after Lady Day, and for each ſheep ſhorn the year after their th6ſe brought in 
entry; becauſe the ſheep, at the time of ſhearitig, had been aſter Candler y 
depaſtured in the field only from Lady Day, and that ſuch rate 

tithe was not due to the plaintift, but ought to go in aid of the 

laſt year's payment made by the going off tenant, who paid off 

all tithe, although his ſheep were depaſtured in the field ty 

Lady. Day only, tor that othergiſc the plaintiff would receive a 

fall tithe and à rate tithe alſo. They admitted the agreement tha the agree + 
made by the plaintiff with the landholders in Lower Badington ment ended at 
for twelve years, ending at Martinmos 1758; and, with regard sd 
to tithe hay, they inſiſted, that as there was no tithe hay of the that the fallow 
fallow field or meadow, more than one year out of three, and d pid Uthe 
as the titheable meadow, which was the largeſt and moſt fruitful, — ng 
came not into fallow field till the third year after the plaintiff's * 

demiſe, the renters of the tithes had not their equality of enjoy- 

ment completed till Martinmas 1768, at which time there had 

been exactly four complete rotations, and that therefgre the tithe 
hay of the fallow meadow was to be accounted 5 i egben 
occupier to the going off tenant; for that if the plaimtiſ wert per- 
mitted to have tithes of the fallows from Lady Day 17 58, as 
claimed by the bill, together with the payment ma le at Martinma⸗ 
1758, they would, in tuch caſe, pay for dne year's tithe of the ſaid 


& 
«2+ 


fallow more than they had occupied. They ſet forth an account 


of all the titheable marte-s and things they reſpeRively had on 


their ſaid lands, and the valhes of the tithes thereof; but in- and that | the 


ſiſted that the plaintiff bad been fully paid in reſpect thereof Pim dt had ge. 


Vot. III. H a 


- 
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Knowtzre during his incumbency ; that if any tithe of the fallow field 
' 22% and meadow had been behind and unpaid, it was a deficiency 
4 i Contra, commenced from time immemorial, and not during the plain. 
'  tiff's time; and that they had paid to the plaintiff all the tithes 
8 that were due. | 


Tue defendants The defendants filed their craſ 3 for a ſatisfaction for 

, file a crols hill. their croſs demands on the plaintiff, as infiſted on by their 
anſwers to be overpaid, for ploughing and folding their 

| | ſheep. | 

The rector an. The rector appeared to the ſaid croſs bill, and denied that 

ſwers it. the defendants were entitled to ſuch relief as prayed thercin, 


- The evidence The plaintiffs in both cauſes replied ; the defendants re- 
read, joined; and witneſſes were examined on the part of the plaintiff 
and the defendants in the original cauſe ; and upon hearing 

counſel for all parties, and reading the agreement between the 

plaintiff Knowles, and ſeveral of the landholders in the pariſh 

of Bedington, dated April 17473 an indorfement thereon dated 

the twenty-third of AZarch 1748, ſigned by the defendant Mil. 

liam Sears; another, dated the twenty-ſeventh of March 1752, 

and ſigned by thedefendant Budd; the proofs taken on behalf of 

the plaintiff in the original cauſe; and on debate of the matter; 


Boch bills dl. Tux Cour ordered both the original bill and the crofs bill 
woe without to be diſmiſſed, but without coſts on any ſide. 


Taz CovaT FULL, 


ZAsT ITZ, BROWN ga. ANNESLEY. 


. Gxo. 3. 

, ' Oxfordſhire, 29th April 1765. 
She" ater. of THE bill ſtated, that the plai iff then was, and for eleven 
Bletchington, in years paſt had been rector of Bletchington in the county of 
Oxfordftire, Oxford; that the faid rectory, for all the time whereof the 
— F memory of man was not to the contrary, had been a parſonage 
of the ThreeSouth. preſentative with cure of ſouls ; that certain glebe lands, and 
ic Lie Coppice, all manner of tithes, both great and ſmall, ariſing within the 
Knowles Mead, pariſh and the titheable places thereof, belonged to the rector) 
3 5 2 = or par ſonage; and that all the former rectors had and the plain- 
2 2 ur. tiff oughtto have been paid tithes in kind for corn, grain, hay, 
rer, that part of dry cattle fed and depaſtured or agiſted, calves, lambs, pigs, 
the Greet Mead geeſe, wool, milk, eggs, underwood, furze, turnips, and the 
called Two Mil aftermath or ſecond crop of clover ariſing in the ſaid parith 


e ds, . . 
——— and the titheable places thereof, and particularly on the lands, 


* 
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He oe 


| Mead laid into grounds, and premiſes in the poſſeſſion of the defendants ; 
Dernferd Mead, that the defendants, or ſome of them, had, for ſeveral years 
„ 2 paſt, been owners or tenants of the ſeveral farms, lands, 
+ ard Three hien grounds, and premiſes in the pariſh and titheable places thereof, 5 


Mcqaoth, VIZ» 


OaQ = 2 


» 
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viz. the defendants Arneſley, Young, Buſby, and Walton, of the 
three Southies, Liner Coppice, Knowles Mead, Shein's Cloſe, the 
Warren, then divided into four grounds, Two Mill Meads, 
and part of the Great Mead + the defendants Appletree, Tuck- 
well, and Anneſſey, of part of Great Mead now laid to Durnford 
Mead, Chickeell Meadow, the Ham, a little meadow between 
Chickwell Meadow and the Parſorthge Meadow called Three 
Men's Mowth ; that the defendants, from the twenty-fifth of 
March 1751, had ſeverally fed, depaſtured, and agiſted, barren 
and unprofitable cattle on the ſaid farms, lands, and premiſes, 
and had calved, yeaned, pigged, and hatched, a number of 
calves, lambs, pigs, and geeſe, and had ariſing thereon, corn, 
grain, hay, wool, milk, eggs, underwood, furze, turnips, and 
aftermath or ſecond crop of clover ; that all the tithes thereof 
were yearly worth forty pounds, 'and ought yearly to have been 
juſtly ſet out and paid, or ſome ſatisfaction made in lieu thereof 
to the plaintiff as rector; but that the defendants had refuſed 
to ſet out, ſatisfy, or pay the ſame, or to make any compoſition 
in lieu thereof: and he ſet forth, that, by a decree'made in this 


court in Eafter Term, in the fifteenth year of Charles the Firſt, 


in a cauſe then depending between the then incumbent of the 

ory or parſonage, and the owners, tenants, and occupiers 
of the ſaid lands and premiſes, and particularly of Shein's Cloſe, 
Chickwell Meadow, the Ham, and the little meadow or Three 
Men's Mowth, adjoining to Chickwell Meadow, and the premiſes 
aforeſaid, tithes in kind for all the ſaid · titheable matters had 
been decreed to the ſaid then incumbent in right of the ſaid rec- 


| tory (a); that by another decree, dated the eighteenth day of 


ry 1761, made in a cauſe wherein the preſent plaintiff 
and J. Bailey his leſſee were plaintiffs, and the defendant An- 
neſley and others were defendants, the ſaid defendants were or- 
dered to ſatisfy to the plaintiff for the value of the tithes ariſing 
in Chickwell Meadow and Three Men's Mowth, during the time 
demanded by the bill from Lady Day 1753 to Lady Day 1756 (6). 
The bill therefore prayed, that the defendants might be 
decreed to come to an account with the plaintiff, and ſatisfy 
and pay him all and every the tithes ſubtracted by them or 
either of them, or the juſt value thereof, and that they might 
be compelled to ſet out, pay, or ſatisfy the plaintiff the full 
value of all the tithes that were then due or that ſhould for 
the future accrue from or upon the faid ſeveral lands fo 
held by them. 


The defendant Annęſiey admitted, that the plaintiff had 
been for twelve years paſt rector of the pariſh, but ſaid, that 
he did not believe that all tithes, both great and ſmall, therein 


(a) Faſter t 15. Car. 1. Pott 1) Sec Brown - Buller, ante, p. 1. 
S ar. 1. Potter 9 * P 
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Brown 


againſt 


ANNESLEY,. 


Brown 
againſt 
Annuity. 
The defendant 
ſays that Knowles 
Mead and Shein's 
Clo/c are parcel of 
a farm called 
Sturfolds, 
that there is a 
mad of eight 
hillings a year, 
Payable at Mi- 
ebacima i, in lieu 
of the tithes 
thercof; that 
Dryc's:, Brid-e 
way, and Mi“ 
Feld, are parcel 
of the Vavren ; 
that a mdus of 
five ſhill nge a 
year is payahle 
for Dry Cloſe and 
A, idgeway, and 
three ſhillings 
and ſoorpence a 
year for Mill. 
Fd; that there 
is a mods of 
thir ecn ſhillings 
and fourpence a 
year for the Tc 
/ Mill Meads, and 
— that the Three 
Sourbie:s, Lince 
Ceppice, the two 
parts ot the Gre at 
Mead, Chickweli 
Meadow, the 
Ham, and Three 
Men's Mowth, 
are tithe free j 


— G—— * 
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arifing, had at all times belonged to the faid rectory, or, 2 
ticularly, that the plaintiff, as rector thereof, was entitled to 
tithe in kind of all or any the particular titheable matters in 
the bill mentioned, which had ariſen from the farms and lands 
called Knowles Mead Shein's Cloſe, the Warren, and the Mill 
Meads, He admitted, that he had been occupier of the coppice 
ground called the Lince, andi of part of the lands called Southier, 


a planted with underwood ; and he ſet forth an account at what 


times the ſaid coppite and underwond had been ſeverally felled 
and cut down during the time he had occupied the ſame. He 
alſo admitted, that he was owner of all the farms and lands 
mentioned in the bill, and ſaid, that he believed that a certain 
ancient invariable yearly ſum of eight ſhillings, had for time 
immemorial been paid by the owners of the lands called Stur- 
Aeli, otherwiſe Stutfolds, or their tenants, at Michaelmas or 
ſoon after, to the rector of ſaid pariſh, in lieu and ſatisfaction of 
all manner of tithes yearly ariſing or renewing on the ſaid 
lands ; and he averred that Knowles Mead and Shein's Cl:/e 
were part of Sutfield, otherwiſe Stutfold's lands. He alſo ſaid, 
that he believed that a modus of five ſhillings had been paid 
yearly for Dry Clſe and Bridge Leaze, and three thillings and 
fourpence for Millfield as aforeſaid ; and averred that Dry , 
Bridgeway, and WY were the ſame lands as were now 
called the Warren, He ſaid, that he alſo believed that another 
immemorial ſum of thirteen ſhill ngs and fourpence yearly, 
had been paid for the. Two Mill gags as aforeſaid. And he 
further ſaid, that all the aforeſaid Warly ſums had been ac- 
cepted as moduſes or ancient yearly payments, in liewor ſatiſ- 
faction of all the tithes ariſing on the above-mentioned lands, 
until the time of the death of the laſt incumbent on the faid 
rectory; that he, being owner thereof, had paid to the plaintif 
for ſeveral years, to $ſichoelmas 1762, the ſaid yearly ſums; 
and that no tithe in. kind, or other ſatisfaction in money, had 
ever been rendered or paid to the rector of the ſaid pariſh for 
any titheable matters ariſing on the refidue of the farm and 
lands called the Three Southies, Lince Coppice, part of Great 
Mead, other part of Great Mead, now laid to.Darnferd Mead, 
Chickweil Meadow, the Ham, and Tyre Mens Mouth, except 
that the plaintiff had been paid the tithes of Chrckwell Meadow 
and Tre Men's Mauth, from Lady Day i753 to Lady Day 
1756, purſuant to a decree of this court. He alſo taid, that 
tlic ſaid refidue of the lands lie near the river Charwell, and 
were all meadow grodud except the Lince and the South ics, 
which were both planted with underwood; that the faid 
meaows were, beyond the memory 0: min, common or lot 
meadows, wherein teveral perſons nad paris or ſhares, and 
par u l the re or of the pariſh z hat during the tine 
the {iid o nmon or ot me dow were i the hands of the lord 
Ol the ma ivr, and ic , ot tics had over been paid for ay 


* 
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of them (except for the three years as aforeſaid): and he in- Brown 
ſiſted, that the rector had very ſufficient recompence for the tithes 1 = 
from the ſaid meadows, and tha: the faid lands were free and 
exempt from the payment of tithes. He admitted the former 
ſuit, but ſaid, that fince he had put in his anſwer thereto he 
had found that Chickwell Meadow and Three Men's Mowth were 
not part of the lands to which ſuch real compoſition extended. 
He alſo admitted, that the faid common or lot meagows were 
incloſed ; had come into the hands of the lord of the manor 
long before the incloſure; and were not apy part of the lands 
incloſed, as mentioned at that time in his former anſwer. He 
alſo admitted, that the ſaid bill, filed by Potter v. Coghill, was 
for a ſubtraction of tithes ariſing on the ſeveral parcels of land 
for which the plaintiff claimed tithes by his preſent bill ; and 
that it was then decreed, that the plaintiff ſhould have poſ- 
ſeſſion of the tithes in kind of all particular lands in queſtion, 
until the defendant ſhould ev:& him by a trial at law but he 
faid that he had afterwards appealed to the lord commiſſioners 
of appeals to have the ſaid decree reverſed ; that thereupon = 
their lordſhips ordered the barons of this honourable court to 
cert fy whether any depoſitions had been read at the hearing of 
the ſaid cauſe, and that if there had not, that then their lord- 
hips did think fit that the petitioner Coghil/ ſhould have poſ- 
on till the party grieved ſhould ſue and a trial be had ; that 
the barons did certity that no proofs had been read at the hear- 
ing of this cauſe ; but that no further proceedings were had upon 
the (aid appeal. The Ihe ſet forth ſeveral receipts for the and offers a 


moduſes aforeſaid, and ered to pay the plaintiff one tenth bent of the 


part of he yearly rent oF Tuch part of the lands in queſtion, if the my med 
plaintiff ſhould be entitled to tithes in kind 8 the other judged tizteable, 


defendants could not give an account thereof, 


} 

| 

; The other defendants admitted that they were tenants to Au- The ſeveral te. 

; nefley, and they put in the like anſwers as to their lands, and ſaid Pants cf the faid 

| d 2 P | a | lands put in the 
that they had never paul tithe in kind, or any modi or compo» like — . 

1 fition for the ſame ; that they were let to them tithGfree, and 

: therefore they were not able to ſet forth any account of their 

1 titheable matters and things, but that in caſe the plaintiff ſhould Ju 

, de entitled to tithes in kind, were willing to make him a reaſon» =» 

t able ſatisfaCtion for the ſame. | 

v 

5 The plaintiff replied; the defend rejoined; and wit- Th, «yidens 

i neſſes were only examined on behalf of the defendants; read, * 

4 and upon hearing counſel for ſeveral days, and reading a 

N receipt ſigned P. Brown, dated the twenty-ninth of March 

F 1763 ; ſeveral of the depofitions taken in the cauſe of 

t Porter v. Ceghill;, the decree made on the hearing, dated the | 

4 ſecond of May 1639; an order of the right honourable the 

* lords commiſlioners for petitions, dated the leventeenth of K 

4 16413 à certificate from the lord chief baron and the reſt of 

17 H 3 che 


* 
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Baus barons of this court to the lords commiſſioners, dated the ſecond 

again of November 1641 ; ſeveral depoſitions. taken in this cauſe ; the 

AO depoſition of V. Annifon, taken in the former cauſe of Brown v. 

Anneſley ; an indenture, dated the twenty-ſecond of April, in 

the twenty-firſt year of James the Fin, ſigned by G. Burkead, 

then rector of Bletchington, Jobs Poor, and others, tenants of 

lands in the ſaid pariſh, whereby a general incloſure was made 

of the waſte lands, open lands, commons, &c. in the faid 

| pariſh, and allotments thereof made to the rector of the ſaid 

The reQor ad. Pariſh and lord of the manor and tenants reſpeCtively ; and the 

mits the meduſes Plaintiff”s counſel admitting that the three aforeſaid meduſes of 

of eight ſhillings, eight ſhillings and fivepence, and three ſhillings and fourpence, 

fiveſhillings,and had been paid in licu of all tithes for the ſeveral lands, &c. in 

N — the anſwer of Anngſſey mentioned, vis. Stutfields, otherwiſe 

had been re. Stwtfalds, Dry Cloſe, Bridge Leaze, and Millfield ; and on full 
ceived, debate thereon had ; 


Ives directed TRE CourT ordered a trial at law on the two following 
to try whether iſſues: | 

Kaus Mag © Finsr, Whether the lands called Knowles Mead and 
and Shein's Cleſe t Shein's Cloſe were any part of the lands heretofore called Stut- 
are part of Stut- « folds, otherwiſe Stutfolds.” 


ids, 4 

” the Dry „ SECONDLY, Whether the ground now called zhe Warren, or 
Cloſe, Bridge e any part thereof, was heretofore known by the names of 
* _ _ « Dry Cloſe, Bridge Leaze, and Millſield.“ 

Ae ang. THE CourT farther ordered, th much of the bill as 
ed by conſent as demanded the payment of tithes in for the ſeveral pieces 
to the tithes of of ground called the Two Mill Meads, and for which lands the 
— hon] >= defondants, by their anſwers; inſiſted on a modus of thirteen 
the el. of {billings and fourpence, payable in lieu of the tithes of all the 
thirteen ſhillings Matters and things ariſing or renewing on the ſaid two pieces 
and fourpence is of ground called the Two i] Meads, be diſmiſſe& by conſent 
*. up. without coſts, 2 0 


" 
The defendants Tas öRr further ordered the defendants to ſeverally and 
ordered to ac.. reſpectively account with the plaintiff before the deputy remem- 
count for the brancer for the tithes of the ſeveral titheable matters and 
—_ 2 things which had ariſen, renewed, or increaſed on th eſe veral 
Lince Coppice, lands in the ſaid pariſh of Bletchington, called the Southies, the 
the two parts of Lince, part of Great Mead, other part of Great Mead now laid 
Great Arad, to Durnford Mead, Gbict well Meadow, the Ham, and Three 
* = Men's Mewth, in the ſeveral occupations of the defendants 
| » a, - . . . . 

*and Three Men'; during the time they the ſaid defendants had been in poſ- 
Meth, with ſeſſion thereof: the defefdants to pay the plaintiff his coſts 
coſts, of ſuit touching the matters for which they are ſeverally to 


account, | 


* 
* 


PyLy 
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DURING THE REIGN OF GEORGE THE THIRD, 
PyLEz again CLARK. 


'» 1 Devonſhire, 2d May 1765. 
T plaintiff, on behalf of himſelf and all other the pariſh- 


ioners, occupiers of land, and inhabitants of the pariſh of 


Raochbear, in the county of Devon, ſtated, that the plaintiff oc- 
cupied a meſſuage, tenement, and lands called Upcott, and. 
ſeveral other lands in the pariſh ; that the defendant Sainthill 
was impropriatrix of the rectory ; that the defendant Clark 
was vicar thereof; that from time immemorial a cuſtom had 
been uſed in the ſaid pariſh that every houſholder within the, 
ſame ſhould pay to the vicar one penny as a modus for the tithe 
of all wood burnt in his houſe and cut down for firing in his 
family, called the hearth penny; one penny as a medus for the 
tithes of his garden, called the garden penny twopence as a 
modus for the Eaſler offerings for every unmarried man, making 
in the whole fourpence; that the ſaid ſum had been imme- 
morially paid by each houſeholder in the pariſh, in lieu of the 
tithes aforeſaid ; that the ſaid ſum was payable by the plaintiff, 
he being an unmarried man, to the defendant Clark as vicar ; 
that all other tithes, in reſpect of the farms he occupied, were 
payable in kind, or ſome compoſition in lieu thereof ; that 
accordingly he had for ſeveral years paſt paid to Clark certain 
compoſition in lieu of ſmall tithes and of the tithes of hay, 
to Lady Day 1762, and if paid into the conſiſtorial court of 


Exeter, in conſequence I a libel exhibited againſt him by 
Clark, the ſaid compoſition to Michaelmas 1762, and had ten- 
dered the faid compoſition due at Lady Day 1763; that he had 
ſet out for the defendant Sainthil/ or her leſſees, the great 
tithes of all the corn and grain which he had in the pariſh 
and that having paid ſuch tithes in kind to the impropriatrix, 
and ſuch compoſitions, including the ſaid modus to the vicar, he 
had duly ſatisfied all his tithes, both great and ſmall, to the 
time of filing his bill; but that the defendant Clark had exhi- 
bired a libel in the court chriſtian againſt him before James 
Carrington, vicar general and principal official of the epiſcopal 
conſiſtorial court of Exeter for non-payment of tithes for thirteen 
years paſt, thereby demariding the tithes of wheat, barley, rye, 
oats, beans, peaſe, hay, clover, graſs, clover ſeed, coppice wood, 
underwood, gardens, milk, — paſture, herbs, fruits, 
flowers, wool, lambs, colts, pigs, er offerings, and flax, 
and claiming them in kind, as having ariſen upon his ſaid farms, 
on a pretence that, as the ſaid compoſition for ſmall tithes and 
hay did not extend to corn and grain, he was entitled to re- 
cover againſt him the tithes thereof; but that as he had ſet 
out and paid the tithes of all his corn and grain for the 
laid years to Sainthill or her leſſees, and as by reaſon of ſuch 

a 14 claim 
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EAST Trau 
5 Gzxo 3. 


The plaintiff, as, 
a landhelder in 
he pariſh of 
Rochbear, in De- 
von ſtire, files his 
bill againſt the 
impropriatrix, 
and the vieary 
ſtating, 


that there is one 
penny a year 
payable in lieu 
of the tithes of 
fire wood ; one 
penny in licu of 
garden ſtuff 
and twopence in 
lieu of Eafter 
offerings ; 

that the tithes of 
all other articles 


the vicar for the 
tithes of hay and 
ſmall tithes, and 
paid the ſame to 
Lady Day 17633 


that he had paid 
all his great 
tithes in kind; 


that the ſaid 
compoſition in- 
cluded the mv- 
duſes ; 

that, notwith- 
Nanding, the vis 
car had libeiled 
him in the ſpi- 
ritual court for 
the great tithes, 
for Eafter offer- 
ings, the tithes 
of flax, and o- 
ther tithes ; and 
that hewas ready 
O þay his tu- 
ture tithes to 
thoſe to whom 


they might le- 
gallygbelong 3 
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Pres claim made by the vicar, he was at a loſs to whom he ought ts 

"an t Pay bis tithes of corn and grain for the future until the rights 

en of the ſaid impropriatrix and of the faid vicar were ſettled, 

and was ready and willing to pay the ſame to ſuch party az 

god prays that ſhould be entitled thereto, xe prayed that the defendants 

im 2.— — might reſpectively ſet forth what ſpecies of tithes they reſpec- 

may be ordered b l within the ſaid 205 and may 1 
* interplead; that they might ef cog together touching the rig 

* er which New reſoetvely et up to” the tithes of Feen barley, 

rye, oats, beans, and peaſe, or any other ſpecies of tithes 

which they reſpectiveſy claimed; that, in caſe it ſhould 

appear that the defendant Clark was entitled to any of the 

tithes which he the plaintiff had paid to or for the ule of 

Sainthill, ſhe might account with Clark for the ſame, and pay 

Oe moduſer efta- the value of ſuch tithes to him; that the (aid cuſtom might 

Wiſhed 1 de eſtabliſhed, and the defendant Crrb be decreed to receive 

from the plaintiff for the future one penny as a modug in lieu of 

the plaintiff's tithe of wood burnt in his houſt and cut for firing 

for his family ; one penny as a modus for the tithe of his garden ; 

and twopence as a medus for Eaſter offerings, far every un- 

the vicar re. married man in his family, and in full thereof; and that Clark 

— hom might be reſtrained by injunction from any further pre ceed- 

proceeding in ings upon his ſaid libel, in the court chriſtian, touching any of 
. ſplijtua the matters aforeſaid,” "1 22 2A I WET oY 8 


The en ad. The defendant Clark admitted, that the plaintiff held the 
mite the mode farm and lands as ſtated in the bill; that the defendant 
of al hearth pen I. Sainthill was impropriatrix of the rectory;; that he was vicar 
ee thereof; and ſaid, that as ſuch he was entitled to all vicarial 
pay ; tithes ariſing therein; and that the modu/es, as mentioned in the 
bill, had been paid to him by the plaintiff in lieu of the ſeveral 

Infifts on two. Matters aforeſaid ; but he denied that twopepce were payable as a 
pence fir every madus for Eofter offerings for each houſeholder and all the com- 
perfon in the municants in his family, and inſiſted that fourpence were due at 
—— Eafter yearly for every married man and his wife, and two- 
ag -- + -, Pence a-piece for every communicant, in lieu of their general 
and five mi. Oblations ; that all other tithes of the land occupied by the 
lings an acre in Plaintiff in the pariſh were payable in kind, except the tithes 
lev ai the tithes of hemp and flax, for which he apprehended he was entitled 
of fax; to five thillings an acre. He admit that he had for ſeveral 
ne pf years paſt taken a compoſition in licu of the plaintiff”s ſmall 
tithes and tithes of hay to Lady Day 1762, but infiſted that ſuch 

compoſition did not extend to the five thillings an acre for the 

tithes of flax ; and he denied that he bad ever agreed to accept 

| ſuch compoſition ſince Lady Day 1762 3 but ſaid that, on the 

ung that be k- contrary, he had ſued out a citation from the conſiſtorial court 
belled =: plain: of Exeter againſt the plaintiff in a caule of ſubtraction of tithes ; 
aanStr. INT 9 — 1 8 x 
tual court ; tor that the compofition di4 not include the for fire wood, garden fluff, or Eafter ol. 
——_ the — of flax ; and that he had only — — on to 12 * 
neee Ph. 


* 
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that he had appeared thereto, and tendered, by leaving with Pyr 
the regiſter there, one pound, eight ſhillings, and threepence againſt 
for half a year's tithe of his faid lands due at Michaelmas 1762, Crank, 
but that he had rejected the ſaid tender, and exhibited the libel 

as ſtated in the bill for the recovery of his ſaid tithes. He 

denied that he knew that the plaintiff had ſet out to the de- 

fendant Sainthill, or her leſſees, all his tithes of corn or grain, 

He further ſaid, that the plaintiff, by paying ſuch compoſition 

to him as aforeſaid, had not duly ſatisfied all his ſmall tithes to 

the time of filing his bill, and that the ſaid compoſition did 

not include the meduſes for wood, gardens, and Eaſter offerings ; 

and he ſubmitted that his ſuit in the eccleftaſtical court was 

not unneceſſary; that he had a right to tithes in kind; that 

he was not obliged to accept a compoſition in lieu thereof; that 

he had alſo a right to five ſhillings an acre for the tithe of flax; 

but that he diſclaimed all right to the tithes of wheat, barley, rye, 

oats, beans, and peaſe, though demanded by the libel, He 

alſo inſiſted that he had a right to the tithes of apples, nur- 

ſeries, hay, clover graſs, clover ſeed, coppice wood, under wood, 

gardens, milk, herbage, paſture, herbs, roots, flowers, wool, 

lamb, colts, pigs, Eaſler offerings, hemp, and flax; and faid, that be was - 
that he was ready to accept the ſaid compoſition, in lieu of ling to receive 
tithes, to Lady Day 1762, ſave as to the ſaid five ſhillings an . dd bender. 
acre for flax, which was not included therein. He declared —— 0,997 donigon 
that he had never inſiſted on the tithe of wood for firing, 275 
or of garden ſtuff in kind, or that he had denied ſuch cuſtoms 

as the hearth penny and the garden penny. 


| The defendant Sainthill was not ſerved with ſubpena, and 
therefore did not anſwer. 


The plaintiff replied ; the defendant rejoined ; but no wit- The cauſe 
neſſes were examined on either fide; and upon hearing bend. 
counſel and reading the libel exhibited in the ſpiritual court 
fre the fchedule thereto, as ſet forth in the defendant's an» 
wer z | 


Tux Court ordered the modus of one penny, in lieu of the The bearth pry 
tithe of all wood burnt by the plaintiff in his houſe, and cut down and the garden 
for firing in his family, called the hearth penny; and the modus 1 
of one penny in lieu of*tithes of the plaintiff's garden, called the * — 
garden penny, to be eſtabliſhed during the time the phintiff 
ſhould continue in poſſeſſion of the farm, and the defendant 
Clark ſhould continue vicar of Rechbear; but that the ſame 
be done at the expence of the plaintiff, the defendant not 
diſputing the ſaid moduſer, but having admitted them to be pay- 
able by his libel exhibited, againſt the plaintiff in the ſpiritual 


court, 
Tux Cova r further ordered the injunction to be difſolved. The injunQion 


& 
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PyLs Tu Count further ordered, that as to all other matters the 


r hill be diſmiſſed, with coſts to be taxed for the defendant Clark 


CrARx, 


The bil, as to by the deputy remembrancer of this court. 
other matters, diſmiſſed with coſts. 5 


Tarn, Tran, | g LLWVPD againſt Brown. 
LY Gro, 3» 
Middleſex, 1th Fune 1765, 


The rector of f bill ſtated, that the plaintiff was, in the year 1758, law- 
N _ fully inſtituted and inducted into the rectory and pariſh 
aallded 1 44. church of Hornſey, in the county of Madl; that by means 
an acre from the thereof, he was entitled to all great and ſmall tithes year] 
occupiers of ariſing in the ſaid pariſh, and the titheable places thereof, 
lands therein as or to ſome ſatisfaction in lieu thereof; that he, not intending 
3 ten apes to interrupt the ancient eſtabliſhed practice of the ſaid pariſh, 
great and ſmall, Claimed as ſmall tithes for every tenth lamb after the firſt ſeven, 
the atziſtment of five ſhillings, - viz, one in the firſt ſeven that ſhould fall, and 
cattle, cows, and the next out of every next ten following; for every tenth 
1 gooſe after the firſt ſeven, if not taken in kind, which was in 
ſoever ariſing the choice of the miniſter, the ſum of one ſhilling ; for every 
therein, -— tenth pig after the firſt ſeven, two ſhillings and ſixpence ; 
for every cow, at Zafer, fourpence z and for every perſon 
above the age of ſixteen years, at Ea/ter, threepence ; that 
the ſaid tithes had been conſtantly paid to his predeceſſors ; 
that the defendants had been inhabitants and occupiers of lands 
within the ſaid pariſh for ſeveral years paſt z that during ſuch 
time they had reſpeCtively had therein, or in the titheable places 
thereof, divers lambs, geeſe, pigs, cows, and perſons in their 
reſpective families above the age of ſixteen years; for which they 
had refuſed to pay or account with him. The bill there- 
fore prayed, that the defendants might be decreed to account 
with the plaintiff for the titheable matters and things afore- 
ſaid. 


The defendants ſaid, that the plaintiff, they believed, was rector 
of Hornſey ; but they denied, that he was entitled to receive 
ſuch ſmall tithes for lambs, geeſe, pigs, cows, and perſons above 
the age of ſixteen years in their families. They admitted, that 
they had been ſeveral years inhabitants and occupiers of lands 
within the ſaid pariſh, and had during that time ſeveral lambs, 
geeſe, pigs, cows, and divers perſons above the age of ſixteen 
years in their families; but they inſiſted, that all occupiers of 
lands in the ſaid pariſh had, from time immemorial, only paid 
to the rector a modus of fourpence an acre for all the lands held 
by them therein, in lieu of all tithes both great and ſmall, the 
agiſtment of cattle, cows, and all other demands whatſoever, for 
or on account of tithes to the ſaid rector, ſave only that the 

| inhabitants 


* 
a4 X& + wh wb 


__ tl. r iwmasS 32£aA DX XZ FLY 


DURING THE REIGN. OF GEORGE THE THIRD. 


inhabitants bad uſually, at Za/ter, given ſome {mall ſum to the 
rector (which they apprehended might be by way of £Zafter 

erings ), being generally two ſhillings and ſixpence; and that 
the ſaid ſum amounted to more than threepence a piece as afore- 
ſaid. 


The defendant Brotun ſaid, that he had reſided and occupied 
a farm in the pariſh twenty-four years ; that about fourteen 
years ago he began to ſuckle houſe lambs z that he paid the 
aint s predeceſſors for ſeven years ſeven ſhillings and fix- 
pence a-year, and for the laſt five years ten ſhillings and ſix- 
pence year, for the tithes of ſuch ſuckled lambs, and alſo had 
paid one ſhilling at Eafter yearly ; but that on being informed 
that none of the other occupiers of land did the like, he had 
diſcontinued ſuch payment for the tithes of ſuckled lambs. 
He denied, that ſuch tithes as were claimed by the bilb 
were after the ancient and eſtabliſhed rule of the pariſh, 
or that they had everpaidtheplaintiff's predeceſſors after that rate, 
or made any other payments on account of tithes to them than 
as aforeſaid, He ſaid, that the plaintiff, as rector, had glebe lands 
to the value of one hundred pounds a-year ; that he was excuſed 
from the payment of poor's rates; and that thoſe benefits added 
to the modus of fourpence an acre and the gift or offering 
from the occupiers of lands, made his income more than two 
hundred pounds 2 year; and that it was, in the apprehenfion of 
the | wn full recompence for all tithes ariſing in the ſaid 
par | 


Theplaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel ; and 
reading ſeveral proofs taken in the cauſe ; and a receipt, ſigned 
T. Cartwright, dated the thirteenth of Ofober 1747 ; 


Tux CourT ordered a trial at law on the following iſſue, 
« Whether there be a cuſtom within the pariſh of Hornſey, 


« obſerved for time beyond the memory of man, that all and 
« every occupier and occupiers of lands therein have paid, 


« or ought to pay, to the rector of the ſaid pariſh, a mo- 
« dus of fourpence an .acre for all the lands held by them 
ein the pariſh, for, and in lieu, and in ſatisfaction of all tithes 
& both great and ſmall, the agiſtment of cattle, cows, and all 
„other demands whatſoever for, and in lieu, or on account of 
« tithes, to the ſaid rector, except Eaſter offerings.” | 


The iſſue was accordingly tried by a ſpecial jury before 
2 Loxp Chizr Baron, and a verdict given for the de- 
endants. | | 


Taz 
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herr Tar Court, upon reading the decree and poſſeu, and hearin 
% ctcounſel for both parties, ordered, on the twelfth of June 1766 


neun. he bill to be diſmiſſed, but without coſts. 
| 123 | (\ T. Pax xER. 
8. 8. SMYTHE, 
Rica. ADANS. 
Torn. T, Cuvncntty again CABELL ; & Contra. 
4 Gro. þ -j 


| Dorſetſhire, 3d July 1765. 

The plaintiff, 2s * bill ſtated, that the plaintiff Churchill had, about three 
rector of Catti- years before, deen preſented to, inſtituted, and inducted into 
Jock, in 5 the rectory of the pariſh of Cartiſtact, in the county of Dorſet; 

e, and as leſ N 
ſee, by ara! a. and that he was thereby entitled to all tithes within the pariſh 
gement of the and the titheable places thereof, or to ſome ſatisfaction for the 
rector, of the fame; that the plaintiff Hayne had, eight years before, been 
| e From preſented to the rectory of Fromm e and that he, his 
2 . tenant, or proctor, was thereby entitled to all tithes ariſing 
claims the tithes therein z that on the fifth of May 1760, the faid Hayne entered 
of Chantina»le into the following agreement with Churchill, To wir, „ The 
„ « fifth of May 1760, I give the Reverend Mr. Milliam Churchill 
_ 4 tom © full power to compound for that part of the tithes of Chenti- 
Lody Day 1160 narie Farm which lies in the pariſh of From Vanchurch, 
ts Lady . Day or to take it in kind, as ſhall be moſt ſuitable to him. 
3764. « Joan: Havre, Rector of From Vunchurch ;“ and that ſuch 
rol agreement further was, that he was to give him five pounds 
for thoſe tithes at all events, or more if he ſhould make more of 
them; that the defendant, an inhabitant of Cattiffack, did, 
from Lady Day 1760 to Lady Day 1767, occupy the ſaid farm, 
which lies partly in Catiiſſoct and partly in Freom Vanchurch, of 
the yearly value of two hundred and fiſty pounds, conſiſting of 
arable, meadow, and paſture ground; that the plaintiff Churchill, 
as rector of Cattiiack, was entitled to the tithes ariſing on ſuch 
t of the ſaid lands as lic therein, and alſo, by the ſaid agreement, 
to the tithes of ſuch parts as lie in the pariſh of room Yanchurch ; 
that the defendant had, from Lady Day i 760 to Lady Day 1761, 
ſowed ſeveral acres of arable land, from which he had wheat, 
barley, and oats, the tithes of which were of great value; 
that he had mowed ſeveral acres of graſs from the meadow 
grounds, from which he had collected ſeveral loads of hay; 
that the tithes of the ſaid corn and part of the ſaid hay 
were ſet out and paid to the plaintiff Churchill; that the 
defendant, before and after Lady Day 1760, kept on the ſaid 
farm many theep z that ſome ſhort time before Lady Day 1760, 
there were yeaned by the ſaid ſheep thereon ſeveral lambs ; 
that the tithe of the wool of the ſaid ſheep at the time of 
ſhearing them at Midſummer 1760, and the tithe of the ſaid 


hambs at the time of weaning them about May TI 
3 0 
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have been of great value had the ſheep been ſhorn and the lambs 
been weaned in either of the ſaid pariſhes, and not fraudulently 
removed from thence ; that the defendant, during the remainder 
of the ſaid year, kept on the paſture grounds of his farm not 
only part of his flock of ſheep which had been ſo removed, but 
had kept thereon another flock of ſheep, without paying 
Churchill any tithes for the ſame ; that he had alſo kept on his 
ſaid lands various lean and barren cattle, milch cows, heifers, 
bulls, mares, and colts, the tithes of the depaſturage of which 
lean and barren cattle, mares, and colts, and of the milk and 
calves of the ſaid milch cows and heifers, were alfo of great 
value ; that he had atſo on the taid farm geeſe, hens, apples, and 
other {mall titheable matters; that the plaintiffs had ſeverally 
applied to him to come to an account with Churchill for the ſaid 
tithes ; but that he had refuſed, under various pretences, ſo to 
do, The bill therefore prayed, that the defendant might account 


for the ſeveral tithcable matters aforeſaid, and pay Churchill 
for the ſame. 


The defendant admitted, that the plaintiffs were duly preſented 
into the ſaid pariſhes, as in the bill is mentioned, and entitled 
to the tithes, or to ſome payment in lieu thereof ; and ſaid, that 
he had heard of ſuch agreement touching the tithes, but that no 
notice had been given to him thereaf until Aug 17561 ; that 
he then received notice from Hayne to pay Churchill ; that 
he immediately waited on Churchill, and paid him five pounds, 
being the money which Hayne had agreed to accept yearly 
from him in licu of his tithes ariſing in Froom Fanchurch ; that 
Churthill gave him a receipt for the ſame as follows: „The 
« twenty-tourth of Auge 1761 received of Myr. Cabell, for the 
« uſe of the Reverend Mr. Hayne, the fum of five pounds, 
« in full for one year's tithes of that part of Chentinarle Farm, 
« lying in the pariſh of From Yanchurch, ended Lady Day 1560, 
« by WiLLIaM CHURCHILL,” He admitted, that from Lad) 
Day 1760 to Lady Day 1761 he was an inhabitant in Carti/foct, 
and had during that time occupied the ſaid farm, conſiſting of 
meadow, paſture, and arable land, of the yearly value of two 
hundred and fifty pounds; and that the piaintifis, as rectors of 
the {aid parithes, were entitled to all the tithes thereof, ſave the 
tiches of milk and calves, in kind. He alſo admitted, that from 
Lady Day 1760 to Lady Day 1761, he had ſowed ſeveral acres 
of arable land on the ſaid farm with wheat, barley, and oats, 
which produced ſeveral loads of threſhed corn; and he averred, 
that he had ſet out the tithes thereof, and paid the ſame in kind 
to the plaintiff. He ſaid, that in the ſaid year he had mowed 
ſeveral acres of meadow grafs, which he had made into hay, 
the tithe of which he had alſo ſet out and paid to Churchill, 
except ſome ſmall part thereof, about which there was a dider- 
. ence. He alſo ſaid that before and after Lady Do; 1-59 he 


had 


109 


Cuvncunt. 
againſt 
Cantz 
„ Core. 


The defendant 
ſays, that he 
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the tithes & the 
ſaid farm, and 
had pad the 
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that the ſaid fare 
was of the - 
ly value of 2xol.; 
and that he had 
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had Kept on Chentinarle Farm ſeveral ſheep z that ſome ſhort 
time before Lady Day 1760 there were yeaned by the ſaid ſheep 
on the ſaid farm ſeveral lambs; and that the tithe of the wool of 
the ſaid ſheep about Midſummer 1760, and the tithe. of the 
lambs at weaning them about May 1760, would have been 
worth to the plaintifF eight pounds, had they been horn and 
lambed either in the pariſh of Catt;fock or in the pariſh of From 
Vanchurch ; but he denied, that he had fradulently removed 
them out of the ſaid pariſhes. He alfo ſaid, that in the ſaid 
year he had kept on the ſaid farm ſeveral lean and unprofitable 
cattle, to wit, heifers and ſteers bred for the uſe of his plough 
and dairy, and had alſo milch cows, heifers, bulls, and colts ; 
and that the tithes of the ſaid barren cattle, viz. the mares and 
colts, . were worth three ſhillings and eightpence. He ſaid alſo, 
that he bad kept on the ſaid. farm geeſe and hens, and had 
gathered a few. apples; but he denied, that he had any other 


titheable matters in the ſaid pariſhes in that year, or that he did, 


to elude the payment of tithe wool in kind, or to deprive the 
plaintiff thereof, at or ſoon after Lady Day 1760, remove his 
flock of ſheep and lambs, or any part thereof, out of the ſaid 
pariſhes into the pariſh of Melbury O/mond, or into any other 
pariſh, or that he had ever pretended that he had paid the 
tithes of ſuch lambs, wool, lean and barren cattle to the rectors 
of ſuch other pariſhes ; but he ſaid, that he had been for many 
years a common buyer and ſeller of ſheep in principal fairs and 
markets for profit; and that for the advantage of his lambs 
for ſale, he had always uſed to lay up ſome meadow ground 
from before Michaelmas yearly for his ewes and lambs to feed on 
and that ſome ſhort time before Lady Day 1760 he ſent part of 
them from Chentinarle Farm to Hverſhot into ſome meadow 
ground that he rented there ; that they were not fo removed 
with any view to defraud the plaintiff; that he had ſent other 
part of ſuch ewes and lambs to Melbury Oſinomd, and another 
part to an eſtate of his own at Neovil ; that the ſaid flocks were 
ſeverally depaſtured on the ſaid ſeveral lands till they were by 
him ſold ; that his only reaſon for removing ſuch ſheep was, 
that his ſaid ewes and lambs ſhould improve as much as poſſible 
for ſale, for that Chentinarle Farm was not ſufficient to carry the 
whole ſtock of which he was owner. He declared, that he had 
not received any notice from Churchill of his intention to tithe 
ſuch lambs in kind, or to vacate the former agreement made with 
him for his tithes, until the ſixth of May 1760; and that, on 
the fixth of May 1960, Churchill ſent him the following letter : 
« Mg. CABELL, I have Ar. Hayner order this week to receive 
tt the five pounds for one year's tithes of that part of 
&© Chentinarle Farm lying in From Vanchurch, My ſervant 
« will give you a receipt for it. I ſhould be glad ro know what 


« you intend to do about the tithes for this year ; whether 


« you are willing to compound as others have done, or ſet them 
« forth 
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« forth in kind, You have your choice to do which you 
ic pleaſe; but I ought to know before night, as lambs are gene- 
« rally tithed this day. I am, &c, WiLLiam CHURCHILL. 
« The ſixth of May 1760.” He denied, that he had ſheared 
in the ſaid year from the ſaid ewes and lambs any wool ; but 
ſaid, that he had ſold all that were on the ſaid farm unſheared ; 
that on his eſtate at Everſbot he had ſheared ſome of the 
ewes and wethers which he had bought after Lady Day 1965 
to depaſture thereon ; that the ſaid ewes and lambs were taken 
from the ſheep ſo ſold as aforeſaid ; and that the ſheep laſt 
bought were depaſtured partly on his own eſtate at Ever- 
ſhot, and partly on Chentinarle Farm; but that neither the 
ſame, nor any other ſheep, were ſhorn by him in the year 
1760 on Chentinarle Farm, He denied, that-he had paid the 
tithes of ſuch ſheep, wool, and lambs, and lean and barren cat- 
tle, to the rectors of any adjacent pariſh z but he ſaid, that he 
had for many years agreed with and paid to the rector of Yeovil 
a yearly ſum. for all tithes of his eſtate there ; and that the 
leſſors of the other eſtates which he rented at Ever/hot and 
 Melbury had agreed with the rectors thereof for the ſame. 
He denied that he had refuſed to pay the plaintiff the tithes 
of depaſturing ſuch ſheep, or the tithe of his hay, or any other 
tithe ; but that, on the contrary, he had ſeveral times offered the 
ſame, He further inſiſted, “ that there was, and time out of 
« mind had been, a modus of one ſhilling and twopence paid 
« arid payable by the occupiers of lands within the out-tithing 
« of Cattiftech, to the rector thereof for the time being, for the 
te tithe milk of every milch and dairy cow and heifer, and their 
tc calves yearly fed and calved within the ſaid out-tithing:“ 
and he averred, that Chentinarle Farm lay in the ſaid out-tithing. 
He alſo averred, that as to the tithes of feeding his ſheep and 
cattle he had tendered Churchill ſeven pounds, three fhillings, 
and one halfpenny tor the ſame ; and he inſiſted, that it was all 
that was due to him ; and that he had refuſed to accept it, 
alledging, that nothing was tendered for wool and lambs, and 
only one ſhilling an acre for the tithe of hay which was under 
the value thereof, and nothing for the tithe milk and calves. 
He further ſaid, that he had ſheared his ſheep in Ever/bot ; and 
that after ſuch ſhearing, they were removed from thence to 
Chentinarle Farm ; and that the value of the tithe of the wool 
was two pounds, fourteen ſhillings, - 


The defendant filed a croſs bill, ſtating, that he occupied 
Chentinarle Farm; and inſiſting on the modus of one ſhilling and 
twopence for tithe milk and calves ; 


The rector denied the modus, and inſiſted on the tithe of milk 
and calves in kind, 


The plaintiſfa in both cauſes replied z the defendants rejpined : 
and witneſſes were examined for all parties in both cauſes; and 
1 upon 
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Cavrenrus, upon hearing counſel ; and reading the ſeveral proofs taken iu 


22 the cauſes z and upon full debate of the matter; 


1. Tux CovtT ordered Cabell to account with Churchill fot his 
The defendant tithes of the wool ſhorn and lambs fallen from his ſheep removed 
ordered to gc. from Chentiriarle Farm from and after Lady Day 1760 3 and 


_ 3 Cattiflock and From Vanchurch, dur rig the time demanded by 


the ſaid bill, except the tithe of milk and calves which had 
ariſen on that part of Chentinarle Farm lying in Cattiftock, called 
the Out-Tithing, for which Cabell ſet up a modus of one ſhilling 
and twopence a- year for a milch cow and heifer and their calves 
fed and calved within the ſaid out-tithing of that part of 
Chentinarle Farm as lies in the pariſh of Cattiffock ; the defendant 
to pay Churchill his coſts of this ſuit up to this time for all 
the titheable matters demanded by the ſaid bill, except milk and 
calves ; the conſideration of ſuch titheable matters covered by 
the ſaid modus and ſubſequent coſts to be reſerved. 


Leave given to TRE Cour further ordered, that Cabell be at liberty to 

ad the crols amend his cro/+ bill by adding parties thereto, and aſcertaining 

a particular day for the payment of the modus inſiſted upon by his 

bill, on his paying Churchill five pounds coſts for this day's 
attendance, Further directions to be reſerved. 


count for all for all the other titheable margs on Chentinarle Farm, in 
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G . 
N Derbyſire, gth December 1765. 


The impropria- THE bill ſtated, that the plaintiff was ſeiſed, in his deme ne 
tor ol the reQo- as of fee ſimple, of the manor of Giaſep, and of the rectory 
3 — a and parſonage impropriate of Gloſſop Dale, and of the advowſon 
fore is entities of the vicarage of the church of Glefop Dale, in the county of 
to the tithes of Derby, formerly part of the poſſeſſions of, or belonging to the 
corn, grain, and monaſtery or abbey of Baſweeke, otherwiſe Baſywarke, in Wales ; 
Aube, ider n that he was then, and for the ſpace of twenty years paſt and 
— : o upwards had been, owner and proprietor of all and every the 
indley, other. tithes of corn, grain, and other great tithes, within the townſhip 
wife called of Gleſop, or the hamlet or village of Chindley, otherwiſe Mainſton 
Mainflon Field, Fiald, and other the hamlets and villages in the ſaid pariſh ; that 
— the ſaid rectory of Glaſep Dale, and the advowſon of the vicarage 
ok Ghſſhp Dale, were, by letters patent dated the ſixth of October, 

in the twenty - ninth year of Henry the Eighth, granted to George, 

then Earl of Shrewſbury (an anceſtor of the plaintiff), his heirs 

and aſſigns, for ever ; that all the great tithes of and for all and 

ſingular the lands in the ſeveral hamlets and other places within 

— 2 throughout the whole of the pariſh, or certain yearly or 

other ſums of money in lieu thereof, had from time to time, 

beyond the memory of man, always been paid and ſatisfied to the 

faid plaintiff and his anceitors, as lay rectors of the ſaid parith, 


or 
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or to their reſpective leſſees, by the ſeveral owners or farmers Tur Dort or 


and occupiers of ſuch lands; that the plaintiff, by indenture of 
leaſe dated the fifteenth of Ofober 1745, did demiſe to J. Moult 
all the tithes of corn yearly ariſing within the tithing hamlet 
of Chindley, in the manor of Glofſop (except the tithes within 
the eſtate of G. Ward in the ſaid hamlet, and all modes or 
other compoſitions for tithe hay or otherwiſe, as had been, or 
then was, or thereafter ſhoild be due and payable for the ſame 
out of the ſaid premiſes), to hold the tithes of corn aforeſaid to 
Moult, his executors, &c, from the ſecond of February then 
preceding, for twenty years, yielding and paying the annual rent 
of ſixteen pounds ; that for ſeveral years after making the ſaid 
leaſe, he received from the ſeveral owners, farmers, or occupiers 
of land within Chindley, all the tithes of corn ariſing and payable 
for or in reſpect of their ſeveral lands, either in kind, or certain 
yearly ſums in lieu and full ſatisfaQtion thereof; that the defend. 
ant Taylor was ſeiſed in fee ſimple of, and had occupied and 
enjoyed for three years, arable land and ground lying in 
Chindley aforeſaid, and had ſown the ſame with corn, and had 
taken and carried away the fame, and had paid to the plaintiff 
Moult a compoſition for the tithes of the ſaid corn in the year 
1757, but had not paid the ſame for the three following years; 
that the defendants Lingard and Harriſon, or one of them, 
as leſſees or leſſee holding under Mary Green, had, for ſeveral 
years paſt, alſo occupied arable ground within Chindley, and 
had ſown corn thereon, and had always paid to the ſaid plaintiff 
the tithes thereof in kind, or a certain yearly or other ſum of 
money in lieu thereof, until the year 1758; and that in 1759 
they ſet out and delivered to the ſaid plaintiff the tithes in kind 
of their wheat, but did not deliver in kind, or make him any 
ſatisfaction for any tithes or tenths of any other corn ariſing 
thereon after the year 1758 z that all the defendants had abſo- 
lutely refuſed to come to an account with, or make the ſaid 
plaintiff any ſatisfaction for the tithes of corn growing on 
their ſaid lands, The bill therefore prayed, that his majeſty's 
attorney general might ſet forth whether he, on behalf of his 
majeſty, claimed any and what right to the tithes of corn and 


in ariſing from all or any, and which part of the lands in the 


aid hamlet of Chindley, and occupied by the faid defendants, 
on account of ſuch lands not being in any pariſh, or on any other 
and what account particularly ; and that the defendant Taylor 
might ſet forth what arable lands and grounds he was poſſeſſed 
of, or occupied, or enjoyed in the ſame hamlet or village of 
Chindley, ſince the firſt of January 1758, and difcover the ſeveral 
ſorts and quantities of each ſort of corn which grew in, or upon, 
or aroſe from the faid lands and grounds during the ſeveral years 
aforeſaid, and anſwer and pay to the plaintiff Ault the tithes 
of all ſuch corn which grew in, or upon, or aroſe from the ſaid 
lands and gronnds during the faid years, and alfo his tithes 
for the fame for the future during the continuance of the faid 
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leaſe made to the plaintiff Afoult ; AND THAT the deſendants 
Harriſon and Lingard might ſet forth what arable lands and 
grounds they, or either, and which of them, were poſſeſſed of, 
or occupied, or enjoyed, in the ſaid hamlet or village of Chindley, 
lance the firſt of January 1759, and diſcover the ſeveral forts 
and quantities of each ſort of corn which grew in, or upon, 
or aroſe from the ſaid grounds and lands during the ſaid two 
years; and that they might anſwer and pay to the plaintiff 
Maut the tithes of all ſuch corn which grew in or upon, or 
aroſe from the ſaid lands and grounds during the faid years,; 
and alſo their or his tithes for the ſame for the future 
during the continuance of the ſaid leaſe made to the faid plaintiff; 
AND THAT the right of the plaintiffhe Duke of Norfelz to all and 
every the tithes of corn and grain coming, ariſing, growing, 
or renewing from the lands in the ſaid hamlet of Chindley, 
otherwiſe Mainſton Field, belonging to, or in the occupation of, 
the ſaid defendants reſpeCtively,might be eſtabliſhed by the decree 
of this court. 


The defendants Taylor, Harriſon, and Lingard ſaid, that, for 
any thing they knew to the contrary, Henry the Eighth might, 
by his letters patent, grant to the Earl of Shrewſbury the rectory 
of Glaſep Dale and the advowſon of the vicarage of Giaſep Dale, 
part of the poſſeſſions of the monaſtery or abbey of ZBaſpwarkte, 
in the county of Flint ; that the Duke of Norfolk might be then 
ſeiſed thereof, and have been for ſome time paſt owner and 
proprietor of all and every the tithes of corn and grain, and all 
other the great tithes ariſing within the townſhip of Gloſſop ; 
but whether within all or any, and which of the villages and 
hamlers within the ſaid pariſh, they knew not. They alſo ſaid, 
that the great tithes of and for all or ſome of the lands lying in 
the ſeveral hamlets within the ſaid pariſh had, for ſome time 
paſt, been paid in kind, or ſome ſatisfaction made for the ſame, 
to the Duke and his anceſtors, or to their leſſees, by the ſeveral 


owners or farmers and occupiers of ſuch lands, and alſo from a 


miſtaken apprehenſion, and want of due and proper enquiry into 
the right of the ſaid liberty, hamlet, or village of Chindley, ſome, 
but not all ſorts of tithes, of and for all or ſome of the lands 
lying within Chindley, had likewiſe ſometimes, but not conſtantly, 
been paid in kind, or ſome ſatisfaction made for the ſame to the 
Duke, Sc.; but they infiſted, that the owners or farmers and oc- 
cupiers of ſuch lands were not bound by law to pay to the Dule 
or his anceſtors, or their reſpective leſſees, the tithes for all or any 
of the lands iying within Chindley, for that the plaintiffs 
claimed the tithes of the lands lying within the ſaid hamlet, 
as being part of the pariſh of G/efp z but that the ſaid hamlet 
or village of Chindley, otherwiſe AMainſton Field, was not then, 
nor ever had been, any part of the aforeſaid pariſh ; and that 
no part of the lands lying therein ought to pay any tithes to the 
plaintiff, as rector or owner of the rectory and advowſon As 
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the pariſh church of Gl/ap. They further ſaid, that at the time Taz Dvxx or 


of the grant to the Earl of Shrewſbury, King Henry the Eighth PNoryore 
was ſeifed, in right of his duchy of „of the foreſt of . 4 
High Peak (the fame being part of the ancient poſſeſſions of 


the ſaid duchy); that it was then alſo an hundred, and called the 
hundred of High Peat ; that part of the ſaid foreſt was not 
within the limits of any pariſh whatſoever ; that the hamlet or 
village of Chindley, otherwiſe Main/ton Field, then was a tract 
of land lying within the limits of the ſaid foreſt z but was 
not then, nor ever had been, within the limits of any pariſh 
whatſoever, but was extra-parechial, and called by the name 
of Chindleys, otherwiſe Mainfton Field z that the ſaid foreſt 
of High Peak, including the ſaid tract of Chindley, did, after the 
death of Henry the Eighth, deſcend, together with the crown 
of Fngland, to James the Fin, who, by his letters patent 
as well under the fea/ of England as of the duchy of Lancaſter, dated 
the ninth of January, in the twenty-firſt year of his reign, 
ted to E. Badbye and William Weltden, their heirs, &c. 
| pars all that his majeſty's herbage, and all other his lands 
called Mainflon Field, &c. as in the ſaid grant is mentioned. They 
therefore ſubmitted, that all the right, title, eſtate, and intereſt, 
of, in, and to the ſaid hamlet, and all the land and ſoil therein, 
and all tithes of corn, grain, and all other the great tithes — 
within the ſame, if any ſuch there were, did legally veſt in an 
become the rightful and legal eſtate and inheritance of the ſaid 
and Weltden ; and they ſaid, that they were the more 
induced to believe the ſame, becauſe the tithes of the village were 
expreſsly granted to them, which they apprehended would not 
have been done if the ſaid village had been within the limits of 
the pariſh of Gloſſop. 


The defendants Taylor and Lingard inſiſted, that the ſeveral 
lands in their reſpective poſſeſſions and occupations were part of 
the premiſes ſo granted; and that, by ſeveral meſne conveyances, 
they were then become veſted in the ſaid Taylor, and the ſeveral 
perſons under whom they held the ſame as tenants. They 
alſo inſiſted, that the ſaid hamlet or village was before, and at 
the time of making the ſaid grant, and ever ſince had been conſi- 
dered an extraparochial place, and not to be within any part of 
the pariſh of Gigſep, or any other pariſh ; and that it was not 
deſcribed in the faid grant as ſuch. They further inſiſted, 
that before the diſſolution of the monaſtery of Baſyzvarte 
(to which the ſaid rectory of Giaſep belonged), no tithes were 
paid to the ſaid monaſtery by any occupiers of lands within the 
ſaid village; and that no ſuch tithes were paid after the grant 
of the ſaid rectory to the ſaid Earl of Shrewſbury, or to thoſe 
claiming under him, until of late years; that until the fourth 
year of Charles the Firſt, and for ſome time afterwards, the ſaid 
hamlet of Chindley lay open to the ſaid foreſt, and was unincloſed 
and uncultivated, and did not 1 any corn, grain, 3 
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Tut Doxz oy and that no tithes of the ſame had been paid to any perſon until 


long after the fourth year of Charles the Fir; that the 
pariſhioners of GCliſep Dale had never taxed, rated, or aſſeſſed 
any of the inhabitants or occupiers of lands or houſes in Chindley 
for or towards the rates or taxes of the ſaid pariſh at large, 
or to the repairs of the ſaid pariſh church or chapel therein, 
or to any other public pariſh rate, &c.; that the ſaid inhabitants 
or houſeholders in Chindley had never ſerved, or been nominated, 
or elected to any pariſh office, ' &c. But they admitted, that 
ſeveral of the owners and occupiers of houſes and lands had for 
ſome time, down to the year 1758, paid Eaſſer dues to the vicar 
of Giaſep, and alſo one penny a- year, when demanded, in lieu 
of tithe hay growing on the lands in their occupation, to 
the Duke and his anceſtors and the vicar, or one of them ; 
that the banns had been publiſhed in the ſaid church, and 
the parties married there ; that the inhabitants when required 
paid their dues for baptiſms and burials to the vicar thereof; 
that the collectors of the land tax and overſeers of the poor of 
the ſaid hamlet had, for ſome time then paſt, collected and 
received from the plaintiff Moult the land tax and poor levies 
for the tithes of all or ſome part of the corn growing upon 
lands lying within the ſaid hamlet ; but whether upon the lands 
occupied and enjoyed by the defendants they could not ſet forth. 
They alſo admitted, that there was a proteſtant diſſenting chapel 
or meeting-houſe for religious worſhip, and a yard adjoining 
thereto in the ſaid hamlet, in which yard ſome few were buried ; 
but they faid, that the greater part of the inhabitants of Chindley 
had been buried at Chapel en le Frith ; and that they had no 
burial places aſſigned for any of the inhabitants of Chind- 
ley in the church or church yard belonging to the pariſh of 
Gloſſop. They further ſaid, that they believed that divers parts 
of the foreſt of High Peat had, from time to time, been ofſarted ; 
which parts of the ſaid foreſt being extra-parochial, as well as 
Chindley, the tithes of fuch parts, under the name of affart tithes, 
were paid to the proprietors of lands where the ſame aroſe, or 
to their tenants or leſſees. 


The defendant Taylor admitted, that his uncle G. Green, 
who was the owner of the land which he occupied and 
was ſeiſed of in fee, and alſo occupier of land which he held 
as tenant to P. Galliard, had paid tithe in kind, or compound- 
ed for the ſame with the plaintiff for the corn he had grown 
and carried away from off the ſame. He alſo admitted, that 
for three years he had poſſeſſed and occupied arable land and 

ound lying in Chindley aforefaid, as mentioned in his anſwer, 
of all which ſaid pieces of land he was, and for ſome time then 
paſt had been, ſeiſed in fee ſimple (except two or three cloſes 
he held as tenant to the ſaid P. Galliard) ; and he admitted, 
that for the year 1757 he had agreed with the plaintiff Moult 
i to 


© 
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to pay him twelve ſhillings for the tithes of all his corn; but Tur Doxx or 


that he had refuſed ſince to pay and ſatisfy him for the ſame: 
and he ſet forth an account of the corn he had grown in the ſaid 
years upon the ſaid lands, but not the values thereof. 


The defendant Lingard alſo admitted, that for ſome time 
he had occupied, as tenant to Mary Green, by leaſe, ſome arable 
land, as ſet forth in his anſwer ; and that to the year 1758 he 
had paid tithes in kind to the plaintiff Afoult ; but that ſince that 
time he had refuſed to pay the ſame for the aforeſaid reaſons : 
and he ſet forth an account of his tithe corn. 


The defendant Harriſon infiſted, that he did not then occupy, 
and that he never had occupied, any land or ground whatſo- 
ever within the village of Chindley ; that he had never ſowed 
any lands therein with ſeed for the growing of corn; and that 
he had never taken or carried away any corn from any land or 
ground there for his own uſe. 


The Attorney General faid, that he was a ſtranger to all and 
ſingular the matters and things in the bill contained, and ſub- 
mitted his majeſty's right and intereſt in the matters in queſtion 
to the care and direction of the court. | 


The plaintiffs replied ts the anſwers of Taylor and Lin- 
gard ; the defendants rejoined ; and witneſſes were examined 
on both ſides; and upon hearing counſel ſeveral days ; and the 
defendant's counſel objecting to the want of proper parties, 
the attorney general of the dutchy court of Lancaſter not being 
before the court; but waiving the ſame on hearing the plaintiff's 
counſel z and on reading all the proofs taken in the cauſe on 
both ſides 3 and ſeveral exhibits, viz. a paper book, entitled, 
« Gloſſop Viſus Recep. Diverſ. Obir. Pddea Vill. Rec. p. Manug 
% Thome I ag flaffe, pro Cur. ibidem a we, 5" Sancti Martini 
« in Hieme, Anno Regni R. Henr. 6th, Undecimo, c. ;“ the 
grant to George, Earl of Shrewſbury, dated the fixth of Oober, 
in the twenty-ninth year of Henry the Eighth ;, a copy of an 
indenture, dated the eleventh of March, in the eighteenth year 
of Charles the Fir, between Thomas Yeaveley and Thomas Moult 
and Ralph Gee ; the probate copy, dated the twenty-ſecond of 

uly 1668, of the laſt will of T. Moult, dated the nineteenth of 
Fon 1666 ; various ancient receipts, indentures, rentals, Za/ler 

ks, and agreements, and various other exhibits z and upon 
full debate of the matter; 


Tus CourT ordered the deputy remembrancer to take an 
account of what was due from Taylor (the ſaid defendant not 
oppoling the fame) to Moult for the tithes of all the corn and 
grain which had ariſen from land and ground occupied by him 


in the hamlet or village af CHindley, otherwiſe Mainſtan Field, 
and more particularly as by him in the {aid anſwer put 0 
3 
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Tue berg of by bim and Lingard and Harriſon to the {id bill, for and during 


Nos votr 


TAYLOR, 


the ſeveral years of 1958 and until the thirteenth of F 

1765 (being the time of the expiration of the leaſe from 
the Duke to Moult of the faid tithes) ; and that the defendant 
Taylor do pay to the ſaid plaintiff} what the faid deputy remem- 
brancer ſhall ſo report due to the ſaid plaintiff for the ſame. 


IT was ALso REFERRED to the deputy remembrancer to take 
an account of what was due to the Dube of Norfolk from Taylor 
for the value of the tithes of all the corn and grain which aroſe 
from the ſaid ſeveral pieces of land and ground from the expi- 
ration of the ſaid leaſe until the time he ſhould make his report 
thereof; and Taylor was ordered to pay the Duke of Norfolk 
what ſhould be reported due to him for the ſame. 


IT was ALSO REFERRED to the ſaid deputy remembrancer to 
take an account of what was due from Lingard to Moult for the 
tithes of all the corn and grain (except the tithes of wheat which 

upon the cloſe called the White Know! Meadow in 
he year 1759, and which had been paid and ſatisfied to 
Ault), which aroſe from the ſeveral parcels of arable land and 
ound occupied by him in the ſaid hamlet or village of 
indley, otherwiſe Mainflon Field, and more particularly ſet 
forth by him in the ſaid anſwer put in by Tayler and him the (aid 
Lingard and the faid Harriſon to the ſaid plaintiff's bill, for fire 
years, ending 1763 (he, Lingard, not having occupied any 
arable land ar ground whatſoever in the ſaid village or hamlet 
of Chindley, otherwiſe Main/ton Field, ſince 1763); and Lin- 
2 to pay Aut what the deputy ſhould report to 
due to him for the ſame, 


IT was FURTHER ORDERED, that the Duke of Norfolt's right 
and title to the tithes of corn and grain growing and ariſing from 
the ſeveral pieces or parcels of arable land and d herein- 
after mentioned, lying and being in the ſaid hamlet or village of 
Chindley, otherwiſe Maigſfan Field, in the county of Derby, and 
being in the defendant Taylor's poſſeſſion and occupation. that is 
to fay, the Stable Meadow, the Creft, four cloſes called the Mill 
Fields, the Moſeley Marſh, Botham,two cloſes called the Two Acres, 
the Moſeley Meadow, the Lower Moſeley Field, the Moſeley Brow, 
the Leng Brow, the Upper Brow, three cloſes called the Back of 
the Lee, the Bowers Clough, the Churn Piece, and two cloſes part 
of the three cloſes called the Common Pits, and a piece of land 
called Barber Acre : all which ſaid laſt-mentioned pieces or 
parcels of land he, the ſaid defendant Taylor, in the faid anſwer 
put in by him and the ſaid Lingard and en to the plaintiff's 
{ ill, ſet forth that he was ſeiſed of in fee ſimple, be, and the ſame 
is hereby eſtabliſhed. 


IT was FURTHER ORDERED, that Taylor and Lingard do 
pay to the ſaid plaintiffs their coſts of this. ſuit, to be taxed. 
Fo 1 | T 
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Ir was FURTHER ORDERED, that the dil, ſo far only as the Taz Durs or 


ſame related to the defendant Harriſon, be diſmiſſed, with forty 
ſhillings coſts, to be paid by the plaintiffs to Harriſon ; his anſwer 
pot having been replied to, or he brought to a hearing of 
the cauſe, becauſe it appeared by his anſwer that he was no 
occupier of any lands in the ſaid hamlet of Chindley, 


All ſubſequent coſts and further directions to be reſerved till 
after the report. 


The deputy remembrancer made his report, dated the eigh - 
teenth of February 1768; and upon reading the decree and 
report, no exceptions having been taken thereto; and hearing 
counſel for the plaintiffs ; 


Taz Covar, on the twenty-third of February 1768, ordered 
the ſame to be ratified ang confirmed, and the defendant Taylor 
to pay to the plaintiffs three pounds, fifteen ſhillings, remaining 
due for all his tithes of corn and grain, with the ſum of two 
hundred and ſixty pounds, two ſhillings, and threepence, coſts 
taxed, a 

Tux CourT FULL, 


MATHER again HoLmwood. 
Kent, 173th December 1765. 


THE rector of Biddenden, in the county of Kent, claimed all the 

tithes, great and ſmall, that the defendants had reſpectively 
held in the year 1763 inthe pariſh ; and ſtated, that they had ſet 
out the tithes of corn and grain for that year in a fraudulent 
manner; and that the plaintiff had refuſed to take them away. 
The bill therefore prayed, that the defendants might be decreed 
to account with the plaintiff for the tithes by them reſpectively 
ſubtracted in 1762, and pay what ſhould be due to him on 
account thereof, and that an injunction might iſſue. 


The defendant Holmwoed admitted, that the plaintiff was 
rector of the pariſh, and entitled to all tithes, both great and 
ſmall : and he particularized the ſeveral lands he occupied 
therein in the year 1762, and the quantities of corn and grain 
ariſing therefrom in that year; and infiſted, that it then was, 
and had always been the uſual cuſtom of that part of the 
country for the farmers who ſowed corn or grain to let it ſtand 
till it was full ripe before they cut or reaped it; to carry it 
in immediately it was cut and could be put into proper ſhocks 
for tithing; and not to ſtay till a whole field was cut down, 
for fear of rain coming and ſpoiling it; for that the farms 
being ſmall, and harveſters ſcarce, the farmers generally reaped 
and mowed their own corn; and that if they were to ſtay till a 
whole field was cut before they as in any part, it would a ſo 
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long about, that they would be in danger of loſing all their corn 
in caſe of wet weather coming on; that it was the general courſe 
of the country, and the conſtant method for farmers where their 
corn was taken in kind, to ſet out the tithes of ſuch corn and grain 
as they cut it, and as ſoon as they could put it into proper ſhocks 
for tithing, as it would be attended with the greateſt miſchief and 
inconveniency, as well to the rector as to the farmer, if they were 
obliged to ſtay till the whole field was cut down before they ſet 


that he had ſet out the tithes of any part, He further ſaid, that in the year 1762 


- out his tithes of 
corn in the year 
1762 accorcing 


to the ſaid cuf- 


he had ſet out his tithes accordingly ; and he denied that he had 
taken away any corn or grain whatever without ſetting out the 
tithes thereof to the plaintiff, or making him a ſatisfaction for 


tom ; but that the ſame. He denied, that he had ever pretended that there 


the plaintiff re. 
ſuſed to take 
them away. . 


had been any modus for time immemorial, or that there was a 
certain modus, or a conſtant invariable cuſtomary payment paid 
and payable by the occupiers of farms and lands in the defendant's 
poſſeſſion in particular, to the rector, in licu of tithes of all corn 
and grain within the ſaid pariſh and the titheable places thereof, 
or that he knew of any; but he ſaid, that the rectors of the 


ſeveral pariſhes in the Ii cald, and particularly the plalntiff's 


predeceſſors, finding it for the common benefit of themſelves 
and the pariſhioners to compound for their tithes of corn and 
grain by a pecuniary payment by the acre in lieu thereof, 
had from time to time immemorially been uſed to agree 
or compound for the ſame accordingly; but he admitted, that 
ſuch payments bad been made in purſuance of particular com- 
poſitions or agreements with the reſpective rectors from time to 
time, and not otherwiſe. He alſo ſaid, that the plaintiff, for 
ſome time after he came to the rectory, had accepted of the uſual 
compoſition z but that, for ſeveral years paſt, he had, refuſed ſo to 
do, and had inſiſted upon W the tithes of all corn and grain 
paid in kind. He denied, that he had ever threatened to bring 
an action againſt the plaintiff for not taking away his tithes, 


as ſet out in kind, according to the uſual cuſtom ; and ſaid, 


The cauſe 
heard. ; 


* The defendants 
conſent to pay 
gl. 128. 8d, tor 
the t thes de- 
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to accept the faid ſum as a ſatisfaction for the tithes demanded by 
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that he was always ready and willing to ſet out the ſame 

as uſual, and hoped he ſhould not be compelled to do other- 

vie. et Fe ä 
The other defendants put in the like anſwer. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; 
and reading the anſwer; and on full debate; * 


Tus Cougr ordered, by conſent of the parties, that the 
defendants do forthwith pay to the plaintiff the ſum of five 
pounds, twelve ſhillings, and eightpence (Hach Coppinger, 
ſolicitor for the defendants, undertaking to pay the fame) ; 
and the ſaid plaintiff, now preſent in court thereupon agreeing 

his 
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his bill, and to 'waive the taking any account thereof (a), 
it was referred to the deputy remembrancer to tax the 
plaintiff his coſts, except as to the demand of the tithes ariſing 
from three acres of wheat in the occupation of Hol/mweed. 


(«) It is ſaid, that the Court was of wards more fully confidered in the caſe 
opinion in this caſe, that all the wheat of Ereſftia: v. Ruffle, in this court, in 
wing in a field muſt be cut down Michaelmas Term, 9. Geo. g. in which 

re the tithe of any part thereof can it was determined, that the tithe may 


be ſet out, 8. C. 6 Bac. puke 4 be ſet out as often as a reaſonable quan- 
But it ſeems, that this point was after - tity is cut down. 


CLARKE againſt STAPLER, 


Wiltſhire, 27th January 1966, 


TH vicar of High worth, in the county of Wilts, claimed all the 
ſmall tithes, and particularly the tithes of clover ſeed, rye graſs 
ſeed, and other graſs ſeeds, which had been ſown and grown 
yearly therein, during the three preceding years; and ſtated, 
that the defendants Fowler and Lawrence had, during that time, 
occupied land in the pariſh, on which they had ſown clover ſeed, 
rye graſs ſeed, faintfoin ſeed, and other graſs ſeeds ; and that 
they had reaped and taken the ſame away, without making him 
any ſatisfaction for the tithes thereof. The bill further ſtated, 
that the defendants Stapler and Pickett rented part of the parſon- 
age, the great tithes of the pariſh, and the glebe land belonging 
thereto, under the defendant Hervey, the impropriator thereof; 
that they likewiſe had clover, rye graſs, ſaintfoin, and other 
ſeeds, as well as other ſmall tithes, upon the glebe lands ; and that 
they had taken and carried them away without making him 
any ſatisfaCtion for the ſame. The bill further ſtated, that there 
had likewiſe become due from the defendants to the plaintiff, as 
vicar, divers other eccleſiaſtical dues 3 AND PRAYED, that they 
might reſpectively account with him for the ſaid tithes and 
dues z pay him the amount thereof; ſet out all ſuch tithes as 
ſhould in future ariſe ; and that his right to the ſaid tithes 
might be eſtabliſhed, ; 


The defendants Fowler and Lawrence admitted, that the 
plaintiff was vicar of the pariſh ; but faid, that they could not 
tell with certainty whether he was entitled to the tithe of clover 
ſeed, rye graſs, and other graſs ſeeds ariſing therein, or to any 
compenſation for ſame; nor whether ſuch graſs ſeeds, or either 
of them, are to be accounted as great or as ſmall tithes, 


The defendant Fowler admitted, that he occupied ſeveral 
cloſes belonging to his farm in Bury Town, in the faid pariſh ; 
and that he had ſown and planted ſeveral quantities of land 
with clover and rye graſs, which had produced, when har- 
veſted and threſhed, ſeveral quantities of clover ſeed and rye 
grals reds | | 
| hk The 
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The defendant Lawrence admitted, that he had the ſame on 
his farm in Sever Hampton, in the faid pariſh. 


Both denied, that they had ſown any ſaintfoin ſeed or other 
graſs ſceds, except as aforeſaid. | 


The defendant Fowler ſaid, that the tithes of all the ſeveral 
ſorts of graſs ſown by him, as all other the great tithes yearly 
ariſing and increafing in and upon his farm and lands in Bury 
Town aforeſaid, had, during the faid time, been claimed and 
taken in kind by the defendant Stapler or her agents, as leſſre 
of the great tithes of Bury Town under E. Harvey, clerk, the 
impropriator thereof, who claimed title thereto, 


The defendant Lawrence ſaid, that the tithes of his lands in 
the village of Seven Hampton, in the ſaid pariſh, had been, in 
like manner, claimed and taken in kind by the defendant Pickerr, 
_— the great tithes under Mr. Harvey, the impropriator 
thereof. 


The defendant Fowler ſaid, that he had, for the time aſore- 
ſaid, paid to and for the uſe of the plaintiff, the yearly ſum of 
five pounds. ten ſhillings, as a compoſition for and in lieu of all 
ſuch ſmall tithes and other ecclefiaſtical dues as aroſe or 
increaſed within that time upon his farm and lands in Bury Town, 
and which he apprehended the plaintiff, as vicar, was entitled to; 
and he hoped, that in caſe the tithe of clover ſeed and rye graſs 
ſeed cut by him ſhould be deemed due to the vicar as a {mall 
tithe, that he ought not to pay or make the plaintiff any 
other ſatisfaction for the ſame by reaſon of ſuch compoſition. 


The defendant Lawrence ſaid the like as to the compoſition of 
two pounds, two {hillings, for his farm and lands in Seven Hamp- 
ton aforeſaid. | : 


The defendant Harvey, clerk, admitted, that the plaintiff was 
vicar of the pariſh, and as ſuch entitled to ſuch ſmall tithes and 
eccleſiaſtical dues ariſing therein as bad been immemorially paid 
to his predeceſſors, but not otherwiſe ; and he denied that he 
was, as vicar, entitled to the tithes of clover ſeed, rye graſs ſeed, 
ſaintfoin ſeed, or any other graſs ſceds ſown and grown in the 
pariſh, either by virtue of any ancient endowment, uſage, 
or cuſtom obſerved therein, or otherwiſe howſoever ; or that his 
predeceſſors had received or taken the faid tithes in kind, or any 
recompence in lieu thereof; but that, on the contrary, he 
Harvey, being ſeiſed or poſſeſſed of an equitable intereſt in the 
rectory impropriate of Higbuortb, was entitled to the tithes in 
kind of all clover ſeed, rye graſs ſeed, and all other graſs 
ſeeds ſown or grown within the pariſh ; and that his predeceſſors 
had, for time whereof the memory of man was not to the 
contrary, or from the time of the introduction of ſuch artificial 
grais into this kingdom, conſtantly and unifprmly received 

the 
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the great tithes thereof. He ſaid, that for twenty-four years 
and upwards he had been ſeiſed or poſſeſſed of an equitable intereſt 
in the ſaid reftoryimpropriate; and that he, or thoſe under whom 
he claimed the ſame, had always been in the quiet, peaceable, and 
uninterrupted poſſeſſion thereof, and had always received and 
taken, by themſelves or their leflees, the tithes of the ſeeds 
of clover, rye graſs, ſaintfoin, and all other graſs ſeeds 
grown or ariling within the faid pariſh, or ſome recompence 
or the ſame in lieu thereof, He further ſaid, that by the 
ancient and uninterrupted cuſtom of the ſaid pariſh, when 
any clover, rye graſs, ſaintfoin, and other artificial graſs 
growing therein, had been ſuffered to ſtand for ſeed, 
the ſame had always been conſidered as grain ; and that, by 


the like cuſtom, when the ſame was cut down ſooner, it 


had been conſidered as hay. He denied all knowledge of 
any entry or endowment of the pariſh which then remained 
in the regiſtry of the dean of Saliſbury, or elſewhere ; but 
contended that if there were any, it did not affect his right, 
as impropriator of the ſaid pariſh, to the tithe of ſuch ſeeds ; 
for that ſuch tithes had been immemorially and invariably paid 
to the impropriator aforeſaid, He further ſaid, that the 
defendant Stapler had rented of him the great tithes of Bury 


Town for fix years paſt, and the defendant Picket the tithes f 


Seven Hampton for thirteen years; and that they ſeverally claimed 
to be entitled to the tithes of ſuch ſeeds, as leflees thereof 
under him, he believing himſelf to be well entitled thereto, and 
to have a full power of leaſing the ſame to them accordingly. 


The defendants Stapler and Pickett, as leſſees of Harvey, put 
in the like anſwer as to the right, &c. of the aforeſaid tes $ 
and ſaid, that they had therefore kept no account of what they 
had grown on their ſaid lands, or of what they had received 
of tbe other defendants as leſſees thereof. 


The plaintiff replied ; the defendants rejoined ; and wit- 
neſſes were examined on both ſides ; and upon hearing coun- 
ſel ſeveral days; and upon the plaintiff*s counſel offering to 
read the copy of an entry in the regiſter book of the peculiar 
in the regiſtries of the dean of Saliſtury, and the ſame being ob- 
jected to by the defendants counſel ; and upon reading, by con- 
ſent of the defendant's counſel, the entry of an endowment of 
the ſaid vicarage, dated the nineteenth of Seprember 1405, re- 
maining in the regiſtry of the dean of Saliſbury, the ordinary 
of the ſaid vicarage ; the depoſitions of ſeveral witneſſes ; the 
anſwers ; ſeveral books belonging to the late vicars of High- 
worth, containing an a-count of the privy tithes and the ſums 
of money paid in lieu or compoſition thereof within the ſaid 
pariſh to the reſpective vicars for the time being; and upon 
hearing the defendant's counſel ; and reading ſeveral depoſitions 

on 
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on their behalf ; and alſo two receipts, viz. one ſigned Edward 


Clarke to the defendant Fowler, dated the thirtieth of May 
1764, for five pounds, ten ſhillings, compoſition for privy tithes; 
another ſigned Edward Clarke to the defendant Lawrence, dated 
the twenty-ſecond of November 1762, for one pound, eleven 
ſhillings compoſition for privy tithes ; | 


Taz Cova r declared, that the tithes of clover ſeed, ſaint- 
foin ſeed, and rye graſs ſeed, are ſmall tithes ; and that the 
plaintiff, as vicar of the pariſh of Higbworth, in the county of 
Wilts,was well entitled to the tithe of ſuch clover, ſaintfoin, and 
rye graſs ſeeds, ty 


But it not appearing to the Court, that Stapler had, in 1761, 
any rye graſs ſeed and ſaintfoin ſeed, or any clover ſeed, rye 

ſs ſeed, and ſaintfoin ſeed, during the remainder of the time 
in the bill mentioned ; or that Pickett had any clover ſeed, 
rye graſs ſeed, or ſaintfoin ſeed, during the time in the bill ; 
or that Lawrence had any ſaintfoin ſecd or rye graſs ſeed; or ' 
that Fowler had any ſaintfoin ſeed during the time in the bill 
mentioned : 


Tax Coon further ordered the bill, ſo far as it ſeeks an 


account of ſuch reſpective tithes againſt the ſaid defendants, to 
be diſmiſſed without coſts, 


Tax Court further ordered Stapler to account for the tithes 
of the three acres of clover ſeed by her grown on the lands in 
her own occupation within the ſaid pariſh of Highworth during 
1761 ; that Stapler and Pickett do likewiſe account for the tithes 
of clover ſeed and rye graſs feed by them reſpectively taken off, 
and received from the defendants Fowler and Lawrence during 
the time mentioned in the bill; and that Stapler do alſo 
account for the tithe of clover ſeed by her taken off and from 
the lands of J. Stone in her anſwer named: and the plaintiff 
conſenting to accept of and from the defendants, the leſſees, the 
value of ſuch tithes reſpeCtively ö 


IT was FUX THER ORDERED, that the defendants do pay to 
the plaintiff his coſts of this ſuit, to be taxed, 


Subſequent coſts and further directions to be reſerved till 
after the report, | 


BowLES 


DURING THE REIGN OF GEORGE THE THIRD, 


 BowLEs again Luckerr. 


| _ Glouceſterſhire, 28th February 1766. 


HE bill ſtated, that the plaintiff was, on the twentieth of 
Oftober 1961, duly inſtituted into the vicarage and pariſh 
church of Leachlade, in the county of Gloucefter, and as vicar 
thereof became impropriator and owner of the roy of the ſaid 
pariſh under the will of L. Bathurſt, deceaſed; that as ſuch impro- 
iator and vicar, he was entitled to all tithes yearly ariſing in the 
ad pariſh ; that the defendant had, for ſeveral years, occupied 
a farm therein, and had titheable matters of various ſpecies yearly 
arifing thereon ; that he had duly ſet out his tithes of corn and 
hay to the year 1963, except the tithe of half an acre of land, 
and the tithes of ſuch corn and hay as grew upon a certain part 
of the ſaid farm, called the Priory Lands ; that he had in every 
year corn, grain, and hay growing upon he Priory Landi, the tithes 
whereof he had carried away and converted to his own uſe, with- 
out ſetting out the ſame ; that in the year 1762 he had refuſed to 
ſet out the tithes of half an acre of wheat which was not part of 
the Priory Lands, and had converted the ſame to his own uſe ; 
that he had alſofed and depaſtured upon his ſaid farm ſeveral milch 
cows, which had produced milk and calves, and had kept ſheep, 
which had lambs and wool, and had brought up upon the ſaid 
farm, calves, pigs, aad colts, the tithes of which were due to the 
plaintiff; that he hadalſodepaſtured ſeveral barren and unprofitable 
cattle, and alſo taken ſheep belonging to perſons not pariſhioners 
to be fed and agiſted for hire upon his ſaid farm, for which the 
plaintiff was entitled to tithe herbage and agiſtment; that he 
had alſo turnips growing on his ſaid farm. part of which he had 
fold ; and that he had cut underwood, and made it into faggots, 
and fold the ſame, the tithes whereof were due to the plaintiff. 
The bill therefore prayed, that,the defendant might be decreed 
to account for the ſeveral titheable matters aforeſaid. 


The defendant admitted, that the plaintiff was vicar of Leach- 
lade; that L. Bathurſt being entitled to the rectory had, by his will, 
deviſed to the vicar and his ſucceſſors forever all that the rectory 
impropriate, and all his eſtates therein, in law or equity, and all 
the tithes or ſpiritual profits whatſoever parcel, or reputed parccl 
of the ſaid rectory impropriate, to the end that the ſame might be 
enjoyed by the vicars, rectors, or incumbents of the ſaid church 
of Leachlade, and their ſucceſſors for ever; that the plaintiff, as 
vicar there, became impropriator of the ſaid rectory, and as ſuch 
was entitled to all tithes, both great and ſmall, ariſing therein, or 
to ſuch modus or moduſes for the ſame as the former vicars or rec- 
tors thereof had, or ought to have had or received; but he denied 
that the plaintiff was entitled to tithes of he Priory Lands in the 
defendant's occupation; and ſaid, that he had ever held them tithe 
free, He admitted, that he held a contiderab!s farm in the pariſli; 
that part of the ſaid farm was 1 ri Landi; and that the ſame 
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Bow: z3 conſiſted of a meſſuage, a garden with its appurtenances, and ſeve. 8 
* 5 ral fields, as in the anſwer mentioned; but he ſaid, that the Priory 2 
rar Lands were parcel of the poſſeſſions of the priory or monaſtery h 
of Saint John, formerly called “ The Manor or Farm of Saint a 

te Fobn at Saint John's Bridge,” and the ſeite of the ſaid priory; ſ 

that the faid priory or monaſtery was diſſolved by the ftatutes i. 


of the twenty- ſeventh, thirty-firſt, or thirty- ſecond year of n 

Henry the Eighth, ſome or one of them, and was veſted in the faid 1 

king, and in his actual poſſeſſion; that the prior or head of the i 

faid priory, at the time of the diſſolution thereof, was ſeiſed of t 

the Priory Lands, in the defendant's occupation, in his demeſne as : 

7 , diſcharged of tithes, and that they had been always ſo held 

y the faid prior; that the Pricry Lands ſo veſted in Henry the 

Eighth came to his grantee or grantees, and the perſons claiming 

under them, diſcharged and freed from the payment of tithes in 

as amplemanneras theyhad been held by the prior of the ſaid mo- 

naſtery at the diſſolution thereof; that the ſaid Priory Lands were | 

granted, by letters patent of King James the Firft, to R. Bathurft | 

and his heirs, and by divers meſne conveyances had deſcended to 

. Pullen, under whom he, the defendant, occupied the fame: and 

einſiſted, that they were exempt from the payment of tithes, and 

that no tithes had, within the memory of man, been paid for 

the Priory Lands, He alſo ſet forth, that it appeared from an 

ancient terrier, dated the twenty-third of September 1680, 

ſigned by the then vicar and churchwardens of Leachlade, that 

the Priery Lands were exempt from tithes, it expreſsly mentioning, 

ec that there was no land tithe free in the pariſh but what 

« belonged to the priory of Saint John Baptift 3” that by another 

terrier, ſigned by Richard Ca/{le, vicar of Lenchlade, and the then 

churchwardens, it is mentioned, « that the Priory Lands are 

« tithe free.” He admitted, that he had had titheable mat- 

ters of various kinds upon the ſaid farm; and ſaid, that he had 

duly ſet out all his tithes of corn and hay to the year 1763, ex- 

cept for the Priory Lands, and except the half acre of land in 

the bill ted and not parcel of the Priory Lands ; and 

that the not ſetting out the tithes of the ſaid half acre was done 

that he had paid by miſtake z but that they had been ſince ſet out. He 

a groſs ſum to further ſaid, that previous to the plaintiff's induction he 

— . compounded for the tithe of ſuch part of his farm and lands 

GM ber dhe tubes AS were not parcel of the Priory Lands z and that the vicarage 

of his other lands having, on account of ſome diſpute, been vacant ſome time 

dutiag the va. before the plaintiff was inſtituted, he did, for the year 1761, 

cancy of the vi: compound for all the tithes of his ſaid farm, except the Pricry 

carage; ang mat Lands, with the then churchwardens, for eleven pounds, eight 
plaintiff had : 0 - 

accepted the ſhillings, and fixpence, and took their receipt; and that the 

ſame. plaintiff had accepted the ſame in lieu of his tithes, except of 

the Priory Lands, for the ſaid year: and he infiſted upon ſuch 

payment in diſcharge of the ſaid tithe z and that he ought not 

to account for the ſame, He alſo admitted, that fince the 

plaintif's induction he had in each year corn, grain, and hay, 

growing 
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growing on the Priory Lands, and that he had carried the ſame 

away without ſetting out the tithe thereof; but he ſer out in 

his anſwer an account thereof, together with the values. He 

alſo admitted that he had ſeveral milch cows and calves on his 

ſaid farm, but denied that tithes were due for the ſame, and 

inſiſted that a certain ancient modus of ninepence for each 

milch cow, and threepence for each calf yearly. had time im- 

memorial been paid and payable by the occupiers of lands 

ſubject to the payment of tithes, to the vicar or rector; and 

that the ſaid moduſes had been accepted in lieu of tithe milk 

and calves. He ſer forth the number of ſheep and lambs he 

had kept on his farm, with the particular quantities of wool, 

and admitted that the tithes for ſuch ſheep and wool kept on 

his farm, excluſive of the Priory Lands, were due to the 

plaintiff; but he ſaid, that a certain ancient modus of two 

ſhillings for every tenth lamb, had been paid or payable, time 
immemorial, in lieu of tithes in kind of lambs fed within the 

pariſh upon land ſubject to the payment of tithes, He faid 

that he had not fed any barren or unprofitable cattle on his 

farm, except three dry cows, in 1763, and denied that tithes 

were payable for the ſame, but that a certain ancient modus of 

threepence yearly had been paid, time immemorial, in lieu of 

tithes of each dry cow, by the occupiers of land ſubject to the 

payment of tithes. He admitted, that during the ſaid two 

years he had agiſted for hire ſeveral cattle and ſheep of other 

perſons who were pariſhioners, but he ſubmitted to the court 

whether the plaintiff was entitled to any tithe for cattle and 

ſheep ſo depaſtured for hire, He alſo ſet forth the ſeveral other 

ſpecies of titheable matters which had ariſen upon his farm, to- 
gether with the values. He admitted that he had been applied 

to by the plaintiff to account for the tithes which remained 

unpaid, and he faid that he was willing ta ſettle the ſame, 

except for the Priory Lands, for which he inſiſted that no tithe 
was due. But he ſaid, that with reſpect to the ſheep and other 

cattle fed and depaſtured by him on his farm, the ſame having 

been fed on the Priory Lands, as well as on other parts of his 

faid farm, he ought only to pay tithes for the wool of the ſaid 

ſheep ſo fed and depaſtured, and the mody/es, in proportion to 
the value that the other lands bore to the Priory Lands. 


The plaintiff replied ; the defendant rejoined; and witneſſes 
were examined on both ſides; and upon hearing counſel and 
reading the depoſitions of ſeveral witneiles, and the proofs in 
the cauſe, 


Tat CovkT ordered the bill, ſo far as it demanded tithes in 
kind for milk and calves ariſen from the cows depaſtured on 
lands not called the Priory Lands ; as to the half acre in the 
pleadings mentioned; and as to tie depaſturage of dry cows 

on 
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on the lands not called the Priory Lands, to be diſmiſſed with 


Tux Couxr further ordered the deputy remembrancer to take 
an account of what was due from the defendant to the plaintiff 
for the ſeveral moduſes in lieu of milk and calves and depaſturage 
of dry cows above mentioned, but that the ſame be without 
coſts. 


Tux Covrr further ordered the deputy remembrancer to take 
an account of the ſeveral other titheable matters ariſen from the 
lands in defendant's poſſeſſion not called the Priory Lands in 
the ſaid years; and the defendant to pay coſts relating to ſuch 
other titheable matters to this time to be taxed, 


Tax Cour declared, that zhe Priory Lands in the pleadings 
mentioned were not exempt from the payment of tithes, and 
thereupon decreed the deputy remembrancer to take an account 
of the tithes ariſen therefrom for the ſaid years, and that the 
defendant do pay the plaintiff his colts relating to ſuch tithes to 
this time, &c. | 


The deputy remembrancer made his report dated the twenty. 
fifth of November laſt ; and upon hearing counſel and reading 
the decree and report, 


The Court ordered, on the eighth of December 1767, the 
ſaid report to be ratified and D nh and the defendant to 
pay to the plaintiff what was reported due for the ſaid tithes, 
modyſes, and coſts, together with ſubſequent coſts to be taxed 
by the ſaid deputy remembrancer. 


Tae CourT Full. 


HELYAR againff Talstr. 
Devonſhire, 12th June 1766, 


T He bill ſtated, that on the fifteenth of February 1755, the 
dean and chapter of Excter, in conſideration of a ſurrender 

of a former leaſe, determinable on the deaths of . Helyar 
and R. Helyar deceaſed, granted to the plaintiff He yar, his ex- 
ecutors, &c. the garb, otherwiſe the tithing fheaf, of corn and 
grain of the pariſh of Harburtan, and alſo of the rectory or 
parſonage of Harburton, in the county of Devon, and all ways, 
paths, paſſages, privileges, and appurtenances, &c. for ninety- 
nine years, determinable on three lives, at the yearly rent of 
thirty-three pounds, fix ſhillings, and eightpence ; that by 
indenture, dated the ſecond of June 1760, made between the 
plaintiff Hellyar and the plaintiff /Y/Liteway, he did demiſe to 
him all his gars, otherwiſe tithing fheaf, of corn and grain of 
Harburton and the rectory aforctaid, and allo cf Hellyzwell, 
otherwiſe Hallwell, during the taid thereby demiſed term, to- 
gether 


a —_ - mM oa vs ed ww a wo 


DURING THE REIGN OF GEORGE THE THIRD. 


her with the barn and mowſtandles which were the inhe- 
ritance of the plaintiff Helhar, diſtinct from the ſaid tithes, to 
hold for twenty years, if T. B. Banbury, clerk, ſo long lived, as 
in the ſaid bill is more fully mentioned; that from time im- 
memorial it had been cuſtomary for all the farmers and occu- 
piers of lands in Harburton and Howell to give verbal notice to 
the owner or occupier of the tithes for the time being, or to his 
proctor, who, or one of them, always reſided at Harburton 
during the tithing ſeaſon in every year, to attend and ſee the 
corn juſtly tithed and ſet out, previous to the houſing the 
corn; that the ſaid cuſtom had been conſtantly obſerved 
there without interruption, and that no perſon whatſo- 
ever had ever pretended to carry away of tithe his corn with- 
out giving ſuch previous notice; that notwithſtanding the 
ſaid cuſtom the defendant Newland, in the laſt corn harveſt, 


ſat out the tithes of a field of wheat in Harburton called El- th 


mentary, being part of an eſtate called Mary Lane's Land, and 
rented by him of the defendant Triſt, and houſed his nine 
parts without giving the plaintiff //hiteway notice of ſetting 
out ſuch tithes; that heafterwards ſent him word he would proſe- 
cute him for not fetching away his tithes; and that the ſaid tithes 
of corn were ſtolen or ſpoiled. The bill therefore prayed, 
that the defendant Newland might come to an account with 
IV hiteway for the tithes ſet out by him without giving notice 
as aforeſaid ; that he might be reſtrained by an injunction of 
this court from bringing any action at law againſt the ſaid 
plaintiff for not fetching away the ſaid tithes ; and that the ſaid 
cuſtom might be eſtabliſhed, 


The defendants admitted, that the plaintiff Helhar held the 
tithes of corn ariſing in Harburton and Howell under leaſe, as 
ſtated in the bill; and that Helyar, or his farmers or tenants, were 
entitled to the tithes of all corn growing within the ſaid pa- 
riſhes z but they ſaid, that whether ſuch leaſe had been granted 
to the plaintiff //hiteway they knew not; and denied that for time 
immemorial there had been ſuch a cuſtom to give verbal notice, 
as ſtated in the bill, or that the ſame had been conſtantly ob- 
ſerved; they ſaid that they had uſually given notice, verbal or 
otherwiſe ; but that when it was given it was merely given out 
of civility, and not from any obligation by virtue of ſuch pre- 
tended cuſtom. 


The defendant Newland ſaid, that he had, in the month of Au- 
g/, duly ſet out his tithes in Elmentary field; that the ſame were 
fairly ſet out by every tenth ſtitch, and, when a leſs number than 
ten ſtitches remained, by every tenth ſheaf; and that ſuch 
was the method commonly uſed in Harburton and other pa- 
rithes in the neighbourhood. He denied, that he bad taken away 


the ſaid tithes, or that he had let the hogs eat them, or that he had 
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Hetvan threatened to bring an action, or that he had refuſed to dif. 
_> cover the quantity of the tithes ſo ſet out, 
The cauſe | The plaintiffs replied ; the defendants rejoined; and wit. 
* neſſes were examined on both ſides; and upon hearing counſel 
and reading ſeveral depoſitions; the leaſes; a receipt for the 
fine paid; and on full debate of the matter; 
2 8 The court ordered a trial at law to try the ſaid cuſtom. 
= + NEU The defendants ſubmitted to the cuſtom inſiſted on by the 


admits the cuſ- bill, and declined the trial of the action. | 
tom, 
On the twenty-third of February 1768, the cauſe came on for 
further direction, when, upon hearing counſel for the partics 
and reading the decree, 


Tu Cour ordered the cuſtom or modus infiſted on by the 
bill, viz. „That for time immemorial it has been cuſtomary 
« for all the farmers and occupiers of lands in Harburtmn 
« and Howell, in the ſaid bill mentioned, to give verbal 
« notice to the owner or occupier of the tithes for the time 
« being, or his proctor, who, or one of them, always reſided 
& at Harburton during the —_— ſeaſon in every year, to attend 
& and ſee the corn juſtly tithed and ſet out, previous to the 
ic ſetting out ſuch tithes and houſing the corn,” to be eſta- 
bliſhed, ratified, and confirmed ; and that the defendants do, 
for the time to come, duly obſerve and perform the fame, 


The cuſtom e» 
ſtabliſne d; 


and the deſend= TRE CourT further ordered Newland to pay one pound two 
ant — — ſhillings for the tithes of the corn mentioned to have been 
— . r ſet out by him without giving ſuch notice as aforeſaid; and 
lo ſet out. referred it to the deputy remembrancer to tax the plaintiffs their 


coſts at law and in this court, | 


WITITIAMus againff Baron. 
Cornwall, 25th June 1766, 


8 THE bill ſtated, that the plaintiff was preſented to the rectoty 
Set Bare, ba of Saint Ewe, in the county of Cornwall, fifteen years 
Cornwall, claims ago; that he had ever ſince been rector thereof, and was 
the tithe of the thereby entitled to the tithes of the ſaid pariſh, and more par- 
clear gains got ticularly to all thoſe perſonal tithes which had been accuſtom- 
1 ably paid to his predeceſſors by all perſons uſing any craft 
and reſiding in whereby they got gain, and reſting with their families in the 
the pariſh ; 6 

oy — part of the clear gain made by any inhabitant from his having been employed 
in the pilchard fiſhery, by the Maſter & ners, in the pariſh of Mevagifey, in the (aid county. 


pariſh ; 


Tain, Trau, 
6. Gro, 3. 
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pariſh ; that there were near the pariſh of Saint Ewe ſeveral Witrtrans 


fiſhing towns and coves, from whence a great many boats and 
veſſels were employed in the pilchard fiſhery ; that the ſaid 
fiſhery was carried on to great advantage on that part of the 
Engliſh coaſt, from the month of July to the month of De- 
cember yearly ;; that the undertakers of the ſaid fiſhery are 
called Maſter Seynors ; that they or their agents, who generally 
reſide in fiſhing towns and coves, had been uſed to hire ſeveral 
perſons to work in the ſaid fiſhery ; that ſome of them were 
pariſhioners reſiding in the ſaid fiſhing towns and coves ; that 
others of them were pariſhioners reſiding with their families 
in ſeveral other pariſhes adjacent thereto; that the faid Maſter 
Seynors, or their agent there, uſed to pay each of them, for 
their work in the ſaid fiſhery, ſuch ſums of money as they 
ſhould mutually agree for, and to allow them, over and above 
the ſame, one half of the fiſh which ſhould be caught during 
the ſeaſon ; that the ſeveral Maſter Seynors, at the proper ſeaſon 
of the ſaid fiſhery, had been accuſtomed to hire ſeveral of the 
pariſhioners of Saint Ewe (who with their families were re- 
ident there) to work for them in the ſaid fiſhery, and to 
manage the boats and nets, and to allow them for ſuch their 
ſervice the particular ſums agreed to be paid to each of them in 
money, and their proportionate ſhare of the moiety of the fiſh 
caught in the ſeaſon, or an allowance in money for the ſame ; 
that ſuch perſons had, after deduCting their charges and ex- 
pences, thereby reaped conſiderable clear yearly gains; that in the 
ſaid pariſh of Saint Ewe, ſuch of the inhabitants thereof who 
had been ſo hired to work in the ſaid fiſhery, had always 
paid, and of right ought to pay, by cuſtom obſerved for time 
beyond memory or otherwiſe, to the rector of Saint Ewe, the 
tithe of ſuch their earnings, and had duly accounted with him 
for the ſame; that from the time he had bcen'inducted into 


the rectory, he had conſtantly received from ſuch of his pariſh- 


joners as were hired to work in the ſaid fiſery, one full tenth 


part of all the clear money got and earned by them reſpectively 


in each ſeaſon once in the year, to wit, on Chriſtmas Day, or 
within one month after, until the year 1755, as, and for and 
in lieu of the tithes of their gains thereby; that ſince that time 
the defendant Maynes and others, who were all inhabitants 
reſiding with their families in Saint Ewe, had been ſeverally 
hired by the defendant Dunn and others, all of Mevagiſſey, and 
Mafter Seyners, to go on board their fiſhing veſſels and work in 
the ſaid fiſhery, and were by agreement to be paid ſeveral 
ſums of money reſpeQively, and to receive ſeveral quantities of 
fiſh, or an allowance in money for the ſame; that in conſe- 
quence thereof they went on board the ſaid veſſels, and in the 
leveral ſeaſons of the pilchard fiſhery in the ſaid years, worked 
in the ſaid fiſhery, and thereby earned ſeveral ſums of money 
and quantities of fiſh, which, in conſequence of the ſaid agree- 
ment, were paid, delivered, or accounted for to them, whereby 
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they had made conſiderable gains, the tenth part of which 
ought, by virtue of the ſaid cuſtom or otherwiſe, to have been 
paid to the plaintiff, as rector of Saint Eve, for his tithe of their 


ſaid clear earnings and gains; that he had applied to them 


ſeverally for a diſcovery of the quantum of their clear earning 
and gains, and to be ſatisfied for the tenth part thereof ; but 
that they had refuſed the ſame under various pretences. The 
bill therefore prayed, that the defendants might be compelled 
to come to an account with the plaintiff for the tithes in each 
of the ſaid years; and that they and the defendant Bar 
might pay to the plaintiff the full amount of the ſaid tithes 
ſo withheld from him, N 


The defendant Haren admitted, that the plaintiff was rector 
of Saint Ewe; that within four miles of the ſouthern confines 
of Saint Ewe, no part of which extended to the ſea ſhore, 28 
he believed, there were ſeveral fiſhing towns and coves, from 
whence veſlels were yearly employed in the pilchard fiſhery; 
that the undertakers of the ſaid fiſhery hired, not only perſons 
reſident in the ſaid fiſhing towns, but alſo other perſons from 
neighbouring pariſhes, to work for them in the fiſhery ; that 
the uſual terms were, that the owners of the nets, boats, and 
other craft, ſhould have one half of the fiſh caught, and the 
men ſo hired the other half; but that as the men ſeldom had 
proper neceſſaries for curing their ſhare of the fiſh, the ſame 
had been generally paid by the craft owners, who accounted 
with and paid the men one half of what ſuch ſhare fold for 
when cured, The defendant further ſaid, that he had been 
vicar of Mevagiſſey ever ſince the month of 7uly 1755, and he 
inſiſted that he was, as ſuch, entitled to tithes in kind of all 
fiſh caught in the ſea and brought into and landed within the 
faid pariſh by nets, boats, and other craft, which, in the in- 
tervals of the fiſhing ſeaſon, were houſed and kept in the ſail 
pariſh 3 but that as the receiving of ſuch tithe fiſh in Kind 
mult be attended with great trouble, a compoſition in money 
had been generally made and paid for the ſaid tithe in manner 
following, viz. one pound, thirteen ſhillings, and fourpence fer 
each ſeyne uſed therein, in lieu of the tithes of the craft owners 
moiety of the pilchards caught, and in lieu of the tithes of the 
men's moiety one penny out of every ſhilling the ſaid moiety u. 
fold for, after deducting the incidental expences. He further ſaid, 
that at Mevagiſſey the labouring part of the fiſhery had for many 
years paſt been chiefly done by the inhabitants there, but that 
when there were not ſufficient men, the aſter Seyners hired otho 
men from the adjacent pariſhes, at ſuch wages and on ſuch tern 
as were mutually agreed on, bur that it was generally know! 
and underſtood by ſuch ſtrangers ſo hired, that the vicar d 
Mevagiſſey was to be paid his tithes in kind, or the compolition 
in lieu thercof. He further ſaid, that he believed that it bad 
been ſometimes agreed that the men were to be paid thc! 
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wages in money only, and at other times part in money and 


a greater or leſs ſhare of fiſh, according to their {kill or ability; 
that in the firſt caſe the craft owners had paid the vicar one 
penny out of every ſhilling for which one half of the freſh or 
one quarter of the cured pilchards fold for; and that in the laft 
caſe the craft owners and the men had contributed propor- 
tionably towards making up and paying to the vicar one penny 
out of every ſhilling, which half of the freſh or one fourth of 
the cared pilchards fold for. He further ſaid, that he be- 
lieved that the vicar of Mevagiſſey had never received or 
claimed, nor did he claim any thing for the tithe of the men's 
wages paid in money, but that ſuch wages had been and were 
duly paid, without any deduction ; and that if the tithe of ſuch 
wages was due to the plaintiff, it was a different tithe from 
that claimed by and paid to the ſaid defendant; and he ſaid, 
that in his apprehenſion it was totally immaterial to him 
whether ſach tithe was due to the plaintiff or net, he, the 
ſaid defendant, having received nothing but what he was en- 
titled to by the cuſtom of Mevagiſſey. eſtabliſhed by a decree of 
this court, or by virtue of ſuch compoſition entered into in con- 
ſequence thereof, He further ſaid, that he knew nothing of the 
men who were hired to labour in the pilchard fiſhery, he wholly 
relying on his compoſition in money in lieu of tithe fiſh which 
was retained by the craft owners, and by them paid to him at 
the end of every fiſhing ſeaſon, or ſo ſoon after as the accounts 
could be made up. He faid, that he did not know whether 
any of the men employed in the ſaid fiſhery were the plain- 
tiff's pariſhioners or not, nor whether the inhabitants of Saint 
Exwe had paid or ought to pay to him the tithe in the bill men- 
tioned; nor did he know that any of the perſons in the bill 
named had been hired in the pilchard fiſhery, or how or what 
they were to be paid for the ſamo; or whether the tithe of their 
earnings ought to have been paid to the plaintiff, or whether 
the ſame amounted to, &c, ; but he inſiſted, that he had a 
right to receive all ſuch money as had come to his hands for 
compoſition for the tithe of pilchards caught and brought into 
Mevagiſey; and that he was not indebted to the plaintiff for 
any money received by him for or on account of the ſaid 
tithe fiſh, but that he had a right to receive the ſame to his 
own uſe, He further ſaid, that he believed that the under- 
takers in the pilchard fiſhery were owners of the nets, 
boats, and other craft for taking pilchards; that the Maler 
Seznors are, for their greater {kill in fiſhing allowed by the un- 
dertakers greater wages in money; and that they command 
the other perſons who labour in the fiſhery. He alto ſaid, 
that he did not know whether the undertakers or their agents 
deducted from the wages in money, or from the money allowed 
to the men for their ſhare of the fiſh, being pariſhioners of 
Saint Exe, the tenth or any other part of their gains, and paid 
them only nine tenths or any other part, under pretence that 
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they had already paid the tenth part to him the defendant, 
He alſo faid, that he diſclaimed any right to tithe from that 
part of the gains of the perſons employed in the fiſhery which 
conſiſted of money ſtipulated to be paid to them by the under. 
takers for their work and {kill in the fiſhery. He inſiſted, 
that the vicars of Mevagiſey, time out of mind, had been, and 
that he, as vicar, then was well entitled to the tithe in kind of 
all fiſh caught in the ſea. brought to and landed in the pariſh by 
any per ſon whatever, with nets, boats, and other craft, which, 
in the intervals of the fiſhing ſeaſon, were houſed and kept 
there, or to a ſatisfaction in lieu thereof ; but he ſaid, that he 
did not claim any other perſonai tithe from the pariſhioners of 
any other pariſh in reſpect of ſuch fiſh, or of any gain made by 
them thereby, 


The defendant Smith admitted, that the plaintiſf was rector 
of Saint Ewe, but denied that he was, to his knowledge, eu- 
titled to tithes ariſing from the labour of his pariſhioners em- 
ployed in the pilchard fiſhery at Mevagiſſey; and he ſaid that he 
believed that he was not by cuſtom to entitled, for that he 
ycarly received offerings from them, which were paid, as he 
was informed, in lieu of perſonal tithes. The defendant ſpoke 
as to the cuſtom of tithing the fith, and admitted, that, in the 
year 1760, he was maſter of a ſeyne at Mevagiſſey; that two 
other of the defendants were hired to work the boats belonging 
theretoz and that the payments were made according to the 
cuſtom ſet forth in the other defendants anſwers. 


The other defendants, Mayne and others, being ſervants, 
put in their anſwers to the ſame effect as before mentioned, 
but hoped that they ſhould not be obliged to pay tithe for the 
ſame thing both to the plaintiff and the defendant Baron ; but 
they ſaid, that they believed that the ſame belonged to the 
plaintiff as his right. 


The plaintiff replied to the anſwers of Baren and Smith; 
they rejoined; and witneſſes were examined on both ſides ; and 
upon hearing counſel for all parties on the ſecond inſtant, and 
reading the anſwer of Mayne and others; an order made in 
this cauſe dated the twenty-eighth of November laſt, whereby 
the plaintiff was at liberty to examine Mayne and others, and 
to read their depoſitions at the hearing, ſaving juſt exceptions 
ta 'the defendants Baron and Smith; the depoſition of the 
d:fendant R. Mayne, who had been examined purſuant to the 
ſa'd order; the depoſitions of the other defendants; fe- 
veral depoſitions of other witneſſes taken in the ſaid cauſe; and 
upon hearing counſel for defendant Barcn, and on reading 3 
decretal order of this court, dated the fourth day of July 1717» 
between Weeldridge, then vicar of Mevagiſſy, plaintiff, and 
Hanna and others, pariſhioners of the ſaid pariſh, defend- 

ants j 
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ants (a); and after an objection had been taken to ſuch WII I IAU 
reading thereof, and over-ruled by the court ; and reading the againſt 
depoſitions of ſeveral witneſſes; the further conſideration of Banon. 
this cauſe was adjourned over to the ninth inſtant, when the 

Barons declared they would give their opinion on a future day ; 

and now, upon further debate of the matter 


Tus Cova r ordered the bill, as againſt J. Smith, to be diſ- The bill difmige. 
miſſed with coſts, and as to Baron, Mayne, Fohns, Penever, ed as to Smith, 
and Williams, to be retained for a year, with liberty for an the Matter Sey. 
action at law to be brought in the mean time againſt the de- —— 
fendant 7. Baron, either in the name of Richard Mayne, the — wg 
Richard Johns, Richard Penever, John Williams, or any other fendants. 
perſon inhabiting with his family in the pariſh of Saint Ewe, 
who had paid any money for tithes to Baron for money had 
and received to the uſe of the plaintiff in ſuch action. The 


conſideration of coſts and further directions to be reſerved. 


On the eighth of Fuly 1767, the defendant's counſel inform- 
ed the court that the plaintiff had brought no ſuch action, and 
that the ſaid time allowed for bringing the ſame was expired ; 
and therefore prayed, that the ſaid bill might be diſmiſſed out 
of this court, with coſts to be taxed for the defendants (except 
the ſaid defendant Smith); whereupon, and on hearing counſel 
for the plaintiff, | 


Tas Cover ordered, that the ſaid bill be retained in court 
until Michaelmas term next, the ſaid plaintiff undertaking to 
to try the action by him lately brought at the next aſſizes. 


- T * 
KyNASTON againſt HAWLEY. 8 


Middleſex, 3oth June 1766. 


TH: bill ſtated, that the plaintiff's father had been, for The Catherine 
thirty years paſt, ſeiſed in fee ſimple, or of ſome other 45 4 ens 
good eſtate of inheritance ; and that the plaintiff was, by virtue — = 
of indentures of leaſe and releaſe, dated the thirty-firſt of L Fa. 
ul and the firſt of Auguſt 1760, and of a fine levied in pur- Smithfeld, in the 
uance thereof, ſeiſed in fee or of ſome good eſtate of inheritance ""? of -e 
of all the rectory impropriate of the pariſh of Saint Botolph * 8 
without Aldgate, ſome part whereof was in the city of London propriator of 
and the liberties thereof, and the other part thereof in the Saint Forolph 
ſuburbs of the ſaid city, in the county of Middleſex ; that *%-t 2 
the plaintiff's ſaid father, being ſo ſeiſed of the ſaid rec- armen, in lu 
tory, did, by his deed poll, dated the twenty-eighth of Ofober of the tithes of 
1761, grant to the plaintiff all tithes, tenths, rates, compoſi- theſa.dpremiſes, 
tions, cuſtomary payments, or other duties, in lieu of tithes or 
tenths iſſuing and payable out of or for all houſes, outhouſes, 
buildings, warehouſes, ſhops, ſheds, cellars, wharfs, ſtables, 
grounds, and other hereditaments belonging to the ſaid rectory, 
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Krnasrox and which were due and in arrear on or before the fifth of 7 
ee 1760, old ſtyle; that the plaintiff, as impropriator of the ſaid 
ant rectory, and as aſſignee under the ſaid deed, was entitled to 
receive all manner of tithes and ſums of money anciently paid 

as moduſes for tithes, or as compoſitions in lieu of tithes, and 

all preſcriptive payments in the name of tithes, and all other 

dues and profits to the ſaid rectory and pariſh church and the 
impropriation thereof belonging and payable” by the inhabi- 

tants, owners, occupiers, and poſſeſſors of any houſes, &c. 

within the ſaid pariſh, and the precincts, limits, and titheable 

places thereof, within the time aforeſaid, as well «in ſuch parts 

of the Taid pariſh as were within the city of London and the li- 

berties thereof, as in ſuch parts thereof as were in the ſaid pariſh 

and ſuburbs of the ſaid city in the county of Middleſex ; that the 

defendant, for ſeveral years paſt, had been an inhabitant and 

occupier of one dwelling houſe and brewhouſe, with the 

buildings and appurtenances, fituate in Lower Eaſt Smithfield, 

near the Hermitage, within that part of the pariſh which lies in 

Middleſex that all former inhabitants or occupiers of the 

| ſaid houſe, &c. had, from time to time, immemorially paid 
| three pounds yearly for the tithes.of the ſaid houſe, &c. or as 
an ancient compoſition made for the tithes of the land on 
which the ſaid houſe, &c. were erected, by yearly, half yearly, 
or quarterly payments; that he, the plaintiff, had applied to 
the defendant and requeſted him to pay him the arrear which 
was due for his preſcriptive payment, in lieu of the tithes of 
the ſaid houſe, &c, ; but that, under ſome frivolous pretence, 
he bad refuſed ſo to do, ' he bill therefore prayed, that the 
defendant might, by the decree of this court, be compelled to 
account with the plaintiff for all arrears of ſuch ſums of money, 
in lieu of or in the name of tithes, which had accrued due, for 
or jn reſpect of the premiſes whilſt the defendant had held or 
occupied the ſame, and might pay and ſatisfy the plaintiff 


what ſhould appear to be due and owing to him on {ſuch 
account, 


The defendant ſaid, that the plaintiff”s father might, for 
any thing he knew to the contrary, have been ſeiſed in 
fee, for thirty years of the rectory impropriate of Saint 
Botolph without Aldgate, and that he might execute the ſaid 
deed to his ſon of the tithes, &c. of the ſaid rectory ; and he 
admitted that he had, for eight years paſt, been an inhabitant 
ard occupicr of a dwelling-houſe and the Catherine N heel 
Brewhouſe, with the appurtenances, in Lower Eaft Smithfield, 
near the Hermitage, as ſtated in the bill; but he inſiſted, 
that the land on which the houſe, &c. ſtood, was parcel of 
the lands belonging to the abbey of Saint Mary of Grays, near 
the TowER of Lond:n; that the abbot and convent of the ſaid 
abbey were of the Ci/tertion order; that the ſaid abbot and 
coavent were, at the diſſolution of the abbey, ſeiſed in fee of the 


ſaid 


— 
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ſaid land, and that the abbot and his farmer, or tenant thereof, 
were therefore exempted from the payment of any tithes or 
any compoſition in lieu thereof; that the abbey was diflolved 
by the 31. Hen. 8. and that his majeſty became ſeiſed in fee 
of the ſaid premiſes by virtue of the ſaid act; that Henry the 
Eighth granted the ſaid premiſes to Sir A, Darcy, knight, in 
fee, exempt from tithes, and that by ſeveral ſubſequent con- 
veyances the ſaid lands became veſted in . Goodman, de- 
ceaſed, in fee; that ſince his deceaſe his brother, V. Goodman, 
became ſeiſed thereof in fee; that V. Goodman, being fo ſeiſed, 
by indenture dated the thirtieth of January 1762, granted to 
the defendant, &c. the ſaid dwelling-houſe, &c. to hold for 
ſixty-one years; and that by virtue thereof he now enjoyed the 
ſame. He ſaid, that he had not paid any tithes, or any thing 
in lieu thereof, during the time he had been in poſſeſſion of it; 
but he admitted, that he had been applied to to pay to the 
plaintiff the arrears of a pretended preſcriptive payment in lieu 
of tithes for the ſaid premiſes, and that he had refuſed ro pay 
the ſame 3 but he ſaid, that he believed that the ſaid three 
pounds a year had been paid by the former occupiers, and, con- 
tending that they had paid it in their own wrong, hoped it would 
not be binding upon him, as he claimed the ſaid exemption. 


The plaintiffreplied; the defendants rejoined ; and ſeveral wit- 
neſſes were examined on both ſides; and upon hearing counſel; 
and on reading an indenture, dated the twelfth of Zune 1428, 
ſigned J. Raymond and others; a leaſe and releaſe, dated the 
thirty-firſt of July and the firſt of Augy/? 1760, ſigned T. Ky- 
na/lon and others; an indenture of fine of the rectory of Saint 
Batolph, Aldgate, in Michaelmas term 1760; an aſſignment of 
the arrears of the tithes of the ſaid pariſh, dated the twenty- 
eighth of October 1761, ſigned T. Kynaſton ; two decrees of 
this court made in Eafler term, the ſeventh of May, and Tri- 
nity term, the fifth of July, ini the ſixth year of William and 
Mary, between Umfreville and Topping (a) ; a decree of this 
court of the twenty-ſixth of November in the ſame year, in the 
cauſe of Umfreville againſt Campicn (6) ; a decree of this court, 
of the twenty-eighth of May 1761, in the caſe of Kynaſton 
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 Kynasron 


againſt 
HAWIZ . 


againſt Hatterſley (c); copy of letters patent, dated the twen- 


tieth of March, in the twenty-fourth year of Edward the Third, 
and the twenty-cighth of June, in the twenty. fifth year of 
the ſaid king; four accounts of ſeveral depoſitions in the 
cauſe; and on debate of the matter; 


Tae Cour ordered the defendant to account with the 
plaintiff for the tithes of the premiſes occupicd by him in the 
laid pariſh, at the rate of three pounds by the year, during the 
time of his poſſeſſion and occupation thereof, as in the pleadings 
of this cauſe mentioned, with coſts. The deputy remem- 


(4) Vol. i. page 326. (6) Vol, i. page 329. (e) Ante, page 9- 
brancer 
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brancer made his report, dated the twenty- fourth; and on the 
tw ety-ſixth of February 1767 the ſaid report was confirmed, 
andthe defendant ordered to pay to the plaintiff one hundred 
pounds, three ſhillings, and tenpence, reported due to him for his 
tithes and coſts, wiz. for the tithes for ſeven years and three 
quarters, at three pounds per annum, twenty-three pounds, five 
ſhillings ; coſts, ſeventy- ſix pounds, eighteen ſhillings, and ten. 
pence; inall, one hundred pounds, three ſhillings, and tenpence, 


DocxwRayY again RIDDELL. 
Northumberland, 1/ July 1766. 


HE bill ſtated, that the plaintiff was, and ever fince the ſecond 
of January 1762 had been, vicar of Stamfordham, in the 
county of Northumberland, and as ſuch was legally entitled to all 
the tithes, &c, belonging to the vicarage, particularly to the tithe 
of hay within the townſhips, hamlets, or territories, of Chegſburn 
Grange, Nejbit, Ouſton, Ingce Ryal, otherwiſe Ryehill, Hear ſley, 
Eaft Bitchfield, Weſt Bitchfield, and Blact Heddon, within the ſaid 
pariſh ; that the defendant Riddell, for two years paſt, had been 
an occupier of meadow ground within the townſhip of Chee/burn 
Grainge, from whence he had in each year quantities of hay; 
that the defendant Pattiſon had alſo been an occupier of meadow 
ground within the townſhip of Neſbit, from whence ſhe had 
hay ; that the defendant Dunn had alſo occupied lands in the 
townſhip of Ouſtan, from whence he had yearly great quantities 
of hay; that he had requeſted of them reſpectively to ſet out 
their tithes of hay in kind to him as vicar of the ſaid pa- 
riſh ; but that they had refuſed ſo to do, under the pretence 
that they were exempted from the payment of tithe hay. 
The bill therefore prayed, that the defendant the Biſbap of 
Durham might anſwer ſo much of the bill as materially concerned 
him, and particularly whether, in right of his biſhoprick or 
otherwiſe, he claimed to be entitled to the tithes of hay within 
any part of the pariſh of Szamfordham ; and that the other 
defendants might ſeverally come to an account with, and make 
the plaintiff a ſatisfaction for the tithes of the hay of their 
ſeveral lands and grounds within the ſaid ſeveral townſhips ſo 
withheld from him as aforeſaid, 


The defendants Ridgel!, Patiſen, and Dunn, denied the plain- 
tiſt's title to the tithe of hay in kind within the ſaid townſhips 
but ſaid, that he ought to receive the following modu/es in ſatiſ- 
faction of tithe hay within the ſeveral hamlets of Cheeſburn 
Grange, Neſbit, and Ouſſon. 


The defendant R:ddell ſaid, that he was ſeiſed of the manors 
of Cheeſburn Grange, Neſbit, and Ouſton, and the ſeveral lands 
and grounds ther-to belonging ; and that the ſame were in the 
poſſeſſion of himſelf and his tenants, of whom the defendants 


Pattiſon 
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Pattiſon and Dunn were two; that a certain modus of three 
ſhillings and fourpence yearly was now, and had been immemo- 
rially due and payable at Eaſter yearly, or as ſoon after as 
demanded, to the vicar of Stamfordbam, or his leſſee or leſſees, 
for and in lieu and ſatisfaction of all tithes of hay yearly growing 
within the manor of Cheeſdurn Grange; and the like modus 
for tithe hay in the manor of Neſbit; and alſo in the manor of 
Ouſton ; that he had offered to ſatisfy the plaintiff, and pay him 
the arrears of all and the future growing payments of the ſaid reſ- 
pective moduſes; but that he abſolutely refuſed to accept theſame. 


The plaintiff replied ; the defendants rejoined and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading the ſeveral proofs in the cauſe ; 


Tax Coua r ordered the bill to be diſmiſſed with coſts, 


T. PARKER. 
S. S. SMYTHE, 
Rich. ADAMs. 


BicXHAM againſt LANGDALE ; et Contra. 


Leiceſterſhire, 1/1 July 1766, 

1 bill ſtated, that the plaintiff was, in the month of Octaber 

1761, duly preſented to the rectory of Laughberough, in 
the county of Leice/ier, and thereby had become entitled to the 
great and ſmall tithes of the pariſh ; that the defendants had, 
during the laſt three years, held and occupied the Parks or the 
Park Clifes and Widenbrok Cloſes, and had wheat, barley, peaſe, 
beans, oats, and hay, growing thereon ; that they had alſo fed 
and depaſtured barren and unprofitable cattle thereon, the tithes 
of which they had yearly converted to their own uſe, without 
making him any ſatisfaction for the ſame. The bill alſo charged, 
that the defendants, during the ſaid time, had ſeverally held and 
enjoyed other lands in the pariſh, and had other titheable 
matters yearly growing thereon, and particularly that they had 
fed and depaſtured divers theep, which had dropped lambs and 
produced wool, It alſo charged, that they had had on the ſaid 
lands turnips, which they had gathered, and alſo great quantities 
of pigeons, pigs, bees, milk, and fruit, the tithes of which they 
had refuſed to pay. The bill therefore prayed, that the 
defendant Langdale and others might be decreed to account 
with the plaintiff for the tithes ſo ſubtracted by them reſpectively 
as aforeſaid ; that what ſhould be due from J. Sears might be 
paid out of the aſſets come to the hands of the defendant 
E. Scars; that ſhe might admit aſſets for the purpoſe, or 
account for the ſame ; and that the plaintiff's right to the 
_ - the ſaid lands might be eſtabliſhed as againſt the owners 

creo 
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The defendants admitted, that they were owners and occu- 
Piers of the lands in the bill mentioned ; that the lands lay in 
the pariſh; that the plaintiff was rector thereof; and that he was 
entitled to all ſuch great and ſmall tithes as were due and pay- 
able to the rector; but they inſiſted, that no tithes whatſoever 
were, or had been, ſince the plaintiff became rector, payable for 
any of the ſaid lands; for that the lands called Loughborough 
Parks were formerly part of the inheritance of THE crown or 
ENGLAND and the ancient poſſeſſions of the crown; that Queen 
Elizabeth, or ſome king of England her predeceſſor, was ſeiſed, 
in right of THE RO -V oF ENGLAND, of Loughborough Park 
lands; that he or ſhe, and all his or her predeceſſors kings of 
England, had held and enjoyed the ſaid lands, from time 
whereof the memory of man was not to the contrary, for him or 
herſelf, and his or her tenants, exonerated, privileged, and 
acquitted of and from the payment of any manner of tithes 
for or in reſpect of the ſaid lands; that the ſaid lands 
were granted by the crown to a former Earl 7 Huntingdon 
and his heirs, at a certain rent, to be held of the crown ; 
that the defendants Watkinſon, Olderſhawv, and Boyer, claimed the 
ſame by meſne conveyances from and under ſuch grant; and 
that, by virtue of ſuch preſcription in the crown, they were en- 
titled to hold the ſaid lands in like manner exonerated, acquitted, 
and privileged from the payment of any tithes in reſpect thereof. 
They ſaid, that they believed, that in the year 1703 a 
commiſſion had iſſued under the ſeal of the Biſbp of Lincoln 
to the miniſter, churchwardens, and inhabitants of the pariſh 


of Loughborough, which is in the dioceſe of Lincoln, to make a 


ſurvey of the rights and cuſtoms belonging to the rectory ; 
that ſuch ſurvey was made accordingly, and returned into the 
biſhop's regiſtry ; and that, amongſt other things contained in 
the ſaid ſurvey, are the following particulars, ro WIr, « An 
« Account of all Rights and Cuſtoms belonging to the Rectory 
c of Loughborough.—ITEM, It is a rectory in which all manner 
„ of tithes are due in kind, except all thoſe grounds called 
« Loughborough Parks paying nothing; and all thoſe grounds 
« called the Outwoods paying nothing; and all thoſe grounds 


.« called Burleigh Parks paying yearly two —_ and all that 


« ground called Radmore, one half in the poſſeſſion of Miles 
« Newton, and the other half in the inheritance of the Earl of 
« Huntingdon, paying each of them yearly one ſhilling ;” and 
they inſiſted, that agreeable to the ſaid ſurvey, the lands therein 
mentioned as not liable to the payment of tithes had not, within 
the memory of man, paid tithes in kind, nor did they believe 
that tithes, or a compoſition for tithes, had ever been paid for 
Loughborough Parks ; but that in caſe the ſaid lands had ever 
been titheable, they further inſiſted, that they were exempted 
from the payment of tithes by compoſition real, or ſome other 
lawful mode of diſcharge, and particularly the Park Cleſes, which 

formerly 
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formerly belonged to the family of the Earl of Huntingdon z Bicxnane 
that the ſaid family were alſo owners of the advowſon of the 924i 
rectory, which they gave to Emmanuel College, in Cambridge; ppt +, 
that they endowed the ſaid rectory with a conſiderable tract of 

land, which was ſtill enjoyed by the rector of the pariſh for the 

time being; that in conſideration of ſuch endowment, and by 

the inſtrument of the ſaid endowment, the ſaid lands were either 

exempted from the payment of tithes, or were granted upon 

condition that no tithes ſhould be demanded for the ſaid cloſes 

called the Park Cloſes. 


The defendants Watkinſon and others ſaid, that, except the 
lands called the Parks, or the Park Cloſes, and the lands called 
Widenbrook Cl:ſes, they did not, in the ſaid three years, hold or 
occupy any other lands in the pariſh, ſave that during the faid 
years the defendants Watkinſon and Boyer, and each of them, 
held and occupied two gardens, and the defendant Farrow one 
garden, in the ſaid town; and that for thoſe held by the 
defendants Watkinſon and Boyer there had been reſpeCtively a 
money compenſation or rate paid to the plaintiff as rector; but 
that nothing had been paid for the garden held by Farrow, 
the fruits and produce thereof being ſo extremely ſmall ; and 
alſo ſave that the defendants Langdale and others during the ſaid 
time had ſeverally held and occupied certain pieces of land, 
parcel of the then late open fields in the parith ; and that the 
ſaid lands, by virtue of an act of parliament made and paſſed for 
incloſing the ſaid fields, were, during the ſaid three years, and for 
ever after, exempt and diſcharged from the payment of tithes : 
and they ſet forth the ſeveral other lands they held; the ſeveral 
titheable matters they had thereon, and the values thereof; 
and the defendant Scars admitted aſſets of her late huſband, 


The defendant Watkinſon and others filed a croſt bill againſt 
the rector, and the maſter, fellows, and ſcholars of Emmanuel 
College, in Cambridge, ſetting forth, that they were owners and 
occupiers of ſeveral parcels of land in the pariſh, which, together 
with ſeveral other parcels of land of which other perſons were 
owners, were, and had been for time immemorial, called 
Loughborough Parks ; that the Earls of Huntingdon were formerly 
owners of the ſaid parcels of land uſed as a park, and were 
formerly patrons of the rectory of the pariſh and pariſh church 
of Loughborough ; that before the Earls of Huntingdon were 
owners of the ſaid lands, they were part of the inheritance of 
THE CROWN 3 and that Queen Elizabeth, and all her predeceſſors 
kings of England, held and enjoyed the ſaid lands, from time 
whereof the memory of man was not to the contrary, for herſelf 
and her tenants, exonerated, acquitted, and privileged of and 
from the payment of any manner of tithes in reſpect thereof; 
that the ſaid queen being ſo ſeiſed, granted the ſaid lands to the 
Earl of Huntingdon and his heirs, to hold to him and his heirs 


at 
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at a certain rent from her majeſty as of her manor of Ea 
Greenwich ; that the plaintiF Watkinſon and others then held 
the ſaid lands by virtue of meſne conveyances from the Earl of 
Huntingdon, and by virtue of ſuch preſcription were entitled to 
hold the faid lands exonerated, &c. from the payment of any 
tithes ; that tithes had never been paid to, or claimed by, the 
rectors of the ſaid pariſh in reſpect of the ſaid lands; that in 
1703 a commiſſion iſſued under the ſeal of the Biſhop of Lincoln, 
directed to the miniſter, churchwardens, and inhabitants of the 
faid pariſh of Loughborough, to make a ſurvey of the rights and 
cuſtoms belonging to the ſaid rectory ; and that ſuch ſurvey was 
made accordingly ; that another ſurvey or terrier of the ſaid 
rectory was made in 1748, and then in the biſhop's regiſtry z 
that amongſt other things contained therein were the following 
particulars, (An Account of the Rights and Cuſtoms belongin 
« the Rectory of Loughborough.—It'is a rectory in which al 
« manner of tithes are due in kind, except all thoſe grounds 
& called Loughborough Parks paying nothing ;“ that the manner 
of tithing mentioned in the ſaid terriers had always been com- 
plied with on thoſe lands within the ſaid pariſh where tithes were 
payable; and that the modus of two ſhillings had always been 
paid for Burleigh Parks, and the defendant the rector had 
received the ſame accordingly ; that there were within the ſaid 
pariſh of Loughborough certain ancient cuſtoms and modes of 
tithing particular things, which had been uſed for time immemo- 
rial therein, that is to ſay, in lieu of the tithes of colts, two- 
pence; and of milk and the tithe of calves, for every cow and calf, 
three halfpence ; and of the milk of the cow which had no calf 
that year, one penny; that wheat, rye, and all ſorts of corn 
which were ſhorn, were titheable in the ſhock, and that the incum- 
bent paid for the ſhocking eightpence for every yard land. They 
inſiſted, that the — 2 had in their cuſtody or power 
ſeveral terriers, containing an account of the revenues of the 
rectory, wherein it was expreſsly declared, that the ſaid lands 
were not ſubje&t to the payment of tithes ; and alſo ſeveral 
books, papers, and writings, which belonged to the former 
rectors of the ſaid pariſh, whereby the ſame appeared; that 
they alſohad a deedof gift and conveyance, whereby the advowſon 
thereof was conveyed to them by ſome Earl of Huntingdon ; and 
that it thereby appeared, that that family were patrons of the ſaid 
rectory; that they had other grants likewiſe in their cuſtody 
made by ſome king or queen of England, whereby it appeared, that 
the ſaid lands and the adyowſon thereof did belong to the crown; 
but that they refuſed to produce the ſaid ſeveral deeds, evidences, 
and writings, or to admit ſuch cuſtom of tithing, The crefs bill 
therefore prayed, that a perpetual injunction might be awarded 
to reſtrain the defendant J. Bickham from taking or demanding 
any tithes for or in reſpect of the lands called Loughiorough Parks, 
belonging 
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belonging to the plaintiffs ; and that the ſaid cuſtoms of tithing 
might be eſtabliſhed by the decree of the court. 


The rector Bickham admitted, that the plaintiffs were owners 
and occupiers of divers parcel of land, which, with certain other 
parcels of lands had, for time immemorial, been called Loughbo- 
rough Parks : and that the lands which Boyer was owner of, and 
Taylor and Farrow were occupiers of, were called the Parks or Wi- 
denbrook Cloſes; but he denied that he knew whether the Earls of 
Huntingdon were formerly owners of the ſaid lands, or that the 
ſaid lands did ever belong to, or were part of the inheritance of 
THE CROWN OF ENGLAND; or that Queen Elizabeth, being ſeiſed 
of the frechold and inheritance of Loughborough Park lands, 
did grant the ſame to the Earl of Huntingdon and his heirs 
at a certain rent, to be held for her majeſty as of her manor 
of Eaſt Greenwich ; or that ſhe or her predeceſſors, or the 
faid plaintiffs, or any of them, by virtue of any preſcription 
in the crown, were entitled to hold and enjoy the ſaid lands 
exonerated from the payment of tithes ; or that there ever 
was any preſcription in the crown in reſpect thereof. The 


rector alſo ſaid, that he had never heard, and that he did not 


believe that any tithes had ever been paid for the ſaid lands ; 
but he inſiſted, that it did not therefore follow that no tithes 
were due or payable for the ſame. He denied, that ſuch tithes 
had never been claimed by the rectors of Loughborough, and in- 
ſiſted that his predeceſſors had claimed the ſame; and ſaid that a 
payment of two ſhillings was offered in the reſpect of the lands 
called Burleigh Parks, and refuſed; and he inſiſted on tithes in kind. 
He ſaid, that he believed that in the year 1703 a commiſſion did 
iſſue to make a ſurvey of the rights and cuſtoms belonging to the 
ſaid rectory; and that ſuch ſurvey was made and returned; but 
he denied, that the particulars in the bill mentioned were con- 
tained therein, or that any manner of tithing was mentioned in 
the ſaid ſurvey, no ſuch being contained in the office copy 
thereof obtained by him; and therefore he inſiſted, that the 
manner of tithing obſerved in the ſaid pariſh could not have 
been according to ſuch ſurvey. He denied, that he knew or 
believed that two ſhillings had yearly been paid in lieu of the 
tithes of Burleigh Paris; but ſaid, that he believed his prede- 
ceſſors had accepted the ſame for and in lieu of the tithes of 
Radmoer. He inſiſted, that the tithes for Loughborough Park 
were due to him of common right, as rector of the pariſh; that 
the mere non-payment of tithes was no exemption from the 
payment thereof; and that the plaintiffs could not preſcribe ge- 
nerally in non decimando for their ſaid lands; but that in caſe the 
ſame were exempted, they ought to prove the ſame. He 
ſet forth an extract taken by him from a terrier in the regiſtry 
at Leiceſſer in 1724, ſubſcribed by J. Alleyne, rector, the 
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churchwardens, ſideſmen, and others, which contained theſe 
words; « An Account of all the Rights and Cuſtoms belonging 
© to the Rectory of Loughborough.—lt is a rectory in which all 
cc manner of tithes are due in kind ;” without any exceptions of 
Loughborough Parks, Burleigh Parks, the Outwoods, or Radmoor, 
either in the ſaid extract or the ſaid terrier: and he ſet forth the 
purport of the four terriers which he had in his poſſeſſion, and left 
the ſame for the plaintiffs inſpection; but he ſaid, that he did not 
know by what authority the ſame were taken ; and he ſubmitted 
how far they ſhould influence or determine his right to the 
tithes of Loughborough Parks ; and hoped the Court would 
not interfere by way of injunction to reſtrain him from taking 
or demanding the faid tithes, | 


The College admitted, that they were patrons of the rectory, 
and that the advowſon thereof had been heretofore given them 
by ſome Farl of Huntingdon ; and ſaid, that they believed Lough- 
borough Parks were titheable. 'They denied that they had in 
their cuſtody any deeds, &c. ſave an indenture dated the nine- 
teenth of January, in the twenty-eighth year of Queen Elizabeth, 
purporting to be a grant from the Earl of Huntingden to Sir 
F. Mildway and F. Haſtings and their heirs of the advowſon 
and patronage of the rectory, in truſt for the uſe of the Earl 
during his life, and after his deceaſe to the College; and alſo 
a paper-writing purporting to be an examined extract of a grant 
dated the twenty-ſixth of November, in the eighteenth year of 
ueen Elizabeth, of the ſaid advowſon, as parcel of the pol- 
ſeſſions of Henry, Duke of Suffolk (attainted of high treaſon), 
to the ſaid Earl of Huntingdon ; and they averred, that there 
was not any thing in the ſaid indenture relative to the lands not 
being titheable. They alſo denied, that they had in their cuſtody 
or power any grant made by any king or queen of England, 
whereby it appeared, that the ſaid lands, or the advowſon 
thereof, belonged to the crown. They admitted, that it might 
be true that the ſaid rectory was endowed by ſome Earl of 
Huntingdon : but ſaid, that they knew nothing thereof. 


The rector Bickham further admitted, that ſuch terrier 
of the rectory had been made in the year 1748; but ſaid, 
that the ſame had never been returned into the biſhop's regiſtry. 
He alſo admitted, that there were within the pariſh certain 
ancient cuſtoms and modes of tithing particular things within 
ſuch parts of the ſaid pariſh where tithes had uſually been paid, 
for ought he knew, for time immemorial, in licu of the tithes 
of colts or foals, twopence for each colt or foal ; in lieu of the 
tithe of milk or calves, for every cow and calf three halfpence, 
and one penny for a cow that gives milk and hath no calf 
that year; for Zafter offerings, wool, or fleeces, lambs, and pigs, 
according to the terrier ; that wheat and rye and all forts of 
corn were ſhorn, and by the ſaid cuſtom titheable in the ſhock, 

and 
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and the incumbent paid for the ſhocking the ſame in the open 
felds of Loughborough before they were incloſed, eightpence for 
every yard land in the hamlet of Kingthorp, ſixpence; and that 
in the hamlet of Foedthorp nothing was ever paid for ſhocking, 
or for broken lands, or for any quantity leſs than a quarter of a 
yard land ; but he infiſted, that the ſaid cuſtoms or moduſer did 
not nor could extend to the land called Loughborough Parks, which 
had never paid tithes as alledged by the plaintiffs. He denied, 
that he knew that ſuch non-payment of tithes for the ſaid lands 


ed from any legal exemption or ground of diſcharge ;. 
and inſiſted on his right, as rector of the ſaid pariſh, to the tithe | 


of the ſaid lands. 


The plaintiffs in both cauſes replied z the defendants rejoined 
nog the College) ; and witneſſes were examined on both 
fides in the original cauſe ; and the cauſes came on to be heard 
together purſuant to order ; and upon hearing counſel for all 
parties. 

Tux Cour ordered the defendant Langdale and others (the 
occupiers) to account with the plaintiff for the value of the tithes 
of the ſeveral titheable matters and things demanded by the 
original bill, with his coſts of ſuit. | 


Tur Covar further ordered the croſs bill to be diſmiſſed 
with coſts. 


But by an order made the ſeventh day of July 1767, on the 
application of Langdale, &c. theſe cauſes were ordered to be 
reheard, upon the uſual depoſit z which being accordingly 
made, they came on to be reheard on the ſixteenth of November 
1767 3 and upon hearing counſel for all parties; and reading 
the petition for re- hearing; and alſo the decretal order made 
the firſt of Fuly 1766; the ſeveral anſwers, croſs bill, and de- 
poſitions ; and the depoſition of T. Dolly to prove an inſtrument 
called a ſurvey or terrier, being offered ro be read on behalf 
of the defendants Langdale, and objefted to by the plain- 
tiff's counſel as not evidence, being a copy, and if an origi- 
nal not properly a terrier, being a return to a commiſſion iſſued 
by the biſhop, and the Court allowing the ſaid objection; 
and on debate of the matter | 


Taz Covi ordered the ſaid decree to be affirmed ; and the 
depoſit of ten pounds to be paid to Bickham or his clerk in 
court. 
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TOI: | ; CArrWRIGHT againſt BAIL EV. | 

| | Shropſhire, 10th December 19766, 
The vice of HE vicar of Wroxcter, in the county of Salo, claimed the 
— 2 OM T tithes of all graſs and hay, clover graſs, and clover hay, 
— ak yoort . mowed, or cut down within the townſhip of Norton in 
of clover ſeed the pariſh. | 


. The defendants admitted, that the plaintiff had been, for 


many years paſt, vicar of M rareter; that the townſhip of Norton 
lay therein ; that the vicars for the time being were entitled to 
all the ſmall tithes thereof, and to the tithes of graſs, hay, clover 
fs, and clover hay, where the fame were reſpeMively cut for 
fodder, within the ſaid townſhip, except where a modus was 
payable in lieu thereof. | | 


The defendant Bailey the elder admitted, that he had, for ſi 
Fears paſt, occupied a in the townſhip of Norton, as tenant 
to J. Corbett; that he had, for three years, ſowed certain fields 
of the faid farm withrye graſs ſeed, and had carried away all the 
produce without ſetting out the tithes thereof, inſiſting, that as 
was cultivated for the purpoſe of gathering the ſeed thereof, 
and uſed and managed accordingly, and not applied to any pur- 
© poſes as fodder, no tithes thereof were due to the vicar. He 
alſo ſaid, that during the ſaid three years he had.cut clover, 
which was alſo uſed for ſeed. But he admitted, that he had, 
during that time, cut clover and rye graſs, and had uſed the ſame 
for the purpoſe of fodder ; but he inſiſted, that the tithe thereof 
had been duly ſet out, and that the plaintiff had carried it away. 
He alſo admitted, that the plaintiff did, about fix years ago, tithe 
ſome rye graſs which had been cut upon the ſaid farni, and cured 
for ſeed z and that he had carried away the ſame without leaving 
the tithe ſo ſet out. | 


The defendant Bailey the younger ſaid, that he held a farm 
in the ſaid townſhip ; and put in the like anſwer, 


Both the defendants faid, that at the time they took their 
farms they were, by agreement, to hold the ſame free and 
| amge from the payment of ſuch tithes as 7. Corber, 
or claiming under him, were entitled to z and they hoped, 
that the tithes of clover ſeed and rye graſs belonged to him, and 
were not included either in the deſcription of ſmall tithes, 
or in the tithes of graſs, hay, clover or clover hay 
cut for fodder. They admitted; that the plaintiff had applied to 
them toaccount for the ſaid tithes, and that they had refuſed ſo to 
do for the reaſons aforeſaid, and alſo becauſe the tithe of clover 
and rye graſs cut for ſeed was eſteemed, in ſeveral other pariſhes 
in the ſaid county, a great tithe, 5 
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The plaintiff replied z the defendants rejoined ; and witneſſes Canywn "mg 


mined on both fides ; and upon hearing counſel ag 
I and 7 7 anſwer, and the depoſitions of BAiLETs 


ſeveral witneſſes; and on full debate 


Tus CouxT ordered the defendants to account with the 
plaintiff for the value of the tithes of the clover ſeed and rye graſs 
ſeed as demanded by the bill, with coſts, ; 


PARKER, Chief Baron. 
SMYTHE, Baron. 
ADans, Baron. 
HorTON againſt GovDparD. —_ © mo 


Surry, 12th December 1766. 


T* bill ſtated, that in the month of Seprember 1750 the The er of 
plaintiff was duly preſented to the rectory of Haſcomb, in T2 dhe 
the county of Surry, and had thereby become entitled to all 224 wheat, 
the tithes therein; to twopence from every houſekeeper living hay, aftermath 
in the rectory as an oblation, and to twopence, as an Eaſter of clover, _ 
offering, for every perſon in the family of ſuch houſekeeper —_— 
who was above the age of ſixteen z that the defendant — agiſtment, 
Goddard occupied in the pariſh Lodge Farm and Markwith Farm; on Lodge Farm, 
that in the year 1764 he had herbs, fruit, roots, wheat, rye, oats, Martwith Form, 
barley, beans, peaſe, corn, grain, and graſs growing thereon rae 
that he had depaſtured thereon cows, which had calves and gun, ber 
milk ; that he had ſeveral acres of turnips, on which, as well as the year 1764 ; 
on the paſture lands, he had depaſtured ſheep, from which and ſays, that 
he had lambs and wool z that he had alſo depaſtured unprofitable 1 1 none 
cattle on the ſaid farms ; that he had alſo cut ſeveral acres of 10 ＋ 
clover a ſecond time, and let ſeveral acres thereof ſtand for ſeed; woddd take his 
that he had ſeveral ſows, which had litters of pigs ; and that tithes in kind. 
he had alſo cut and ſold quantities of underwood from off the 
ſaid lands. The bill alſo tated, that fince Michaelmas 1763 
the defendant Butcher had occupied Parkhatch Farm, and other 
lands called Giles Farm, on which he had growing, arifi 
and renewing the ſeveral titheable matters and things aforeſai 
The bill further ſtated, that the plaintiff had applied to them to 
account with him for the ſaid tithes, or pay him the juſt” value 
thereof, which they had refuſed to do, pretending, that ſome 
modus or compoſition was due for the ſame. The plaintiff then 
averred, that he had given public notice at Michae/mas 1763 that 
he would take his tithes in kind; and inſiſted, that tithes were 
either due for the turnips eaten by their ſheep, or for the feed and 
agiſtment of ſuch ſheep ; but that they, in order to defraud him, 
had driven off the ſheep by them reſpectively fed in the ſaid 
pariſh into another pariſh to have them ſhorn, and juſt before 
the time of their yeaning E back 

2 to 
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nos ro to be kept and depaſtured in the ſaid pariſh ; that the defenday 
again® Goddard, to defraud him of the tithe of milk, had driven bi 
Goprany. cows, which he conſtantly fed in the ſaid pariſh, out of the ail 
pariſh to milk them, and had afterwards brought them back into 
the pariſh to feed, and had alſo ſold- and uſed the milk in the 
faid en z that he had ſet out his tithe of hay on one part of 
his farm without any perſon being preſent for the plaintif, 
and without having given any notice to ſee the ſame tithed; 
that on another part of the ſaid farms, he did not gi 
the plaintiff any notice till a month after the tithe of his hay 
had been ſet out, and the ſame greatly damaged; that he had 
likewiſe, in the preſence of the plaintiff's tithing-man, tithed ; 
crop of wheat in Gorbridge's Field, and marked the plaintif 
ſheaves by fixing a bough thereon ; that he afterward 
took away the ſheaves which had been ſet out for the plain. b. 
tiff, and left other ſheaves, which being without mark, the ar 
plaintiff's agent did not venture to take t away; and that N 
in another field of wheat, after the ſame had been tithed, 
be hindered the plaintiff taking his tithe away, and that at 
after wards ſqme ſheaves were miſſing, and the reſt damaged, ſa 
The bill therefore prayed, that the defendants might de ul 
reſpectively compelled to make a full diſcovery of all an h 
every the matters aforeſaid, and pay the value of all the tithe, t 

Zafer offerings, or oblations, ſo ſubtracted and withheld from 

_ the plaintiff. : | | 
The defendants The defendants admitted, that the plaintiff was rector d 
mute d ds Haſcomb, and entitled to the tithes. of corn, grain, and hay; 
tithes of corn, but whether he was entitled to any other tithes they could not 
train and hay. ſet forth, becauſe, during all their time, the rectors of the 
. =» faid pariſh, and the plaintiff himſelf till Michaelmas 1763 
had frequently taken a ſum of money ſeverally of the defendant 
And other pariſhioners and occupiers of lands in the faid rectory 
annually, by way of compoþtien for all manner of tithes within 
the ſaid 0. that the plaintiff ſtill took compuſitions from 
ſome of the inhabitants, although be had given public notice 
to the contrary : and they inſiſted, that they had never denied 
the plaintiff's right to tithes, but had always been ready to 
ſet forth or compound with him for the tithes he juſtly claimed, 

and could prove to be due to him, | 


The defendant The defendant Goddard admitted, that he was otcnvier d 
Goddard an- Ladge Farm and of Markwick Farm; and infifted, that tht 
98 plaintiff had duly taken away the tithes of all corn, grain, ud 
| hay, growing on Ledge Farm in the year 1764, and on ſuch put 
of Markwickh Farm as was in the pariſh of Haſcomb, except a ftv 

_ cocks of very coarſe ruſhy hay of little value, and a few ſhears 

of wheat which were ſet out for tithes, but which the plaintif 

refuſed to thke, and left on the lands; and he ſubmitted to tht 

Court, whether the plaintiff had a right to pull down his _ 
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ar wheat'to tithe it after the ſame had been by him fairly and Hon ron 
truly done, He admitted, that he had refuſed to let the plaintiff «ne Y 
come into his field, becauſe the tithe waggon was loaded with 
the tithe of other perſons z and he infifted, that the plaintiff 
had in no ways been injured thereby, as the weather was ex- 
tremely fine, and the wheat afterwards in a better condition; 
and he denied, that he had taken away any of the plaintiff's 
ſheaves of corn. He admitted, that in the year 1764 he had 
kept ſeveral cows ; but denied that they had ever calved in the 
pariſh, or that they had been depaſtured therein till after the 
hay harveſt z but he admitted, that he had reared one calf in the 
pariſh in the year 1764 that he had had by a cow which he fed 
on the hay of the growth of the year 1763, for the tithe of which 
he had compounded with the plaintiff, He alſo ſaid, that he 
had never milked any cows in the pariſh till after harveſt; 
and that he had never refuſed to pay the plaintiff the tithe milk 
whenever he ſent for it. He admitted, that he had in the year 
1764 ſome turnips,which had been fed off by his ewes and lambs ; 
and denied that he had refuſed to pay the tithes for them; but : 
faid, that he had been informed that there was a compoſition 
uſually paid to the plaintiff for the ſame.” He denied that he 
had ſheep thorn in the pariſh in the year 1764; but admitted 
that he had lambs yeaned. . He alſo denied that be had kept on 
the ſaid premiſes, during the ſaid year, any unprofitable cattle 
to be agiſted for hire, or that he had any unprofitable cattle, of 
his own, except only the horſes, which he had kept for. the 
neceſſary management of his farms, He admitted, that he had 
in the ſaid year ſeveral acres of clover ; and ſaid, that he had cut 
down green only three acres thereof; that thoſe were for feedin 
his ſaid horſes and cattle ; and that he had offered the plainti 
the tithe thereof. He denied, that he had cut down any clover a 
ſecond time in the year 1764 1 but admitted, that he had let 
two acres ſtand for ſeed ; and faid, that the plaintiffs agent 
had declared that he could not claim tithes for ſecond cut clover 
or clover ſeed after having taken the tithe of the firſt crop. He 
admitted, that he had in the ſaid year alitter of pigs, in number 
ſeven; and ſaid, that the plaintiff's agent had taken the third 
beſt pig as the tithe for the ſeven, He alſo admitted, that he 
had ſome poultry in the ſaid year; and ſaid, that he was ready 
to pay the tithe thereof : and he denied that he had cut any 
underwood,” fave what had been uſed in repairing the farms, 
and for firing, 


The defendant Butcher admitted, that he had for W The de fene an 
paſt occupied Part bateh Farm and the lands called Giles Farm; 
and faid, that the plaintiff had declined accepting any tithes of his 0 
gardens for the year 1764, but that he had taken away the tithes 
of the apples in the orchards belonging to his ſaid farm. He 
admitted, that he had ſeveral acres of turnips, which were ſown 
L 3 before 
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before the harveſt of the year 1963 ; that he had fed them of 
| by his oxen or cattle before Lady 1764 z that he ha 
compounded with the plaintiff for the tithes of the year 1563; 
that although, under ſuch circumſtances, it was doubtful whether 
ſuch turnips were titheable, yet he had offered the tithe thereof u 
the plaintiff, who- bad declined to fetch the fame. He admitted, 
that he had three lambs yeaned in the pariſh ; and ſaid, that be 
had offered one of them to the plaintiff, who had refuſed t 
it. He inſiſted, that his ſheep were ſhorn out of the 
ith, but that he had offered him the tithes of their wool, 
and that he had refuſed to accept the ſame. He ſaid, that be 
did not know whether the plaintiff was entitled to the tithe of 
clover cut twice inthe ſame ſummer, when the tithes of the firſt 
crop had beeg duly paid. He admitted, that he had kept comin 
the ſaid pariſh in the year 1764, and faid that he had offered the 
iff the tithe milk thereof, but that he had declined fetchi 
from his, the defendant's, houſe, inſiſting, that the tenth 
thereof ſhould be brought to his, the plaintiff's houſe, or to the 
church. He denied that he had kept in the faid year any 
unprofitable cattle for hire, or that he had depaſtured any cattle 
on his farms but what were neceſſary for the management 
thereof. He admitted, that he had ſome poultry in the faid 
year; but ſaid, that the plaintiff's agent had refuſed to accept 
the tithe thereof; it being very trifling. | 
Both the defendants admitted, that in the year 1764 they had 
in their families ſix perſons above the age of fixteen years; 


| but ſaid, that they had never heard that offerings had 


ever been demanded or paid. They denied that they had 
at any time, to defraud the plaintiff of the tithe of milk, driven 
their cows out of the pariſh to milk them, and afterwards 

them back again to feed therein z or that they bad brought back 
the milk to 2 or uſe therein ; or that, to defraud the plaintif 
of the tithe of wool and lambs, they had driven the ſheep 
by them reſpectively fed in the faid pariſh into another yum 
to have them ſhorn juſt before yeaning time; and that if they 
had not ſet out their tithe duly, it was through Ars and 
not fraud. They admitted, that they had notice of the plaintiff's 
intention to take his tithes in kind before the beginning of the 


year 1764. 


The defendant Butcher admitted, that he had ſome acres of 
clover growing on his lands in the year 1764; and that he had 
mowed the ſame after his oxen and cattle had fed thereon ; and 
faid; that the plaintiff had taken his tithe thereof; and 
that he afterwards mowed the rowing thereof, and gave the 
plaintiff notice, who told him, he might do what he would 
therewith. He inſiſted, that he bad not in the faid year any 
calves in the faid pariſh, _ © 
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Both the defendants admitted, that they had in the year 1764 Hoa ron 
ſheep which were depaſtured occaſionally on their farms ox if 
adjoinings part in the pariſh of Haſcomb, and part in a 
neighbouring pariſh 3 but ſaid, that they could not ſet forth 

the particular times when; and they admitted, that they were 


| ſhorn out of the pariſh of Hoſcomb z but inſiſted, that it was 


without any intent to defraud the plaintiff, | 
The defendant Goddard inſiſted, that he did not in the ſaid 
cut any underwood, fave as before-mentioned, or ſell any 
thereof, ſave one hundred faggots z and denied that the 
plaintiff had any right to the tithes of underwood in the ſaid 


The plaintiff replied z the defendant rejoined i and witneſſes 
were examined on both fides ; and upon hearing counſel ; 


and reading ſeveral depoſitions ; and on full debate; 


Tus Count ordered Goddard to account for the tithe of the The tithes of 
wheat growing in the year 1764 on the cloſe of land called wht in Spring 
Spring 


ield ; and alſo for the tithe of his calves and underw —— 
as demanded by the ſaid bill. b 


Tus Cobar alſo ordered the defendants to account for The tithes of 
the tithe of the milk which they reſpectively had from their PK-fruit, Put. 


demanded by the bill. | 


Taz Court further ordered the defendants to pay the Cots ordered. 
plaintiff the coſts of this ſuit with relation to the ſeveral matters 
for which they are reſpectively decreed to account. 1 oe, 


Taz Count farther ordered the bill, fo far as the ſame ſeeks The bill difmif- 
ſatisfa&tion from Goddard for the tithe of hay and pigs, to be be Wund 
diſmiſſed with coſts. — C 

Taz Court alſo declared the plaintiff to be entitled to the The tithes of 
tithe of the ſecond crop of clover, and of the clover which ſtood the ſecond crop 
for ſeed, as demanded by his bill ; but as he waived any account hors = 
to be taken thereof, and agreed to accept of the ſum of fixpence creed. 
in lieu of ſuch tithes, the Court did not direct any coſts in 
relation thereto, 


It was referred to the ty remembrancer to take the 
account, with the uſual directions. In purſuance of the ſaid The report con- 
order, the deputy made his report, dated the twenty-third of u. 
February 1768 ; and upon Ir the decree and report, it 
4 
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Hon ron was ordered by the Court, that the report be ratified and con. 
8 _ firmed, and that the defendants do forthwith pay to the plaintiff 
the ſums reported due for their ſaid tithes, and alſo his taxed 

coſts, viz.the defendant Goddard ſeventeen ſhillings and ſixpence; 

the defendant Butcher eleven ſhillings and fourpence for tithes ; 

and one hundred and twenty-ſix pounds, fourteen ſhillings, and 


MOT Morxcan again Nevitis ; er e Contra. 
Eſſex, 23d February 1767. 


The rector of THE bill tated, that the plaintiff, for twelve years and up- 
Little Leighs, in wards, had been the lawful rector of the pariſh of Little 
_ CT Leighs, in the county of Efex, and, during all the ſaid time, 
milk ; and in- lawfully entitled to the tithes, both t and ſmall, ariſing 
fiſts, that by the therein, particularly to the tithe of milk; that the defendant, 
. cuſtom of the for three years paſt, had occupied lands in the pariſh ; that he 
_ - had had great quantities of milk from the cattle he had kept and 
be pala by every depaſtured on the ſaid lands; that the plaintiff was entitled to 
tenth ' meal at the tithes of milk in kind, and ought to have been paid the ſame 
the church- from Mrchaelmas 1 764 to Michae!/mas 1765; that he had fre- 
— ently applied to the defendant, and requeſted him to pay the 
aid tithe in kind, or to make him ſome ſatisfaction for the ſame, 
but that he had refuſed ſo to do; that by cuſtom, time out of 
mind uſed in the ſaid pariſh, all tithe milk ariſing therein ought 
to be brought to the church-porch of the ſaid pariſh for the uſe 
of the parſon thereof; and that the defendant had neglected or 
refuſed to obſerve the ſaid cuſtom. The bill therefore prayed, 
that the defendant might ſet forth the quantities of milk which 
he had during the time aforeſaid, and be decreed to account for 

the value thereof, 


The defendant The defendant admitted, that the plaintiff then was, and had 
yy, Oo tithe been for twelve years paſt, lawful rector of the pariſh ; and that 
= * he be was, during the aid time, lawfully entitled to the tithes, 
. of great and ſmall, ariſing therein, and particularly to the tithes of 
the cwner of the milk z that he then was, and for three years paſt had been, 
- cows;  gccupier of divers lands in the pariſh and rectory, and that the 
plaintiff was entitled to, and ought, if he had thought proper, 
to have been paid the tithes of milk ariſing on his ſaid lands for 
the ſaid year ; but he denied that the plaintiff had frequently 
applied to him to pay the ſaid tithes, or to make him a ſatisfation 
in lieu thereof, otherwiſe than after-mentioned ; and inſiſted, that 
he had fairly ſet out the tenth meal of his milk in clean pails; and 
that the plainriff might have fetched it away if be had thought 
proper ſo to do; but that he had neglected fo to do, and that he, 
the defendant, had therefore cauſed the ſame to be thrown on 
the dunghill, apprebending that he had no right to make wr 
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thereof; Hedenied that the tithe milk ought, by any immemo— Mien aan 
rial cuſtom, to be carried to the church-porch of the pariſh 1 95 
for the uſe of the parſon; and inſiſted, that it ought to be taken «© Cana. 
by the plaintiff from the defendant's cow-houſe, where his cows 

were ulually milked. He faid, that he had kept no account of 

the ſaid tithe milk; but believed that it might be worth ſeventeen 

ſhillings and fixpence, and no more, He inſiſted, that he had 

given the plaintiff notice to fetch it away at the ſeveral times, 

and in the manner in his anſwer mentioned, | 


The defendant filed his croſs bill, inſiſting on the manner of and files tia 
ſetting out his tithe milk as therein ſtated ; and praying, that the croſs bill to e- 
plaintiff might ſet forth and diſcover, whether he did — _ that 
not fairly ſet out every tenth meal of his milk in clean pails ; ug — 
whether ſuch tenth meal was not the full and juſt tithe thereof; 
whether he might not have fetched away the ſame if he had 
thought proper ſo to do ; whether he did not give him ſuch 
notices in writing; and that he might be declared not liable 
to pay the value of the tithe milk ſo ſer out by him. 


The rector ſaid, that he believed that Nevi/le had ſet out The rector de- 
ſome part of the tithe milk as deſcribed in his croſs bill; but nies that it ought 
whether he fairly ſet out every tenth meal of ſuch milk in clean de paid at che 

ils for the tithe thereof, or whether ſuch tenth meal was the agg! db and 
juſt and full tithe thereof, he knew not ; but believed, that ſuch ogbt to be 
pretended tithe of milk was ſet out by him at the uſual brought to the 
place of milking, and not at the church-porch ; and that there- chuch-porch. 
fore he did not fetch the ſame away; and he inſiſted on the 
cuſtom of. ſetting out the tithe milk, as in his original bill was 
ſet forth, He admitted, that ſuch notices as ſtated in the 
crols bill had been given; but denied that Neville had juſily, 
fairly, and properly ſet out the tithe. | 


The plaintiff in the original cauſe replied ; the defendant re- 
joined; and witneſſes were examined therein: the plaintiff in 
the croſs cauſe replied z the defendant rejoined ; but no wit- 
nefles were examined therein. | : 


Both cauſes were ordered to be heard together, and the 
depoſitions taken in the original cauſe to be read and made 
uſe of as evidence in the cools cauſe ; and on theſe cauſes coming 
on accordingly ; and upon hearing counſel ; and reading the 
proofs z — fully debating the matter; | 


Tux Court ordered Newi/le, to account for the tithe of The gefendant 
his milk ariſing from the cows by him kept and depaitured decreed to pay 
within the ſaid pariſh of Little Leighs during the time de- bs tithe mik 
wanded by the bill, and to pay the plaintiff the value thereof ene 


with coſts, mw” 
Taz Covxr alſo ordered the croſs bill to be diſmiſſed, but 
Eee ended the croſs un be dl 


Waits 
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3 Wurz againſt LAxrox; et e Contra. 

F * 5 ; Norfolk, 11th May 1767. 
The rector of THE bill ſtated, that about the ——— 1759 the 
Reedbam, in Ner- intiff was inſtituted, &c. into the rectory of the pariſh of 
OS YO u, in the county of Norfolk, and thereby became entitled 
ben of the tithes to the and ſmall tithes of the pariſh ; that in the year 


of Brotherbolme'; 164, the defendant Layton occupied a farm, conſiſting, among 
N; but be other lands, of marſhes, carr grounds, and paſture land, as in the 
— — — bill was mentioned; that he had fed and depaſtured thereon bar- 
other mam ren and unprofitable cattle; and that the plaintiff was entitled 
grounds and park to the tithe herbage thereof; that he had alſo crops of turnips 
Ends in the pa» thereon, which he fed, gathered, and carried away, without ſet- 
nh in kind. ting out the tithes thereof, or making the plaintiff any ſatiſ. 
faction for the ſame ; that he had alſo had a crop of clover 

growing on Little Calves Cloſe and Great Park Cloſe, which he 

either made into hay or fed and depaſtured with barren and 
unprofitable cattle, for which there became likewiſe due to the 

plaintiff tithe hay or tithe herbage for ſuch depaſturing ; that 

he had alſo had a crop of wheat growing on Pound Park Cloſe 

and Lower Park Clofe, which he had cut and carried away 

without ſetting out the tithe thereof; that he had alſo had in 

the ſaid year ; quantities of garden ftuff growing in his 

garden belonging to the faid farm; that he likewiſe had pigs, 

geeſe, and chickens, increaſing thereon, the tithes of all which 

were due to the plaintiff, but which had not been paid to him ; 

that at Zafler 1764 there were Eaſter offerings due to him from 

the defendant for himſelf and family, and hearth money for his 
dwelling-houſe, which he had not paid. The bill alſo ſtated, 

that the defendant Jary had occupied a farm and lands in 

the pariſh z that he had thereon the ſeveral titheable mat- 

ters and things aforeſaid ; that they were of conſiderable 

value; that the defendants had not ſet out or paid the plain- 

tiff any compoſition for the ſame, although he had frequently 

applied to them for that purpoſe ; but that they refuſed 

to comply with his requeſt, on a pretence that certain modu/es 

were due. The bill then charged, that tithes in kind were due 

for all the ſaid lands ; and as an evidence thereof ſtated, that 

the defendants heretofore had agreed to pay the plaintiff certain 

tions in lieu of tithes, To wir, fix ſhillings an acre for 

wheat, three ſhillings for barley, two ſhillings for turnips, and 

one ſhilling for tithe herbage ; and that before the year 1764 

they had paid him ſuch compoſitions, but had ed to pay 

them ſince that time. The bill therefore prayed, that the de- 

fendants might be decreed to account for the value of their 


tithes, and pay what ſhould appear due upon ſuch account. 


* 
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The defendants, by their anſwer, admitted, that the plaintiff 
was rector, and entitled to all ſuch tithes, both 3 and ſmall, 
332 had been uſually paid to his predeceſſors, 
rectors A 


The defendant Layton ſaid, that in the ſaid year he 

Reedham Park Hall farm and lands, amongſt which were the 
ſeveral cloſes and ou of land, marſhes, and carr grounds, &c. 
as ſtated in the bill; that he had fed and depaſtured thereon 
barren and unprofitable cattle, but could not ſet forth the num- 
ber or kind, having occaſionally, during that time, moved all or 
ſome of the ſaid cattle from thoſe lands to others ; but that he 
believed the value of the paſture lands was about ten ſhillings 
an acre, and the tithe thereof one ſhilling z and that, according 
to ſuch price, he had agreed with the plaintiff, and had paid him 
for the tithes thereof in 1763; that he was willing to have paid 
him after the ſaid rate for the year 1764, except for ſuch lands as 
are after-mentioned which were diſcharged from the payment of 
tithes by virtue of moduyſes or cuſtomary payments; that he did 
not receive any notice to the contrary until the firſt of Augu/f 
1764, on which day the compoſition was, by agreement, to be 
id to the plaintiff z and that on that day he offered to pay 
im the ſame, which he refuſed to accept; and therefore he 
inſiſted, that he ought not to be compelled to account for the 
tithes of thoſe lands except according to ſuch compoſitions. The 
defendants further ſaid, that Little Calves Chſe was not ſown 
with turnips that year, but that he had a crop of cole ſeed thereon, 
the tithes of which the plaintiff had received. He admitted, 
that in the ſaid year he had a crop of clover in Great Park Cloſe, 
which was fed with barren and unprofitable cattle ; but ſaid, 
that he could not ſet forth the value of the tithes, the compoſition 
uſually paid by him to the plaintiff for fed clover being after the 
rate of two ſhillings an acre. He alſo ſaid, that he had a crop 
of wheat-on Pound Park and Lower Park Cloſes, but could not 
ſet forth the quantity of corn, or the value thereof : And he ſet 
forth his ſeveral other titheable matters, and the ſum which he 
had agreed to pay the plaintiff for the fame, and which ſum he 
had accepted in the year 1763 ; and inſiſted, that he ought 
not ta account with the plaintiff in any other manner than 


2 to the agreement for the ſaid reſpective tithes for 
I 


e admitted, that he had not paid him tithes for any 


ofthe lands, or any compoſition for the ſame, during the ſaid 
year 3 for that the five marſhes deſcribed in the bill by the names 
of 13 Lanham, Road Lanham, Cow Marſþ, 
and „ Marſh (t with Long Lanbam and 8 

Lanham, then in 1 of the defendant 2725 were an- 
ciently conſidered as one marſh ; and ſo deſcribes ſeveral other 
marſhes z and that, from time immemorial, the following moduſes 


or cuſtomary payments had been payable to the rector _ 
4 | 
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the reſpective. occupiers of the ſaid marſhes un the firſt of Auguſt 
yearly, old ſtyle, in lieu of all tithes arifing therefrom, To wir, 
the marſhes formerly called Lammas Marfb, three ſhillings and 
fourpence ; Si Marſh, or Siſe Marſh Hill, ten ſhillings ; 
Hitheholmes and Naſhes Hitheholme, three ſhillings z that the 
rectors had always received ſuch ſeveral ſums for and in lieu of 
the tithes thereof; that no tithes in kind, or compoſition for the 
ſame, had ever been paid to the rector beſides thoſe ſums, except 
what had been paid to the plaintiff ſince he became rector 
thereof ; and that he had always been ready and willing to pay 
the plaintiff the ſeveral ſums before-mentioned, in lieu of the 
tithes of the ſaid marſhes, for ſuch as were octupied by 
him for 1764 ; but that he had refuſed to accept the ſame z and 
he infiſted, that he was not obliged to make the plaintiff any 
other compenſation for the ſame ; for that although he had 
compounded for ſixteen ſhillings and fourpence with the plaintiff 
for the ſame, which the plaintiff had alſo refuſed to accept, 
that ought not to deprive him of the benefit of the ſaid moduſes 
or cuſtomary payments as before mentioned, 


The defendant Jary ſaid, that in the ſaid year he occupied 
a farm and lands and a mill; that he held ſeveral cloſes and 
pieces of land, marſhes, and carr grounds, and alfo the glebe 
lands belonging to the plaintiff : and he ſet forth the ritheable 
matters and things which he had thereon, and the value of the 
tithes, Eaſfer offerings, and hearth money; and ſet up the ſeveral 
moduſes for the marſhes as the other defendant had done, and 
the agreement for the tithes of the other lands in his occupa- 


tion; and hoped that he ſhould not be deprived of the benefit 
of the ſaid moduſes, | x halt 


Both the defendants ſaid, that they believed that the Park Carr, 
Pound Park Cloſe, Lower Park, Great Park, Park Carr, and Park 
Cloſes, were formerly one cloſe or parcel of ground incloſed with 
pales, and called A PARK; that, from time immemerial, there 
had been due and payable from the occupiers thereof, whilſt 
they were one parcel of ground, and fince they had been divided, 
a modus or cuſtomary payment of five ſhillings, in lieu of all tithes 
ariſing thereon, on the firſt of Auguſt yearly, old ſtyle ;; that the 
rectors had always, from. time immemorial, before and ſince the 
diviſion of the ſaid cloſes until the plaintiff became rector 
thereof, accepted of the ſame in full ſatisfaction and diſcharge 
of ſuch tithes ; and that ſince the plaintiff became rector, no 
tithes in kind had ever been paid to him for the fame, the 
pling having always accepted the ſaid furn until the year 1761 

or the ſaid lands; that he then threatened them with ſuits, and 
they compounded with him for the ſaid lands; but that ſuch 
compoſitions ought not to deprive them of the ſaid modus, 


A croſs 
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A croſs bill was filed, ſtating, that the plaintiff C. Leather, 
during the year 1764, and long before, was ſeiſed in fee of and 
in the ſeven marſhes in the bill deſcribed; and that for time 
immemorial, and until the defendant became rector of the ſaid 
pariſh, the ſeveral maduſet, as in the bill are mentioned, had been, 
and of right ought to be paid, on the firſt day of Augu/? yearly 
according to old ſtyle, or as ſoon after as demanded, to the 
rectors of Reedham for the time being, by the reſpective occu- 
piers of the ſaid marſhes, for and in lieu of all tithes ariſing 
thereon ; that the plaintiff was alſo ſeiſed in fee of the Park Cloſes, 
as named aforeſaid ; and the ſaid modus of five ſhillings payable 
for the fame was ſet up. The bill alſo ſtated, that the ſaid 
Leather had let the aforeſaid marſhes and lands to the other 
defendants ; and inſiſted, that the ſaid ſeveral moduſes had always 
been accepted by the former rectors, and that the defendant had 
received the fame : and they ſet forth former ſuits in this court; 
and inſiſted, that tithes in kind had never been paid for the ſaid 
marſhes and lands. The croſs bill therefore prayed, that the 
ſeveral moduſes might be eſtabliſhed. | 


The deſendant White, by his anſwer, ſaid, that he believed that 
the plaintiff Leather was ſeiſed in fee of the ſeveral marſhes in 
Reedham as aforeſaid, whereof the defendant was then rector, 
and entitled to the tithes arifing therein; that he knew not that 
for time immemorial until he became rector thereof the ſeveral 
moduſes or cuſtomary payments aforeſaid had been, and of right 
ought to be paid on the firſt of Augu/? yearly according to old 
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ſtyle, or ſo ſoon after as demanded, to the rector there for the, 


time being, by the occupiers of the ſaid marſhes, in lieu of tithes 

„as in the ſaid anſwer is mentioned; that he believed 
the ſaid plaintiff was alſo ſeiſed of the Park Claes; but denied, 
that he knew that the ſaid modut of five ſhillings was payable 
yearly for the ſame in lieu of tithes. He alſo ſaid, that he did 
not believe that the ſaid moduſes had been received by the rectors 
of the ſaid pariſh his predeceſſors as all that was due to them for 
the tithes of the ſaid marſhes or cloſes of land; or that no tithes 


in kind had ever been paid to any rector thereof before the 


defendant came to ſuch rectory by the preſentation of the ſaid 
plaintiff : and he inſiſted, that no modus or cuſtomary payment 
whatever was or could be ſet up in diſcharge of tithes of the 
aforeſaid marſhes and lands, 


The defendant North ſaid, that he believed that the plaintiff 
Leather was ſeiſed in fee of the faid marſhes and cloſes; that 
the other plaintiffs rented the fame of him; that the de- 
fendant White became rector thereof in 1738; that he did 
not believe that from that time to 1764 he had received 
of the plaintiff Layton ſixteen ſhillings and fourpence as 2 
modus pretended to be due for the marſhes ;z that he did 
believe that he had received of the plaintiff Fary five ſhillings 

in 
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lieu arid diſcharge of the tithes of Park Cloſer in 1760, and alſo 
6f the plaintiff Lenins fourteen ſhilli —— 
Lee's z but knew not that the White was fatif- 
fied with ſuch payments, or that the ſame had been legally eſta- 


liſhed in the ſaid pariſh from time immemorial as moduſes in lieu 


and diſcharge of tithes thereof. | 
The plaintiffs replied in both cauſes ; the defendants rejoined ; 


and witneſſes were examined on both fides in the original cauſe, 


By an order, both cauſes were ordered to be heard together, 
and the depoſitions in the original cauſe read in the croſs cauſe, 
faving juſt exceptions ; and upon hearing counſel for all 
parties ; and reading ſeveral depoſitions and receipts z. and 
upon full debate of the matter 5 | 
Tax Count ordered the defendants in the original cauſe to 
account for all and every the titheable matters demanded by the 
bill (except as to the marſh called Brotherholmes, for which a 
madus of one ſhilling per annum was proved to be payable in 
licu of the tithes thereof), with coſts of this ſuit to be taxed. 


Tax Cover further ordered and decreed the croſs- bill, ſo far 
as the ſame related to the madut of one ſhilling for the marſh 
called Brotherholmes, to be eſtabliſhed with coſts ; and as to all 
other matters diſmiſſed with coſts, but without prejudice to 
any 2 plaintiffs in that ſuit might have or take againſt 
the ſaid M. White, clerk, touching all or any of the matters 


Wurz again RRAp. 
Norfolk, 25th May 1767. 1 


HE plaintiff, as vicar of Freethorpe, in the county of Norfolk 
T — by virtue of ſome ancient endowment, uſage, or 


Norfolt, is enti- preſcription, the vicars of the ſaid vicarage for the time ing 


tled to the tithes 
of clover bay a- 
rifing in the pa- 
rich. 


had, time immemorially, been entitled to have and receive, 2 
until the interruption aſter- mentioned had conſtantly received, 
amongſt other tithes belonging to the ſaid vicarage, the tithes 


See Emmett ». of hay yearly ariſing therein, in as large and ample a manner 


White, poſt. gth 


February 1769, 
Hilary Term, 
= Geo. 3. 


as former vicars had enjoyed the ſame ; that the d t Read 
was an occupier of arable lands within the pariſh, and had reaped 
therefrom large quantities of clover hay ſince the plaintiff's 
inſtitution thereto z that the ſaid Read, combining with the 


| other defendant, the impropriate rector of the. great tithes, 


had abſolutely refuſed to ſet out the tithes of clover hay, 
or to pay him any compoſition for the, ſame, and pretended 
that he, as vicar, was not entitled thereto, or toany compoſition 
for the ſame, and denied that he, or any former vicar, 
had ever enjuyed the ſame, except by the conſent and agreement 

| of 
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or the rectors thereof ; that the defendant Leather the 
rector impropriate of the oy and entitled to the rectorial 
tithes ariſing therein, had demiſed to Read the ſaid rectory 
impropriate, and the tithes thereof, and all other tithes great and 
ſmall ; that by virtue thereof, the faid Read pretended that 
he was entitled to the tithe of clover hay, and had therefore, in 
the year 1765, refuſed to ſet out the fame for the plaintiff, or to 
pay him any compoſition for the ſame, The bill therefore prayed, 
that an account might be taken of the quantity of the tithe of 
clover hay which had grown upon the lands in occupation 
in the year 1765 ; that what ſhould appear coming to the 
plaintiff upon ſuch account — 8 be paid to him by the ſaid 
defendant ; and that the plaintiff's right to the ſaid tithe might 
be eſtabliſhed, and he be quieted in the enjoyment thereof for 
the future, 


The defendants admitted, that Vite was vicar of the pariſh, 


and that he was entitled to all ſuch tithes as belonged to his 
predecefſors ; but denied, that either he or his predeceſſors 
had ever been entitled to tithes of clover hay growing in the 
faid pariſh, for that clover hay was within the pariſh titheable as 
a great tithe, and as ſuch belonged to Read, as the leſſee of 
Leathes ; and inſiſted, that the vicarage was not endowed with 
the tithes of hay, much leſs of clover hay, which was little known 
or cultivated in England in thoſe early times in which moſt 
vicarages were endowed; and that clover hay being a modern 
uction, the vicar could not be entitled to the tithes thereof 
preſcription, | 
The defendant Read ſaid, in the year 1765 he reaped 
clover hay on his cloſes, and ſet forth the quantities and values 
thereof; and admitted, that he had refuſed the plaintiff the tithe 
thereof, as he conceived the ſame belonged to him as leſſee, 
it being a rectorial tithe ; that ſince he had been leſſee of the 


rectory, he had, in compounding for the tithes, not inſiſted on 


any thing being paid to him for the tithes of clover hay; and 
that he had confined his demand to the tithes of corn, as bein 
the principal tithe 3 and that he had paid the tithes of clover 
hay in his own wrong to the vicar till the year 1765. 

The defendant Leatbes ſaid, he did not know, until the yeax 
1765, that his tenant had paid or compounded for the tithes of 
clover hay; but that as ſoon as he was ſo informed, he ordered 
his tenant not to do it for the future, apprehending that it was a 
great tithe, and therefore not due to the vicar ; and he inſiſted 
on a right to the tithes of clover hay, as being à great tithe. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and now upon hearing counſel ; 
— reading ſeveral depoſitions; and on full debate of the mat- 
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likewiſe refuſed to give them any account of the number of cows, 


pounds, ſeven ſhillings, in full ſatisfaction of the tithes demanded 
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Tux Court ordered the defendants to account with the 
plaintiff for all the tithe of clover. hay as demanded by the bill, 
they conſenting to eſtabliſh his right to ſuch tithes, and to pay 


LLovyp againſt Bu renkR. 


Denbighſbire, 6th Fuly 1767. 

TM bill ſtated, that the Biſbop of Saint Aſaph for the time 
being was ſeiſed of and well entitled to the great and ſmall 
tithes of the townſhip of Aberwheeler, in the pariſh of Bodfarry, 
in the county of Denbigh; that the plaintiff Lhyd, under one or 
more leaſes thereof made and executed by the biſhop, became 
entitled to ſuch tithes in the year 1762, and had continued ſo en- 
titled ever fince ; that he had demiſed the ſaid tithes, except the 
tithes of Lleweny Demefire to the other plaintiffs from Candlemar 
1763 for three years; that in the years 1763 and 1764 the 
defendant farmed Saluſbury Plain Meadow, within the ſaid 
townſhip, and no part of Demefire, and mowed ſeveral 
acres thereof ; that he alſo ſowed grain on ſome part, and fed 
oxen, cows, and unprofitable cattle, ſheep and lambs on the 
remainder ; * he had paid the tithes in kind for the hay and 
the arable land, but had paid nothing for tithe herbage; that 
he alſo occupied a field of clover therein, whereon he had fed 
wether ſheep and other unprofitable cattle, for which he ought 
to have paid the tithe of agiſtment, but had refuſed ſo to do; 
that in the ſaid years he had ſeveral calves dropped on the ſaid 
Jands, but had refuſed to pay the plaintiffs tithes for the ſame, 
or for his lambs or wool; that he not only refuſed to account 
with the plaintiffs touching the ſaid tithes ſo ſubtracted, but had 


theep, lambs, calves, and unprofitable cattle he ſo fed on the ſaid 
lands. The bill therefore prayed, that the defendant might 
account, | | 

The defendant ſaid, that he had heard that the Biſhop of Saint 
Aſaph for the time being was ſeiſed of the great and ſmall tithes 
of the ſaid townſhip ; that Lloyd had become entitled to the 
fame under a leaſe thereof from the ſaid biſhop fot three years; 
that being entitled to ſuch tithes, he had let part thereof to the 
inhabitants, and collected other part thereof in kind; that in 
the ſaid years he occupied Salyſbury Plain Meadow, within the 
faid townſhip, and rio part of — Demefire ; and he ſet fortli 
the-quantities qualities and values of his titheable matters and 
things he had renewing on his ſaid lands, 


Taz Covir, by conſent, ordered the defendant to pay eleven 
the bill, with colts, er 
LipDELL 
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NJ that the plaintiff Liddell might be at liberty to examine 
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 Lippztt again Hancock, 2 
Yorkſbire, 14th July 1767. 


T* bill ſtated, that the plaintiff Liddell was lately, and The reQor of 
1 until the ſale thereof, lawfully and rightfully ſeiſed in * in 
Fee, of and in the manor of Walkington, Provaſ Fee, and of at. ue . 
divers mefluages, cottages, lands, tenements, and particularly a year at Eafer, 


of and in the Prove? Fee manor houſe, ſtanding in Hall Garth in leu of all 


Cie, containing eight acres z that he was alſo ſeiſed in fee of tithes, gre t and 


divers other parcels of arable, meadow, and paſture ground, . 1 


called the Manar Lands, lying in Flatts and diſperſed in the ,,, Ld, the 
ſeveral fields of Walkington, containing fourteen oxgangs z that Ef Wd, and 
he was alſo ſeiſed of ſeveral parcels of woodlands, called the the ## Wed. 
Weſt Wood, or Provoſt Fee Weed, then in the poſſeſſion of 
P. Feniy, as tenant thereof; that he was alſo ſeiſed of other 
parcels of woodlands, called the Ea Weed, or Provoſt Wood, 
including Swine Kell, now in the poſſeſſion of the plaintiff 
Beldero, his tenants or affigns ; that tithes in kind had imme- 
morially been paid to the rector of Yalkingion, in the county 
of York, for and in reſpect of divers lands, underwoods, and 
other titheable matters within the ſaid pariſh z but that, for 
time wheteof the memory of man was not to the contrary, a 
certain ancient compoſition or modus had been conſtantly paid 
to and accepted by the rectors for the tithes in kind, both great 
and ſmall, for divers other parts and parcels of the ſaid ma- 
nor and pariſh ; that particularly all occupiers and propri- 
etors of the Hall Garth, of the ſaid woods, and of the fourteen 
oxgangs, had immemorially been accuſtomed to pay to the 
r of Watkington yearly at Eaſter, or whenſoever after that 
feaſt it ſhould be required by the ſaid rector, the ſum of 
two ſhillings and fixpence, in, lieu of all tithes whatſoever of 
the Hall Garth, the fourteen oxgangs of land, and the woods 
aforeſaid, in each reſpective year; and that the rector for the 
time being had conſtantly and invariably accepted thereof as 
a compoſition or modus in lieu of all the ſaid tithes; that the 
defendant was inducted into the ſaid rectory in the year 1751, 
and had, contrary to ſuch ancient uſage and preſcription, 
lately claimed tithes in kind for and in reſpect of the Hall 
Garth, the fourteen oxgangs, and the woods; although it ap- 
peared, by a terrier ſubſcribed by himſelf, and by an ancient 
book in his own poſſeſſion, and from which he had himſelf 
made an extract, that the ſaid annual ſum of two ſhillings and 
ſixpence had immemorially been paid and accepted of as a 
modus or compoſition for the tithes in kind for the premiſes 
aforeſaid, in manner aforeſaid. The bill then averred, that the 
plaintiffs were ready to make the ſaid payment, but that the 
defendant had ſed to accept the ſame; and therefore 


his 
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his witneſſes in perpetuam rei memoriam, touching the mattery 
aforeſaid; that the plaintiffs and - thoſe claiming under them 
might have the benefig of ſuch teſtimony ; and that the ſaid 
modus might be declared to be well proved, and decreed to 
The defendant admitted, that Liddell then was, or lately 
had been ſeiſed in his demeſne as of fre, or of ſome other good 


. eſtate of inheritance, of and in the manor of Walkingten, 


Provefi Fee, the manor houſe cloſe, the ſeveral oxgangs of 
land, and the parcels of wood ground in ſaid bill mentioned; 
but denied that for time immemorial a certain modus or com- 
poſition had been conſtantly or ever paid to or accepted by the 


rectors of Walkingten for the tithes in kind of divers or any 


parts or parcels of the ſaid manor of Walkington, or of any 
houſe, cloſe, oxgangs of land, or woods within the faid 


pariſh 3 or that all or any of the occupiers or proprietors of 


the ſaid manor-houſe and cloſe, and the ſaid oxgangs of land 
and woods, or any part thereof for the time being, had been 
uſed or accuſtomed, during all the time aforeſaid, to pay to 
the rector of the faid rectory and pariſh church of Walkingte 
for the time being, his farmers or tenants thereof, or to any 
of them, yearly, or at any time of the year, the ſum of two 


ſhillings and ſixpence, or any other ſum of money, in full 
compenſation of, for, and inſtead of all or any tithes what- 


ſoever ariſing out of or from the ſaid manor-houſe, Hall Garth, 


- oxgangs of land, and the woods, or any of them, or that the 


ſame was ever paid or faid to be paid as a tithe penny, ora 
compoſition for any tithe whatſoever, or that the rector did 
ever accept the fame in lieu of tithes in kind for the ſame ; but 
that, on the contrary, ſuch annual ſum of two ſhillings and ſix- 


pence had always conſtantly and invariably been called and 
reputed to be an obi rent or obit money, and had always been paid 


and tendered as ſuch, as by receipts in the plaintiff*s poſſeſſion 
would appear. He alſo denied, that the ſaid annual rent of 
two ſhillings and fixpence had ever been paid or offered to 


him fince he had been rector, or to any of his predeceſ- 
. ſors, as and for a medus or compoſition in lieu as aforeſaid, or 


any otherwiſe than as or in the name of an obit rent or obi 
money only. He alſo ſaid, that ever ſince he had been rector 
the plaintiffs had pretended exemption from tithes for and in 


_ reſpect of the ſaid manor-houſe cloſe, &c. ; that he believed it 


had no legal foundation; and that they bad tendered the faid 
moduſes, which he had refaſed : he admitted that the fame per- 
ſons had never paid any tithes to him, nor, as he ever heard, to 
his predeceſſors. He further ſaid, that by an act of parliament, 
of the firſt year of Adwward the Stxth, all obit rents were not anni- 
hilated, but only the ſuperſtitious uſes to which they were ori- 
ginally appropriated ; and that all rents which had been 101 
| | | point 
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pointed for any ſuch purpoſes were thereby veſted in THE Lions 
KING ; that there were other lands in the pariſh out of which a «giv 
rent called an obit rent was paid, and which alſo paid tithes in HANCOCK, 
kind. He admitted, that he had ſigned ſuch terrier as in the 

bill is mentioned ; and he ſet forth the terriers and ſuch of the 

old books as he had found. 


The plaintiffs replied ; the defendants rejoined; and wit- 
nefſes were examined on both ſides; and upon hearing counſel, 
and after debate thereof, the defendants' counſel propoſed and 
deſired the court to direct an ifſue to try the modus laid and 
ſet up in and by the bill; and the following iſſue was directed: 
« Whether that, for and during the time whereof the memory 
« of man is not to the contrary, the ſum of two ſhillings and 
« ſixpence, or any other ſum of money, had uſed and been ac- 
« cuſtomed to be yearly paid by the farmers, occupiers, 
« or proprietors, for the time being, of the ſaid Proveft Fee 
« manor-houſe and cloſe, together called and known by the 
« name of the Hall Garth, the ſaid fourteen oxgangs of land, 
« and the ſaid two woods of the plaintiffs, or one of them, in 
« the pleadings in this cauſe mentioned and deſcribed, to the 
« rector of the ſaid pariſh church and rectory of Walkington, in 
« the county of York, in the pleadings in this cauſe mentioned, 
« for the time being, or to his collectors, tenants, farmers, 
« ſervants, or agents, as a modus or compoſition for or in ſatiſ- 
« faction, lieu, place, and ſtead, of all and all manner of tithes 
« in kind whatſoever, yearly iſſuing out of and for the ſaid 
« manor-houſe and cloſe, called and known together by the 
« name of the Hall Garth, fourteen oxgangs of land and 
« woods above mentioned, or any and which of them ;” the 
plaintiffs in equity to be plaintiffs at law; to be tried by a 
ſpecial jury ; the judge to indorſe, &c.; and further directions 
to be reſerved till after trial. , 


A trial was accordingly had, when a verdi& was given for 
the plaintiffs, viz. and the jurors ſay upon their oath, “ That, 
« for and during the time whereof the memory of man is not 
t to the contrary, the ſum of two ſhillings and ſixpence has 
« uſed and been accuſtomed to be yearly paid by the farmers, 
« occupiers, or proprietors for the time being, of the within- - 
« mentioned Prove// Fee manor houſe and cloſe, together 
te called and known by the name of the Hall Garth, the within- 
« mentioned fourteen oxgangs of land, and the within-men- 
« tioned woods of the ſaid plaintiffs, or one of them, to the 
« rector of the within-mentioned pariſh church and rectory of 
« Walkington within ſpecified, for the time being, or to his 
e collectors, tenants, farmers, ſervants, or agents, due or pay- 
« able to and accepted of, and received by the ſaid rector for 
* the time being, or his collectors, tenants, farmers, ſervants, 
« or agents, as a modus or compoſition for and in ſatisfaction, 
« lieu, place, and ſtead, of all and all manner of tithes in kind 
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« whatſoever, yearly idving out of and for the ſaid within. 
tc written» manor-houſe and cloſe, called. and known together 
« by the name of the Hall Garth, fourteen oxgangs of lands 


t and woods, and every of them, in manner and form as the 


« ſaid plaintiffs have for themſelves within in that behalf al. 
« ledged.” | 


The cauſe now coming on for further directions, counſel 
were heard on both ſides, and the decree and poſea read ; and 


Tur Cour decreed, that the ſaid madur, compoſition, or cuſ- 
tomary payment of two ſhillings and ſixpence, paid yearly at 
Eafter, for and in reſpect of the Provo Fee, manor-houſe, and 
cloſe; together called and known by the name of the Hall Garth, 
the ſaid fourteen” ox-gangs of land; and the ſaid two woods 
in the pleadings of this cauſe mentioned and deſcribed, to the 
redtor of Walkington, in lieu of all manner of tithes in kind 
whatſoever; both great and ſmall, of the faid premifes and every 


of them, with their appurtenances, be abſolutely confirmed and 


eſtabliſhed; that the defendant do pay to the ſaid plaintiffs, 
or to one of them, all their coſts both at law and in this court, 
of and in this cauſe, to be taxed by the deputy remembrancer of 
this court z and that the bill filed by the defendant be diſmiſſed 
by conſent without coſts. . | | 
1 T. PA RKER. 
8. 8. SMYTHE. 
Rick. Apaus. 
Geo, PERROTT. 


SHUTzZ again Guy. 
Buckinghamſhire, 14th July 1767. 


"THE bill ſtated, that the plaintiff was lawfully inſtituted, ſeven 

years ago, into the rectory of Marſh Gibbon, in the county 
of Bucks ; that he ſtill continued rector, and, as ſuch, was enti- 
tled to all tithes, Zafter offerings, oblations, obventions, duties, 
and profits ariſing therein; that the defendants had, for ſeveral 
years paſt, occupied large farms there; that they, with the 
pariſhioners, had agreed to pay him certain niary compoſi- 
tions in lieu of their tithes in kind; that the ſaid agreement 
ſubſiſted till Micbaelmas Day laſt ; that before Michaelmas he 
had given notice in writing to the pariſhioners ſeverally to 
determine their ſeveral compoſitions, and that for the future 
they ſhould ſet out their tithes in kind; that they accordingly, 
for a few weeks afterwards, ſet out their tithes in kind; that 
ſince that time they had fed and depaſtured on their reſpective 
farms divers cattle, ſheep, and lambs, of their own and others, 
and had alſo agiſted dry and unprofitable cattle, and alſo profited 
themſelves by ſale thereof when fattened and weaned ; that they 
had alſo ſold calves and other young cattle fallen on rhe ſaid 


farms, 
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farms, and had ſheared great quantities of wool, and had great 
quantities of milk and other titheable matters on their ſaid 
farms, the tithes of all which ought to have been duly paid 
to him, together with Zafer offerings and other duties 
for themſelves and families during the times they were 
refident-in the faid pariſh z but that they had ſubtracted 
and - withheld from him all fuch their ſmall tithes, and 
refuſed-to ſet out or pay the ſame in kind, ſetting up various 
pretences, moduſer, or compoſitions in lieu thereof, and alſo a 
fictitious terrier fraudulently obtained about the year 1907 3 
| for that by two ancient terriers, dated in 1625 and 1700, 
duly regiſtered, and now in the poſſeſſion of the Biſbop of 
Lincoln, it did not appear by either of them that there ever 
was any modus or compoſition in the ſaid pariſn. The bill 
therefore prayed, that they might account for all the ſaid tithe- 
able matters ſo ſubtracted for the time aforeſaid. 


The defendants admitted, that the plaintiff was rector of the 
pariſh, and entitled to all the tithes mentioned in the bill, 
except to the tithes in kind of ſuch titheable matters within the 
whole of the rectory, or on or from any particular lands within 
the ſame, in lieu whereof ancient cuſtomary payments had been 
made by way of meduſes. They alſo admitted, that they occupied 
lands therein and faid, that the whole of the lands in the 
defendant Guy's occupation did not contain-more than five acres 
of meadow and paſture ground, called Holmes Cloſes ; that he 
had occupied them fince 1764; and that he did not occupy 
any other lands, except a garden or orchard to his houſe. 


The other defendants ſet forth the quantity of land they occu- 
pied, which they ſaid was commonable land, &c ; and that ac. 
cording to ancient cuſtom and uſage within the pariſh, the follow- 
ing ſums, and no more, were due and payable to the rector, as 
moduſes, in lieu of tithes of the ſeveral matters and things arifing 
on their reſpective lands in the pariſh, or on the commonable 
grounds whereon they had a right of common in reſpect thereof, 
THAT 18 To SAY, one ſhilling and fourpence for and in lieu of 
every tenth lamb within the year, payable on the twenty-fifth of 
April in each year; and that when any occupier of lands nad not 
had in one year ten lambs, then one nny halfpenny for every 
lamb ; the left ſhoulder of every calf | which each occupier did, 
from time to time, kill, in lieu of all tithe of calves fo killed; 
the tenth ſhilling for every calf fallen in the faid pariſh and 
ſald ; one ſhilling yearly, on the firſt of Auguſt, for every milch 
cow kept by ſuch occupier, in lieu of-tithe milk of ſuch cow ; 
two eggs yearly, on Saturday in Za/ter Week, for every hen, and 
three eggs yearly, on the ſame day, for every cock, in lieu of 
tithe eggs of ſuch; hens ; that the uſual or cuſtomary way of 
making fatis faction for tithes of wool was, and had been beyond 
memory, to pay every tenth fleece of wool of the ſheep that were 
kept all the year in the field, by the owner's laying down ten 

; M 3 fleeces 
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feeces at a time, and the owner taking two, then the tithing-man 
one, and then the owner the remaining ſeven ; and for. ſheep 


that were brought into the pariſh after Lady Day in each year, 


to pay every thirtieth fleece, in lieu of the tithe of wool of ſuch 


| ſheep ; that ſuch modyſes were, and had been conſtantly paid 
and taken in lieu of tithes of wool ſhorn within the ſaid pariſh 


that the uſual way of paying tithe for pigs was, and always had 
been, for time-out of mind, to pay every tenth pig, viz. the 


owner to chuſe firſt two pigs, then the tithing-man one, and the 


owner the remaining ſeven : and they admitted, that they had 
from time to time, ſince Michaelmas 1764, reſpectively had on 
the lands occupied by them within the ſaid reftory and pariſh 
titheable matters, | 


The defendants Roberts and Templar ſaid, that by indenture, 
dated the thirty firſt of December 1761, the plaintiff had demiſed to 
them and others, occupiers of land within the rectory, all manner 
of tithes, moduſes, or compoſitions of tithes whatſoever within or 
out of the townſhip or pariſh of Marſh Gibbon and the fields 
thereof, which belonged to him as rector thereof (exceptin 
Eaſter offerings, the glebe lands, the reQory houſe — 
the appurtenances, the two glebe cloſes, the tithe of the 
ſaid cloſes, the church- yard, and the tithe of corn of the incloſed 
grounds of A. Croke), to hold from Michaelmas Day then laſt 
paſt for three years, but which leaſe expired at Michuelmas 


The defendants infiſted, that the terrier in 170% was an 
evidence of ſuch moduſes 3 but they admitted, that the ſame 


was not ſigned by the rector, but only by the curate and church- 


wardens. 


They alſo inſiſted, that the plaintiff was not entitled to tithe 
hay on all the cloſes and meadow grounds within the rectory, 
but that ſome modus or other recompence was due in lieu 
thereof ; but that as the plaintiff had not by his bill required 
any ſatisfaction for ſuch tithe hay, they were not bound to 
diſcover the ſame ; and they inſiſted on the aforeſaid ſeveral 
moduſes in bar to the titheable matters in the bill; and hoped 
they ſhould have the like benefit as if they had pleaded the 
ſame, 


The plaintiff replied ; the defendants rejoined ; and wit- 
neſſes were examined on both fides ; and now upon hearing 


. counſel on both fides z and reading the depoſition of J. Cater 
only; and on full debate of the matter; 


Tat CourT ordered, that it be referred to the deputy 
remembrancer to take an account of, and report to this court 
what was reſpectively due to the plaintiff from the defendants 
for all the ſeveral ſpecies of tithes demanded by the bill, with 

coſts 
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coſts of ſuit to this time to be taxed. The deputy. made his 
report accordingly z and on the ſixth of July 1768, the fame 
was ratified and confirmed, | 

G Taz Court Furt. 


Hitt again Marton. 

Hampſhire, 17th July 1767. | 
T* bill ſtated, that the plaintiff was, in April 1762, law- 
fully inſtituted and inducted into the vicarage of the pariſh 
of Nether Wallep, in the county of Hants, and as ſuch was, 
by endowment or ancient uſage, entitled to all ſmall tithes 
yearly ariſing within the pariſh ; that the defendant was, and 
for ſeveral years paſt had been, occupier of lands therein, 
from which he had yearly ſeveral titheable matters and things; 
that particularly in the year 1763 he had fed and depaſtured 
thereon divers barren and unprofitable cattle ; that he had 
alſo ſheep, from which he had lambs and wool, and had alſo milch 
cows, from which he had calves and milk ; that he alfo had 
ſeveral ſows, from whence he had large farrows of pigs, and 
divers other titheable matters and things, for which he 
ought to have made the plaintiff ſome ſatisfaction; but that he 
pretended there was ſome ſmall modus or cuſtomary ſum 
payable in lieu of tithes in kind within the ſaid pariſh ; but re- 
fuſed to diſcover the ſame. The bill therefore prayed a diſco- 

very and account. | 


The defendant admitted, that the plaintiff was vicar, and, 
as ſuch, entitled to all ſmall tithes arifing in the pariſh, 
or to ſome modus in lieu thereof. He alſoadmitted, that he was, 
and for ſeveral years paſt had been, occupier of Garlict Hill 
Farm, and Coniger Field, part of Place Farm; and faid, 
that there were five capital farms, called Berry Court Farm, 
Garlick Farm, Place Farm, Pyles Farm, and Middle Walled 
Farm ; that it had been a cuſtom time immemorial for the 
ſaid five farms to pay a modus to the vicar in lieu of tithes in kind 
for the following ſmall titheable things, viz. threepence 
for every lamb, in lieu of the tithes in kind of lambs and 
lambs wool ; eightpence for every calf; twopence for every 
milch cow, in lieu of the tithe of milk; and one ſhilling for 
every tenth pig ; that he, the defendant, paid only eightpence 
in lieu of the tithes in kind for the garden and eggs; but that he 
had heard, and believed, that three, if not the four other of the 
faid five farms, paid one ſhilling in lieu of the tithes in kind for 
—.— and eggs. He alſo Fd, that it had been the cuſtom 
or the vicar to take the tithe of wool and apples in kind ; that 
ever ſince he had occupied Garlick Hill Farm, the vicar of the 
laid pariſh, the plaintiffs predeceſſors, had accepted of him 
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annually the aforeſaid meduſes, in lieu of the tithes of lambs, 
lamb's wool, calves, pigs, milch cows, gardens, and egps ; that 
at Whitfuntide 1763 he had ſettled an account with the plaintiff 
for the money that was due to him in lieu of ſmall tithes, 
according to the ſaid moduſes, for one year; that the plaintiff 

ve him a receipt in full for the ſame to that time; and that 
Por the year following he did not depaſture on his lands any 
barren or unprofirable cattle, except one bull and two cows, 
which he ſold and killed; and he inſiſted, that he ought not to 
pay any tithe for the fame: he fet forth an account of the 
ſpecies, quantities, qualities, and values of the ſeveral titheable 
matters and things which had ariſen on the premiſes in the year 
17643 and averred, that he had tendered the plaintiff three 
pounds, one ſhilling, and ſevenpence, being the full value of 
ſuch ſmall tithes for that year, He alſo inſiſted, that although 
the meduſes 15 be of leſs value than the tithes in kind, yet 
that the plaintiff was bound to accept the ſame as they had been 
uſually and invariably paid to the vicars of the ſaid pariſh for 
time immemorial, eſpecially as they were near the full value of 


what the tithes thereof were worth forty years ago. 


The plaintiff replied z; the defendant rejoined ; and wit- 
neſſes were examined on both ſides; and now upon hearing 
counſel ; and reading ſeveral proofs in the cauſe ; 


Tux Count ordered the deputy remembrancer to take an 


account of what was due to the plaintiff from the defendant from 


Whitfuntide 1763 for the tithes of calves, pigs, wool of lambs, 
garden ſtuff, Lay, eggs, and of the number of milch cows fed 
and depaſtured by the defendant on the lands in the pleadings 
mentioned from Whit/untide 1763. | 


Ix was ALSO ORDERED, by conſent, that the defendant do 
pay tothe plaintiff twopence for each milch cow by him fed and 
depaſtured as aforeſaid from the ſame time, in lieu of tithe 
milk. | 

The bill as to all other matters was diſmiſſed. 


The deputy remembrancer made his report, dated the ſix- 
teenth of December 1769; and on the twenty-third of February 
1970, it was ratified and confirmed, and the defendant ordered 
to pay to the plaintiff nine pounds, one ſhilling, and f e 
halfpenny reported due, together with the colts of this ſuit as 
to all the matters for which the account was directed and taken, 
to be taxed ; and the plaintiff to pay to the defendant the 


coſts to be taxed of all the matters for which the bill was diſ- 


| ParKBR, Chief Barm, 
Abus, Baron. . . 
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SALMON againſ Tus Bisnop or Ex v. N Fanary 
Norfalk, 20th November 1767. TEES? 


T* plaintiff, as vicar of the pariſh of Thur ſfan, in the The Big of 
county of Nerfolt, ſtated, by his bill, that by virtue of £5 * impro- 
ſome ancient endowment, cuſtom, uſage, preſcription, or other- never 7 — 
wiſe, the vicars of the ſaid vicarage had immemorially been and not the vi- 
entitled ta have and receive, and of right conſtantly had car, is entitled 
received, amongſt other tithes belonging to the ſaid vicarage, to the tithe hay 
all the tithes of hay yearly ariſing in the pariſh, or ſome com- of the p 
poſition or ſatisfaction for the ſame ; that in the year 1762 he 
was preſented to the ſame, and thereby became entitled to the 
tithes of hay ; that the defendants had occupied arable and 
meadow grounds therein, and had ſeverally cut conſiderable 
quantities of hay therefrom ſince he became vicar thereof, but 
had abſolutely refuſed to ſet out the tithe thereof, or to ſatisfy 
him for the ſame, on a pretence that it belonged to the biſhop 
or his leſſee, and that they had ſet out the ſame to the leſſee, 
who had carried it away. The bill therefore prayed, that the 
defendants, the Biſbop of Ely and his leflee, might ſet forth what 
right or intereſt they claimed to the tithe hay within the ſaid 
pariſh or the titheable places thereof, and how they made out 
the ſame ; that an account might be taken of the quantity and 
value of the faid tithe hay which had ariſen on the lands of the 
* defendants ſince the plaintiff's inſtitution and induction; that 
what ſhould appear due to the plaintiff upon ſuch account might 
be paid to him accordingly, either by the occupiers or the leflee ; 
and that his right to the 430 tithes might be eſtabliſhed, and he 
quieted in the enjoyment thereof for the future. 


The Biſbop of Ely admitted, that the plaintiff was vicar of the 
pariſh ; but he Pad, that he had never heard that the vicars 
thereof, by any ancient or other cuſtom, endowment, or other- 
wiſe, had been, time out of mind, entitled to all tithes of hay 
therein; that he, by indenture of leaſe dated the twenty-ninth 
of September 1763, had demiſed to the defendant C/arke all 
that the rectory and parſonage of Thurflon, with the rights, 
members, and appurtenances, &c. with the tithes of corn, 
grain, and hay, and all other tithes whatſoever, as well great 
as fmall, obventions, fruits, profits, commodities, &c. (except the 
advowſon of the vicarage of Thurſſon, and all timber trees, 
woods, and underwoods), to hold to him, &c. for twenty-one 
years, at nine pounds, thirteen ſhillings, and fourpence a-year; 
that he had cauſed diligent ſearch to be made into ſeveral books 
for one hundred and fifty years paſt in his cuſtody, wherein the 
ſeveral leaſes granted by his predeceſſors of the ſaid rectory had 
been duly regiſtered, and that it appeared from every ſuch 
regiſtry that the tithes of hay had been by all ſuch leaſes granted 
11 an 
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and demiſed ; that he had ſeen a leaſe, dated the tenth of Oey, 
in the twenty-ſecond year of James the Firft, to the effect of the 
leaſe granted by him, and in which tithes of corn and hay were 
expreſsly mentioned to be demifed ; that he believed all the 
leaſes ever granted of the ſaid rectory by any of his predeceſſors 
contained the like demiſe ; that the tithes of hay were always 
inſerted therein; and that the ſaid leaſe to the detendant Clarke 
was prepared agreeable thereto. | 


The defendant Clarte denied, that by virtue of any ancient en- 
dowment, uſage, preſcription. or otherwiſe, the vicars of Thur/on 

had immemorially been entitled to the tithes of hay in the pariſh, 
or to any compoſition for the ſame z and ſaid, that on the con. 
trary the tithes of hay ariſing therein had always been conſidered 
a rectorial tithe, and not a vicarial tithe z and that the ſame had 
never been enjoyed by the plaintiff, or by any of the former vicars 
of the ſaid pariſh, as vicars thereof, but only by the impropriators 
of the ſaid rectory for the time being, or their leſſee, except that 
the plaintiff had enjoyed the ſaid tithes for two years by impoſi. 
tion on the defendant : and he infiſted, that by virtue of his ſaid 
leaſe he was entitled to the ſaid tithe hay. He alſo ſaid, that 
upon ſearching the biſhop's books it appeared, that the tithes of 
corn, grain, and hay were expreſsly granted from Queen 
Elizabeth, in the forty-fecond year of her reign, to the then 
Biſhop of Fly and his ſucceſſors z and that the biſhop for 
the time being had, in all the leaſes of the ſaid reftory, expreſsly 
granted the tithes. of corn and hay: and he ſubmitted to account 
for tithe hay received, in caſe the plaintiff ſhould appear to be 
entitled thereto. . 


The defendant Hart and others, the occupiers, ſaid, that they 
had always underſtood and believed, that the tithe of hay in the 
ſaid parith was a reQorial tithe, They admitted, that they 
occupied farms therein ; and averred, that they had ſet out 
their tithe hay ariſing thereon ; that they had given notice 
thereof both to the plaintiff and the leſſee; and that they had 
paid their tithe hay, or a compoſition for the ſame, ſometimes 
to the plaintiff, and at other times to the defendant Clarke, 


The plaintiff replied z the defendants rejoined; and wit- 
neſſes were examined on the part of the plaintiff and the 
defendant Clarke only; and upon hearing counſel for all 
parties; and 3 the ſeveral proofs taken in the cauſe; 
and reading, by conſent, a true copy of a parliamentary ſurvey 
from the records of the Archbiſbep of Canterbury, at Lambeth, 
dated the twenty-ninth of May 1648; and alſo upon reading a 
counterpart of a leaſe, dated the twenty-fifth of Ju, 1744, 
of the great tithes of the ſaid pariſh of Thurffon from William 
Brewſltr to J. Becket and R. Brown ; a leaſe of the great tithes 
from the then Bifbop of Ely to the faid V. Brewſter, dated 0 
thirtie 
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ieth of April 1751 3 2 counterpart of a leaſe to Thomas Satnon 
_ 4 clerk, of 8 4 great tithes from the defendant the 4 again 
preſent Biſhop of Ey; other proofs taken in the cauſe a letter . 
from the plaintiff to the defendant Clarke, figned by the plaintiff, 
and dated the ſecond of June 1762 z a grant under THE GREAT 
$£4, or ENGLAND, in the forty-ſecond year of the reign of 
Dueen Eli , tranſmitted into the office of the lord trea- 
ſarer's remembrancer of this court; and on full debate of the 


matter z 
Tus Cour decreed the bill to be diſmiſſed with coſts, 


BrAUMONT againf SHILCOT. Hitany Tan 


Suffolk, 4th February 1968. 3. Geo, 3. 


HE bill ſtated, that the plaintiff, about November 1760, was The vicar of 
inſtituted into the vicarage and pariſh-church of Framden, Fanden, in 

in the county of Suffolk, and had thereby become entitled to all 2 1 

vicarial tithes arifing therein; that the defendant had been, —— — 

for one year laſt paſt, an inhabitant and occupier of lands in the c.jv.s, theep, 

pariſh z that he had had turnips thereon, which he had ſevered and lambs. 

and carried away, without ſetting out the tithe in kind, or 

making the plaintiff any ſatisfaction for the ſame z that he had 

alſo kept on his ſaid lands cows, which had yielded milk, and 

ſheep, which had produced wool ; and that he had had ſeveral 

other titheable matters of confiderable value, the tithes of which 

ought to have been rendered to the plaintiff in kind, or ſome 

ſatisfaction made to him in lieu thereof; but that the defendant 

had refuſed ſo to do. The bill therefore prayed payment of 

the ſaid tithes. 


The defendant admitted, that the plaintiff was vicar of The defendant 
Framden, and, as ſuch, entitled to the vicarial tithes z and that, ſays, that he paid 
for one year paſt, he had been an inhabitant or occupier of lands = ** - = 
therein, and alſo of certain glebe land, as tenant to the plaintiff, eg 
free from the payment of tithes ; and he ſaid, that he had paid 
the plaintiff all his tithes to the tenth of Ofober 1765 ; that the 
plaintiff had agreed to accept, and was paid by him, four pounds, 
ſeventeen ſhillings, in lieu of all tithes from the tenth of Oꝶᷓaber 
1764 to the tenth of Octeber 1765, and had given him a receipt 
for the ſame ; that from the ſaid tenth of 1765 he had that he ſet out 
growing on his ſaid lands ſome turnips, which he ſevered and gave the tithes of tur- 
to his cattle, the tithes of which were firſt ſet out for the plain- "ps by every 
tiff by throwing out the tenth turnip, but which the plaintiff tk tumip ; 
refuſed to take away, they not being ſet in heaps ; and that 
he ſuffered greatly thereby in his crop of barley whichſucceeded 
his turnips. He alſo ſaid, that during the ſaid time he had fed 
and depaſtured upon his lands cows, but what particular quantity 
of milk ſuch cows had yiclded he could not tell, the ſaid cows 

frequently 
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frequently calving, and he having kept no account thereof 
conceiving that the plaintiff would have accepted a compoſition 
for the ſame as he had done before ; and he denied that he had 
ever refuſed to ſet out the tithes thereof in kind, or to make the 
plaintiff a fatisfa&tion for the fame, He alſo ſaid, that during 
that time he had kept on his lands and grounds ſeveral cows, 
the tithes whereof he had rendered to the plaintiff in kind until 
the ſaid cows were fed on turnips, hay, and ſtover, for all which 
tithes had before been paid. He alſo ſaid; that he bad given the 
Tags notice, when he turned his cows out to graſs, to ſend for 

is tithe milk ; that he did not ſend for it, and therefore he 
thought he meant to accept a compoſition for the ſame.” He alſo 
faid, that during the ſaid time he had not kept on his ſaid farm 
any ſheep z but that about the month of Augi he bought in 
ſome lambs, and put them on his glebe lands to feed, where they 
continued until the tenth of October, when they were removed 
to his other lands; and that about four days after he had bought 
ſuch lambs, he cauſed them to be ſhorn, and ſold the wool for 
ten ſhillings and fixpence z and he denied that he had fed or 
kept on his ſaid lands any other ſheep or lambs. He alſo ſaid, 
that as to all other titheable matters and things which he had on 
his ſaid farm and lands during the faid time (except the abe 
lands), he had paid to the plaintiff the tithes thereof in kind. 
He admitted, that the plaintiff had applied to him for his ſaid 
tithes, and that they had been in treaty to compound for the 
ſame, but that the plaintiff's demands were ſo exorbitant and 
unreaſonable, he could not prudently comply therewith, ' - \ 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and now upon hearing counſel ; 
and reading the depoſitions of ſeveral witneſſes ; and on debate 
of the matter; 


Tux Cour ordered the defendant to pay to the plaintiff 
the ſum of three pounds for the tithe of his milk for all ſuch 
time as he had refuſed to render an account thereof, or pay the 
ſame in kind whilſt his cows fed upon hay, ſtover, and turnips, 
between the tenth day of Oe 1765 and the tenth day of 
Haber 1766; AND As ong Thilling for the tithe of his wool 
for the year ; together with the ſaid plaintiff's taxed coſts of this 
ſuit, ſo far as related to thoſe matters; and that the bill as to all 
other matters (except milk and wool) be diſmiſſed with coſts, 
| ParKEeR, Chief Baron. 

SMYTHE, Barom. 
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DURING THE REIGN OF GEORGE THE THIRD, 


GALE againſt CARPENTER, 
Wiltſhire, 6th Fune 1768. 4 
1 bill tated, that F. Melbuiſb being ſeiſed of and entitled 
1 to the tithes of corn, grain, hay, and all other great and 
rectorial tithes yearly arifing within the villages, fields, precincts, 
and tithin of Corn and Rodborn, parcel of and within the 


rectory of Saint Paul, in Malmeſbury, in the county of Wilts, 
did, by indenture dated the firſt. of January 1766, demiſe to the 


plaintiff all the tithes, ang. profits, of corn and grain growing 


within the tithings and villages of Corffon and Rodborn, to hold to 
him, &c, for one year; and that, by virtue of the ſaid leaſe, he 
had become entitled to the faid tithes during the ſaid term; 
that the defendants living within the ſaid villages and tithings 
had, during the ſaid year, occupied divers fields and arable land 
in the ſaid tithings, from which they had cut and reaped wheat, 
barley, oats, and peaſe, the tithes in kind of which they ought to 
have regularly ſet out, or made a reaſonable compenſation for; 
but that they had refuſed ſo to do. The bill therefore prayed 
an account and payment, 


The defendant Carpenter denied that he knew that Tehr 
Melbuiſb was ſeiſed of and entitled to the tithes ac mentioned in 
the bill, or that the plaintiff had become entitled thereto by 
virtue of the leaſe. He ſaid, that he was informed that the parith 
of Saint Paul was divided into or conſiſted of three ſeparate 
tithings, viz. Malmeſbury, Corſtam, and Redborn. He admitted, 
that he lived within the village or tithing of Corſton; that 
in the year 1766 he occupied the ſeveral fields as ſtated in the 
bill; and that he had cut and reaped theref-om wheat, barley, 
and oats, the quantities and values of which he ſet forth, and 


acknowledged that he had refuſed to pay the tithes thercof, for 


that there was, and for time immemorial had been, a modus or 
certain cuſtomary payment of two ſhillings paid and payable by 
the occupiers of incigſed arable lands lying within Corffon Tithin 
to the owners or impropriators of the great tithes of the ſaid 
tithing, their farmers or leſſees, in lieu of the tithes of every 
acre of ſuch arable land when ſown with corn or grain; and 
that ſuch modus was, and of right ought to be paid and payable 
on the tenth day of Octaber in each year, when ſuch incloſed 
arable lands were ſo ſown with corn or grain, He allo inſiſted, 
that there was, and for time immemorial had been, a modus or 
certain cuſtomary payment of one ſhilling and ſixpence paid and 
payable by the occupiers of common field arable lands lying in 
Cerflon Tithing to the owners or impropriators of the great tithes 
of the ſaid tithing, their farmers or leſſees, in lieu of the tithes 
of every acre of ſuch common field arable lands when ſown with 
corn or grain; and that ſuch modus was, and of right ought 5 
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be paid and payable on the ſaid tenth of October in each year the 
ſame were ſo ſown with corn or grain. 


The defendaiit Tober, who occupied lands in the tithing of 
Rotlborn, put in his anſwer to the ſame effect. 


The plaintiff replied ; the defendants rejoined z and witneſſes 
were examined on both ſides ; and upon hearing - counſel on 
both ſides ; and the defendants counſel objecting to the plaintiff 
title, and the Court over-ruling the objection; and on reading 
leaſe from J. Melhuiſb, dated the firſt of January 1766; and 
the will of Suſannah Bromwich; | 


Tux CounT were of opinion, that the maduſer of two ſhillings 
an acre for corn on incloſed lands, and one ſhilling and fixpence 
an acre for corn on common field lands, were too rank; and 
thereupon ordered the deputy remembrancer to take an account 
of what was due from the defendants reſpectively for the tithes 
demanded by the bill ; the defendants to pay the plaintiff the 
coſts of this ſuit to be taxed, 


ParxER, Chief Baron, 
SMYTHE, Baron. 
Abbaus, Baron. 
PERROTT, Baron. 


Boscawsn, D. D. againf RokkR Ts. 
Cornwall, 4th July 1768. 


"The dean of THE plaintiff, as dean and rector of the free chapel and 


Rurian, in Corn» 
toall, claims the 
great and ſmall 
tithes of the pa- 
riſhes of Saixt 
Levan and Saint 
Sinnen, in the 


laid deanery, in 
Kind, 


church of Saint Borian, otherwiſe Burian, in the county of 
Cornwall, ſtated, by his bill, that by letters patent under Txt 
SREAT SEAL, bearing date the eighth of December, in the thirtieth 
year of George the Second, his ſaid majeſty did give and grant to 
him the ſaid deanery and rectory, and did ordain and appoint him 
dean and rector thereof; that by virtue of the ſaid letters patent 
he took poſſeſſion thereof, and thereby became entitled to the 
tithes of all titheable matters and things yearly ariſing therein, 
or to ſome compoſition for the ſame ; x of the defendants Hodge 
and Roberts had, during ſeveral years paſt, occupied divers 
meſſuages, lands, and gardens, within the pariſh of Saint Levan, 
that the defendants Wilkoms and Frere had alſo occupied the like 


within the pariſh of Sinnen; that both the ſaid pariſhes are within 
and part of the ſaid deanery and reQory ; that they had yearly 
fed thereon ſeveral cows, from which they had milk, and had 
growing on their ſaid lands yearly potatoes, hemp, turnips, and 
garden ſtuff; that they had alſo agiſted a number of barren 
cattle, cows, and ſwine, from which they had yearly calves and 
pigs 3 that they had alſo fed ſeveral ſheep, which produced ow 
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and wool z that they alſo had poultry and bees, from which 
they bad chickens, eggs, and honey ; that they alſo had yearly on 
their ſaid lands great quantities of other titheable matters and 
things, the tithes of all which were of conſiderable value yearly, 
and ought to have been ſet out to the plaintiff, or ſome pecuniary 
recompence made in lieuthereof; but that the defendants had ſeve- 
rally fubtracted the ſaid tithes, and refuſed to pay or make any 
ſatisfaction for the ſame. The bill further ſtated, that the de- 
fendants had paid the plaintiff their great tithes, but had refuſed 


to ſet out their ſmall tithes ; and prayed a diſcovery, an account, 
and payment. 


The defendants Roberts and Hodge admitted the plaintiff's 
title, and that they were inhabitants in Saint Levan, within the 
faid deanery and rectory; and averred, that they had duly paid 
for or ſet out their great tithes ever ſince the plaintiff became 
entitled thereto ; but that, as to ſmall tithes, that there was, 
and for time out of mind had been, a certain cuſtomary yearly 
payment of one ſhilling at Michaelmas in every year, by every 
occupier of lands within the ſaid pariſh of Saint Levan to the ſaid 
dean or rector for the time being, for every fat bullock agiſted 
within the ſaid pariſh, in lieu of the tithes of agiſtment of barren 
and unprofitable cattle agiſted upon lands within the ſaid pariſh ; 
another cuſtomary yearly payment of ſixpence for every cow 
depaſtured within the ſaid pariſh, at Michael mat yearly, to the 
ſaid dean and rector, for and in lieu of tithes of milk and calves ; 
and the ſeveral ancient cuſtomary yearly payments for and in 
lieu of che ſeveral titheable matters following, that is to ſay, 
for every lamb yeaned within the ſaid pariſh, twopence, in lieu 
of the tithe thereof z one penny for every fleece of wool ſhorn 
from every ſheep fed and depaſtured therein, for and in lieu of 
the tithe of ſuch wool yearly renewing therein ; twopence for 
every colt foaled; fourpence for every garden, in lieu of garden 
ſtuff;- fourpence for potatoes tilled in a ridge in the field 
for family uſe and not for ſale; one penny for any ſmall 
quantity of hemp ſown every year by every occupier of lands 
within the ſaid pariſh ; which ſeveral cuſtomary payments were 
due and payable at Michaelmas in every year; and alſo that, for 
time beyond memory, twopence was due and payable, at Eafter 
in every year, for every inhabitant of the age of ſixteen years 
and upwards, They alſo ſaid, that they knew not that any tithes 
had ever been paid for hens, ducks, ducklings, chickens, tur- 
nips, or any kind of garden ſtuff, or any other tithes, except 
for honey, pigs, and geeſe, which had been taken and paid in 
kind for the moſt part when they amounted to a titheable num. 


ber, but that when they fell ſhort of that there was a cuſtomary 
payment of one penny for every pig and three halfpence 
tor every gooſe paid and payable at Michae/mas yearly within the 
{2id pariſh, for and in lieu of the tithe of pigs and geeſe which 
did not amount to ſuch titheable number as aforeſaid. | 


The 
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agamſt 
Rosrz rs. 


The defendants 
ſay,that they had 

id the great 
tithes ; and that 
as to ſmall tithes 
there are the fol- 
lowing meduſes : 


Is. a. year for e- 
very bullacꝭ agiſt 
ed, in heu of a= 
giſtment tithes . 
of all barren and 
unprofitable cat - 
tle ; 

6d. yearly for e- 
very cow, in liey 
of tithe milk and 
calves ; 


2d. a lamb; 1d. 
a fleece ; 2d. a 
colt; 4d. a gar- 
den; 4d. 101 po- 
tatoes rdgea for 
private ule 3 


19. for any mat 
quantity of 
hemp; 


2d. for Eaſter 
offerings ; 


nothingfor poul- 
uy; 

honey, pigs, and 
geeſe in kind, 
except under 
ten, and then 
14, a pig atd 
13d, oy goul, 
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Forchwin The defendants Williams and Frere alfo admitted the plainti', 
againſt right under the ſaid letters patent to the faid deanery and rectory, 
Rovzn76. and to all great and ſmall tithes accuſtorhed to be paid, or to 
The fame uo. ſuch ancient cuſtomary payments as had been paid time out of 
Eee wan of mind; and after ſtating that they had paid all their great tithes 
87. Kenn. ſince they had been inhabitants of Sinnen, they inſiſted on the 
ſaid moduſer as ſtated in the other defendants anſwer, and put in 


i the like anſwer. 7 | 

ö " fra The plaintiff replied ;, the defendants rejoined z and witneſſes 

beard. were examined on both fides ; and upon hearing counſel ; and 

| reading the proofs taken in the cauſe; and on debate of the 
matter 3 3 ' > * a | 


The pode as Tux Court declared, that the ' modus of one ſhilling for 
to bullo&s and every fat bullock agiſted within the ſaid ſeveral pariſhes, in lieu 
"a of the tithes of agiſtment of all barren and unprofitable cattle 
to be illegal and ©” gp . , 
void. agiſted upon lands within the faid pariſh ; and the modus of one 
penny for any ſmall quantity of hemp ſown within the ſaid ſeveral 
The other »- pariſhes are ſeverally bad in point of law ; and ordered the deputy 
os 8 ® remembrancer to take an account of what was due to the plaintiff 
from the defendants reſpectively for the tithe of agiſtment of all 
barren and unprofitable cattle fed and agiſted by the defendants 
on the lands by them reſpectively occupied within the ſaid ſeveral 
pariſhes; and alſo for the tithe of hemp which had on 
their ſaid lands reſpectively from the commencement of the time 
in the bill mentioned; and alfo to take an account of what was 
due to the plaintiff from the defendants reſpectively for the 
ſeveral other moduſes in their ſaid ſeveral anſwers mentioned, 
according to the ſaid moduſes, during the time aforeſaid ; 
and that the faid ſeveral accounts ſhould be taken with coſts of 
this ſuit to the time of filing the replication z the ſaid coſts 
to be taxed by the ſaid deputy remembrancer : and to be paid 
by the defendants to the plaintiff. 


Coſts. But as the plaintiff had proceeded to the examination of wit- 
neſſes upon the whole of his caſe without accepting the moduſe: 
laſt above mentioned, which were tendered to him by the 
defendants in their anſwers, and which had been by them proved 
in evidence in this cauſe in their favour, r Was ORDERED, 
that there ſhould be no coſts received or paid on either fide 


* ' In reſpect to ſuch examination, and the depoſitions of witneſſes 
taken thereupon, and to every other expence incurred in conſe- 
quence of ſuchexamination. 
| | ParKER, Chief Baron. 

SMYTHE, Baron. 
ADAMs, Baron, 
PxRRRO TT, Baron. 
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Borg againf Saxon. Tam. Trau, 


Tanegſbire, 2th July 1768. WE 


22 22066 6 #261; | e ON, Rey PR" 

HE plaintiff, as of the pariſh of Afoten Underline, The rector of 
T in pf of Lancaſter, claimed the His en Fo Undorkee, 
grain, hay, potaroes, apples, eggs, .mhil, kerbage,” agiſtment, nd us 
do ather l e . — 1 great an! ſmall 
offerings, profits, and advantag. ereto belonging, from tithes of the pa 
Ala Day 4158. . - Fiſh in kind. 

The defendant admitted, chat the plaintiff was rector of See Booth v. 
+ Underline;and that; from Michaelmas 1758 to the preſent , pot 
time, he had occupied a tenement and lands therein; that he ew gang 
alſo owned other meſſuages and lands, which were in the 10. Geo. 3. 
occupation of his undertenants; that the plaintiff, as rector, 
was entitled to the tithe of corn and grain in kind, and to the 
tithe of bay in kind on certain parts of a tenement called the 
Oldhall, or the ne of Aſhton. But he denied, that he bad 
any right to take the tithes of the ſeveral other articles men- 
tioned in the bill in kind, for that the ſeveral ſums of 
money following were yearly payable at Zaffer as moduſes 
for the ſaid ſeveral other titheable matters, viz. for every cow 
and calf under five, three halipence, that is to ſay, one penny 
for each cow, and for each calf one halfpenny ; for five cows 
and five calves, five ſhillings z. and the ſame ſum till the number 
of cows and calves'amounted to ſeven; for ſeven cows and ſeven 
calves, and for any greater number, ten ſhillings ; and that the 
ſaid ſeveral ſums of five ſhillings and ten ſhillings ſeverally ex- 
tended to cover the tithe agiſtment for all barren and unprofit- 
able neat cattle kept and depaſtured by any occupier of lands 
within the ſaid pariſh. For every houſe and garden, one penny: 
for tithe hay, one penny : for every farm and cottage, and for 
every man above the age of twenty-one years, whether bachelor, 
huſband, or widower, twopence ; for every married or widow 
woman, twopence ; for every child above the age of ſixteen, 
one halfpenny, as and for Zafter offerings. The defendant 
further ſtated, that in the ſaid years he had reaped a quantity 
of corn and had had other titheable matters from the tenement 
in his own occupation; that he had carried the ſame away, without 
ſetting out the tithe thereof in kind, he having paid the plain- 
tiff, during the firſt ſeven years of his incumbency, a compo- 
ſition for the ſame and Eaſter offerings two pounds, ten ſhil- 
lings, and which ſum he had paid the former rectors ; that 
he agreed to - plaintiff afterwards two pounds, five ſhil- 
lings annually, for ſeven years, in lieu of his tithes of corn and 
ain; and that the faid. ſeven years did not expire until the 
thirty-firſt of December inftant. He further ſaid, that ever ſince 
the plaintiff's incumbency he had him the ſeveral ſums of 
Vox. III. money 
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Born money before mentioned, according to the rates aforeſaid, 
2 in lieu of tithes, and as a modus decimandi ; which ſums were, and 
den. had been immemorially, received and accepted of by all former 
rectors for and in reſpect thereof, He alſo ſaid, that he had 
not in any of the ſaid years any potatoes or apples, excepti 
thoſe which grew in his garden and were uſed in his family, 
therefore could not ſet forth the quantities thereof, no tithe 
having ever been demanded, for the ſame :"and he ſet forth his 
other titheable matters, but not the quantities. He admitted, 
that the plaintiff had applied to him to ſet out the tithe hay, but 
of no other tithes whatſoever, ſave by the bill 3 and that he re- 
fuſed the ſame for the reaſons and grounds aforeſaid, 


After the coming in of the above anſwer, on the twenty-eighth 
of February 1768, the defendant obtained an order for his 
paying into court two pounds, fix ſhillings, being the amount 
or value of the tithes demanded by the bill, with the ſaid 
plaintiff*s coſts to that time; and that in caſe the plaintiff did 
not accept thereof, he was to proceed in the cauſe on peril of 


| 

coſts. | J 

The plaintiff replied ; the defendant rejoined; and witneſſes 

were examined on both ſides; and now upon hearing coun- 

ſel 3 and reading the proofs in the cauſe , f 

Tae Covxr ordered the deputy remembrancer to take an p 

account of all the titheable matters and things demanded by the 1 

bill, except Eaſſer offerings only; and the defendants to pay a 

the plaintiff the values thereof, together with coſts of this ſuit, 0 

except as to Eaſter offerings ;- and that the bill as to Eaſſer 7 

offerings be diſmiſſed with coſts. ar 

Taz CourT FULL. ti 

1 h 

al 

ien. Tau, BARBER again ELLIOr. de 
9. Gro. 3. 2 | & 
Dorſerſbire, 14th November 1768. th 

The rector of THE plaintiff, as rector of Aiſbmore, in the county of Derr, ad 
Aiſbmere, in Der- I claimed all the rectorĩal and vicarial tithes which had ariſen an 
Hertel“ therein ſince the year 1734. «2 rig 


The defendant © The defendant ſaid, that in September 1765 he entered upon 
ſays, that he the meſſuage, farm, and demeſne lands, as in the bill mentioned; 
purchaſed his e. that they had been before in the occupation of the plaintiff's 
Neri u bro brother and he ſet forth and deſcribed the lands, as alſo the 
ther, who had a quantities, qualities, and values of the titheable matters which 
leaſe of the had ariſen thereon : and he inſiſted, that every inhabitant 
tithes thereof annually paid one penny in lieu of the tithes of gardens, accord- 
— ing to cuſtom from time immemorial uſed ; that the plaintiff or 
quitably entitled his leſſee had recelved. the tithes for the under wood growing on 


to the benefit of th ſaid leaſe, although it had not been aſſigned to him j 1 A 


WY I Wo 
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the ſaid farm; and that he had no other titheable matters than Bz 

thoſe in his anſwer ſet forth. The anſwer further ſtated, that by 22 

indenture of leaſe, dated the eleventh of November ' 17 34, the « 
:ntiff demiſed to his brother all the tithes of his ſaid farm, 

except the tithes of wood, to hold for their joint lives, at thirty 

pounds a- year; ſubject to the payment of a quarter's tithes for 

evety acte of the Downs which ſhould be broke up or ſown more 

than were uſually- broke up or ſown ; that ſince the granting of 

ſuch leaſe, he, the defendant, had purchaſed the ſaid farm, but 

that the ſaid leaſe was not aſſigned to him; and he admitted, 

that he had not at any time tendered any ſuch ſum of money as 

in the ſaid leaſe is mentioned to the ſaid plaintifFin lieu of tithes ; 

and that the plaintiff had applied to him to ſet out the tithes 

in kind, but that he did not ſet them out, becauſe he was that he is one of 

religiouſly perſuaded in his judgment, that it was not lawful for *** 2 _ 

him to pay tithes, ſeeing that the Lord Feſus Chrift by his coming qv * — 

in the fleſh and the ſacrifice of himſelt had put an end to tithes why he did not 

and the levetical prieſthood, and when he ſent forth his diſciples pay the plaintiff 

to preach the goſpel he ſaid unto them, Freely ye have received, Fe ent of The 

freely give : and he affirmed, that he had refuſed to anſwer the ef 1 ws, 

ſeveral tithes which in the ſaid two years had ariſen on the ſaid that he was reli. 

farm and lands ſo occupied by him, or to give the plaintiff any giouſly perſuad- 

fatisfaction for the ſame. He further affirmed, that he did not © n 

ſet up or pretend to ſet up any modus or exemption from the ——— 

payment of ſuch tithes z and that he had not tendered any qdogirines of 

modus or compoſition, nor ſet up any agreement for that purpoſe z chriſtianity ; 

and he ſet forth the leaſe verbatim. He alſo ſaid, that being 

one of the people called guakers, he had a conſcientious ſcruple 

againſt paying of tithe, or any compoſition or rent in lieu thereof, 

and that for that reaſon only he had refuſed to permit the plain- 

uff's brother to execute an aſſignment of the ſaid leaſe, which 

he propoſed to do at the time he executed the conveyance, He 

alſo ſaid, that by the ſaid leaſe it appeared that the ſaid tithes were 

demiſed not only to the plaintiff's brother, but to his executors, 

&c. and that therefore he did not believe it was intended between 

them that the ſaid leaſe ſhould not be aſſigned; and he and that as he 

admitted, that he did not tender to the plaintiff the ſaid <annorpaytithes 

annual ſum of thirty pounds; but he ſaid, that he had a legal 22 

right to the benefit of the ſaid leaſe, but that foraſmuch tliged — 

as he could not, for conſcience fake, pay the ſaid rent to the nounce the bes 

plaintiff, he did not ſet up the ſaid 1:aſe, but did renounce n<fits of the ad 


and diſclaim any benefit which could accrue to him by virtue 
thereof, 


The plaintiff replied ; the defendant rejoined ; but no witneſſes 
were examined on either fide; and upon hearing counſel ; 
and reading the anſwer ; and upon conſideration had 


thereon 3 ; 
N 2 Tus 


— 
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Bartvren Tux Coun ordered the deputy remembrancer to take m0 
eget. account of all the titheable matters and things demanded of the 
Kerr. gefendant by the bill, and report the fame to the court; and 
on" gt de- that the defendant do pay to the plaintiff his taxed cofts of thi 
yg ſvit, ec, | 
In purſuance of the faid decree, the deputy made his report, 
dated the twenty eighth of February 1769 ; and upon read 
the ſaid decree. and report, n Cour, on the twentieth a 
April 1769, ordered the ſaid report to ba ratißed and confirmed, 
vith ſubſequent. caſts 3 and that the defendant do forthwith gay 
to the plaintiff, one hundred and forty-nine pounds, nineteen 
ſhillings, and ſevenpence halfpcnny for his tithes, and thirty. 
ane pounds, one chilling, and fourpence for his coſts already 
taxed, together with his ſubſequent coſts when taxed, 


11 * Topptxorox again Vovxs. 
cn Lincolnſhire, 2th November 1768. 


The rector of T* bill ſtated, that the plaintiff, ever ſince the fifth of 
c Fanuary 1765, had been lawful rector of Thornton le Mar, 
Ad! > "te in the county of Lincoln, and entitled to the great and ſmal 
Neat ard ſmall tithes ariſing therein, particularly to the tithes of corn, grain, 
thes of the. pa, hay, wool, lambs, milk, calves, pigs, turkies, geeſe, poultry, eggs, 

ni in kind. agiſtment of unproſitable cattle, and all dues, offerings, duties, 
oblations, and obventions ariſing therein; that the defendants 

E during all the ſaid time, had occupied lands, and 

ad ariſing thereon the ſeveral ſpecies of tithes aforeſaid, 

which they ought to have paid to the plaintiff. in kind, or 

ſomething in lieu thereof, but which they had refuſed to do, 

on pretence that the ſaid lands were exempt from the payment 

of tithes, or that ſome modus. was payable in lieu thereof ; 

both which the plaintiff denied, and prayed, that the defendapt 

might reſpectively account for the fng/e value of all ſuch titheable 

* aforeſaid, and pay him what ſhould appear to be 

e. Ld 


The defendants admitted, that the plaintiff was rector of the 

| pariſh ; but denied, that he was entitled to the tithes in kind of 
any titheable matters ariſing therein; for that a certain compoſition 
had been conſtantly paid and accepted by the rector there in lieu 
of the tirhes in kind, both great and ſmall, for alt the lands 
within the ſaid rectory; and that for time immemorial until 
within forty years laſt paſt, the occupiers of the ſaid lands had 
been accuſtomed to pay the rector Ne. at Lady Day, one eighth 
in the pound rent, as a compenſation for and in lieu of all tithes 
what ſbever arifing in or upon the ſaid lands; that the rec 
for the time being had conſtantly accepted of the ſaid rompoſiticn 


in full ſatisfaction of all ſuck tithes ; but that fince that time 
| it 
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it had been changed to two ſhillings in the pound by ſome con- Todo ren 
{rivance of a former rector; that the plaintiff had received <= 
the ſame until the thirteenth of February 1765 ; and therefore Young. 
inſiſted, that ſuch yearly payment ought to be accepted of | 
25 a full diſcharge from the payment of all manner of tithes what- 
ever ariling on the lands and tenements by them held and en- 
joyed in the pariſh, 
The plaintiff replied ; the defendants rejoined ; but no wit- 
nefſes were examined on either fide ; and upon hearing counſet 
for the plaintiff, no counſel appearing for the defendants 3 
and upon reading an order, dated the twenty - ſecond of June 
— whereby they undertook to appear gratis ; and the bill and 
wer z 


Tur Cover ordered the ſeveral defendants to account for 
all and ſingular the ſeveral titheable matters and things demanded 
by the ſaid bill, unleſs cauſ were ſhewn' to the contrary z and 
on the twenty-fixth of January 1769, upon reading the faid . 
decree, and no counſel appearing for the defendants, the ſaid 
decretal order was made abſolute. 


Tut Coukr FULL, 
SAWREY again Col LIxs. nter, Tex, 
3 r 9. Gxo. 3. 
Stafford/hire and Warwickſhire, 24th November 1768. 


PHE bill ſtated, that before the act of parliament after-men- The bill ated, 
'* tioned there was founded in the pariſh church of Tamworth, 222 
in the county of Stafford, a COLLEGIATE CHUKCH, conſiſting of 5 
one dean, five pen, and one lay vicar choral ; that the {aid chorch of Tom- 
dean and prebendaries were parſon of the whole pariſh of un were par- 
Tamworth z that by an act of parliament made in the firft year 4 2! the pariſh 
of Edward the Sixth, all colleges, with their lands and poſſeſſions, . Cg 5 
vere veſted in THz chown, and the (aid king thereby em- C % 
powered to iſſue a commiſſion to enquire into their poſſcſſions, ,, . _— fla 
to make vicars, and to endow vicarages in every pariſh tute 1 6. 
church, which were to continue for ever; that by the ſaid ſtatute c 14. the faid 
the college of Tamworth, and the right of patronage of the faid church vas veſts 
church, became veſted in THE CROWN ; that the commiſſioners, 222 — 
named 1 re iſſued in purſuance of the ſaid act, _ ” 2 
appointed a ſalary of twenty pounds a year to the vicar of ,... 
— and another of Kater 2 a- year to two prieſts One « —_— 
to aflilt the vicar or curate of Tamworth, to be paid out of the to the vicar, to- 
poſſeſſions of the ſaid college; and that a manſion-houſe and beter with the 
garden in Tamworth, part of ſuch poſſeſſions, were aſſigned for r 
the habitation and as part of the endowment of ſuch vicar; 1 
that the ſaid college, deanery, and right of patronage, and the to aibi him; 
fefſions of the ſaid college, except the ſaid houſe and garden 
o aſſigned for the habitation of the vicar of the ſaid church 


N 3 as 
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Savas ag aforeſaid, deſcended to Ducen Elizabeth in right of her crown ; 
that Queen Elizaberh, by letters patent dated the twenty-feventh 
of Oftober, in the twenty-third year of her reign, granted the 
—— El- ſame, with all the tithes in Tamworth great and ſmall, except u 
the * before excepted, to E. Downing and P. Aſbeton, and their heirs 
right of patron- and aſſigns for ever, under the reſervation, amongſt other things, 
age, and tithes to of the ſum of twenty ds payable thereout yearly to the vicar 
Downing ; of Tamworth, and of fixteen pounds payable thereout yearly to 
7 two curates there; that by indenture, dated the twenty-firſt of 
ries 3 February, inthe twenty-fifth year of the ſaid queen, they granted 
that Downing the ſaid premiſes, except as aforeſaid, to John Morley and 
conveyed the R. Grant in fee; that they, by indenture dated the tenth of 
2 May following, granted the ſame to Thomas Repington in fee, 
the lame Whereby he became ſeiſed in fee ſimple of the ſaid coll 
granted . . ge, 
to Thomas Re- prebends, deanery, advowſon, and right of patronage; 
fg; that Thomas Nepingtan, by indenture of ſettlement, dated the 
— puny ſecond of November, in the firſt year of James the Firf, 
Repington, who, covenanted to ſtand and be ſeiſed thereof to the uſe of 
on the reſigna· John Repington his ſon and Margaret his wife, and their heirs 
tion of the vicar, male, in ſpecial tail,, remainder to Humphrey his ſecond fon 
appointed Hodg- in tail male, with divers remainders over; that the faid 
fie ohn Repington, by deed dated the twenty-eighth of Auguf, 
: in the ſeventh year of {ore the Firft, nominated 8. Hodghnſon 
to be vicar of Tamworth, on the reſignation of Roger Molds, 
who had been appointed by Queen Elizabeth in the twentieth 
year of her reign ; that the ſaid John Repington dying in 1625 
Hedg kinſon re- Sir John Repington his ſon and heir, on the ceſſion of the fai 
2 We * Samuel Hedghinſon, by indenture dated the twelfth of Neuenie 
= Blake * 1629, nominated Thomas Blake to the ſaid vicarage; that by 
Largleappoint- indenture, dated the ſeventeenth of December 1667, Seabright 
ed ; Repington, ſon and heir of the ſaid Sir John Repington, who was 
3 appoints then dead, nominated Samuel Langley to the ſaid vicarage, and 
K on his death, by indenture dated the nineteenth of June 1694, 
nominated Samuel Collins to the ſaid vicarage, who dying in 
| 1710, Edward Repington, eldeſt ſon and heir of the fad 
Artrobus ap» Seabright Repington, who was then dead, by indenture dated the 
pointed 3 eighth of January 1710, nominated George Antrobus to the faid 
vicarage, who during his life received the faid ſalary of twenty 
unds a- year reſerved and payable to the faid vicar, and 
alſo the ſaid ſalary of ſixteen pounds reſerved and payable yearly 
to the ſaid two prieſts or curates under the denomination of 
« the ſalary of the curate of Tamworth,” with all other ſtipends 
and benefactions given from time to time to the miniſters and 
curates of the ſaid church; that he, in right of the ſaid vicaragy 
alſo occupied the ſaid manſion-houfe, garden, and appurtenances 
till his death, as all his predeceſſors had — done from 
the college, &c. the time of the ſaid endowment; that the ſaid Edward Repingim 
comes into the by another indenture dated the twenty-ninth of December 1720 


ow 2 nominatcd Rebert Wilſen to the ſaid vicarage, then void by 4 


appoints the 
lintitf. 


Cort ins. 


* 
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death ofthe ſaid George Antrobus ; that the ſaid Wilſon conſtantly Seer 
received the faid ſalaries and benefaCtions ; that Edward Reping« -n 


ton, nephew and heir of the ſaid Edward, being entitled, under agate 

he divers family ſettlements, to the right of patronage of the ſaid vi- 

as carage, by an inſtrument under his hand and ſeal, dated the firſt 

of + or fn 1758, addreſſed to the then Bi of Litchfield and 
gs, Coventry, reciting, that the pariſh church of Tamworth, with the 
car perpetual curacy, was then void by the ſaid Robert Wilfor's 
to death, did certify, that he had nominated THE PLAINTIFF to the 

of faid perpetual curacy, and prayed the ſaid biſhop to grant him 
ited his licence to officiate in the ſaid church. The bill then ſtated, The gua'digns 
and that the defendants the guardians and governors of Tamworth of,  Tamuerib 
| of Sabel having, on the ſaid Robert Wilfer's death, pretended a right ht 40 nom 
fee, to nominate to the ſaid vicarage, the faid Edward Repington nate to the ſaig 
pe, entered à caveat with the biſhop againſt granting a licence vicarage. 
ge; to any one nominated by them; that the ſaid Edward Repington 
the diedin 1759, leaving Charles Repington, bis brother-and heir at 
rf, law, he having firſt made his will, and appointed the ſaid Charles 

of 2 executor thereof, who proved the ſame; that the ſaid Charles Repingron 
eirs C Repington executed an indenture, dated the fifth of May 8rants the vicar- 
ſon 1759, whereby, reciting that the ſaid vicarage, with the perpetual — 6 
ſaid curacy, was void by the ſaid Robert Wilfon's death, he did grant 


the ſame to THE PLAINTIFF, and nominated him to be vicar and 

curate thereof ; that he at the ſame time executed another deed 

of the ſame date, reciting ſuch vacancy in the life-time of the ſaid 

Edward Repington, and ae he, the ſaid Edward, had appointed the 

ſaid Charles executor of his will, who had proved it; that it then 

belonged to him the ſaid Charles Repington to preſent a proper 

clerk in the room of the ſaid Wi/fon, by. which other deed he gave 

and granted the ſaid pariſh church and curacyto THE PLAINTIFF 

that on the ſame Sith of nes 1759, the faid Charles Repington and gives notice 
being informed by the defendant Ce/lins that he claimed to be thereof to Co/. 
incumbent on the nomination of the ſaid governors and d½% who had 
guardians, gave notice to them and to the ſaid Collint that he had Ct 
nominated the plaintiff, and required the faid Collins to deliver of ramworrh 
up poſſeſſion to him, which being refuſed, he the ſaid Charles Schec. 


Repington, in Eafter Term 1759, ſued out a guare wpedit againſt ,, | 
the 5% 21 4 and in and the faid S. Collins, a — — 
three ſeveral iſſues were tried at Stafford affizes, in Augiſt 176 1, edu, and obtains 
and a verdict on all found for the plaintiff ; that afterwards * verdict, 
the faid plaintiff, with the conſent of his ſaid patron, entered 
into poſſeſſion of the ſaid church, and preached therein on the 
twenty-fifth day of October 1761, and by himſelf and his curates 
duly licenſed bythe biſhop had from thartime hitherto performed 
divine ſervice in the ſaid church and in M ilnecote Chapel in the ſaid 
pariſh according to the rubric and canons, for part of which 
ſervice the plaintiff had paid his curates from time to time 
at the rite of forty pounds a. year from his ſaid entry on the ſaid 
5 ®. ©, N74 . . church 


= 


+ 1 
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swear church until the Michge/mas 1763 3 that the defendant Collins 
r being in poſſeſſion of the viearage- bouſe, and refuſing to deliver 
errire, up the ſame, the plaintiff, in Michoe/mas Term 1761, commenced 
—_— "© an action of ejectment againſt him on his own demiſe to recover 
— pol Poſſeſſion of the {aid houſe, and that the ſame was tried at War. 
fem o of ine Wick aſſizes, when a verdict was found for the defendant Collins, 
vicarage houle ; who now pretends that the ſaid church is 14 to the biſhop ; 
— 4 . that to obviate any pretence of lapſe, the {ajd Charly Rcqpinglon 
ne, © had, ſince the ſaid trial, executed ſeyeral deeds, whereby be 
nominated the plaintiff to the faid curacy as a perpetual curacy ; 


whereupon the plaintiff bad attended the biſhop, and prayed his . 


licence as ſuch. The plaiptiff then inſiſted on the grant in 
prior letters patent of the twenty. third year of & hizabeth 
to the defendant's grant of the thirtieth year of the ſaid queen, 
which they ſet up their claim upon ; and that after ſuch grant 
ſo made, no right ot patronage remained in the crown, fo as to 
enable the ſaid queen to An ſuch pretepded ſubſequent grant. 
The bill alſo charged, that they bad never received ſuch ſtipends, 
and that no preacher or curate nominated by them ever enjoyed 
the ſaid houſe and garden; and that, on the contrary, the perions 
nominated by the Repingtan family had been ſuch vicars,preachers, 
and curate, and had received the ſaid ſtipends, and enjoyed 
the ſaid houſe and garden; and that thoſe under whom. the 
Repungtons claimed were real purchaſors of the ſaid premiſes 
from che crown for a valuable conſideration ; and that their grant 
and title was prior to the pretended title of the defendants, whoſe 
Say x merely voluntary, without any conficeration paid for the 
1ame. It alſo charged, that no augmentation of the ſaid vicarage 
had. been made, nor any, conſent of the ſaid Edward Reging! 
or other true patron. given thereto z and that the value of 
the preacherſhip and. curacy amounted to thirty-ſix pounds 
per annum z that the fame were not capable of one joint augmen- 
tation; and that no augmentation of the curacy of ſixteen 
pounds a- year, with or without the patron's conſent, could alter 
the nature of the ſaid donative vic or ſubject it to epiſcopal 
juriſdiction, or in any manner affect the ſaid Chorles Repingtor's 
claim to the right of che patronage of the ſaid vicarage and curacy. 
The plaintiff alſo charged, that the name of vicar or curate had 
been promiſcuouſly led from the time of the diſſolution of the 
college z that the ant Collins had refuſed to come to an 
account with the plaintiff, touching the wonies ſo received 
by him, or to deliver up paſſe nion of the ſaid houſe and garden; 
that the detendant Charles Reprngten refuſed to join with. the 
plaintitt in eſtabliſhing his ſaid right of patronage ; and that the 
bithop had refujed tolicence the ſaid plaintiff, he bill therefore 
prayed, that the defendant, Cullins might be decreed to come to 
an account with the plain: iff for all the monies received by him 


asaforeſaid, and for the rents rofits of the ſaid lands, eſtates, 
and other benefaclions which been paid to or ns 
» 
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pear due on ſuch account; 


; to pay bat ſhould | 

bins way? K Aeer up the Pos of the ſaid vicarage 
dug and lands ; chat the plaintiff might be quieted in the 
poſleſſion thereof ; that the pariſh ters and other papers 
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Sawnry 


Corina. 


in the cuſtody of the ſaid Collins might be by him delivered 


up to the faid plaintiff 3 that the right of patronage and nomi- 
vation to the ſaid vicarage and curacy (in caſe the ſaid guardians 
and govervors ſhall pretend title thereto) may be tried in proper 
iſſues to be directed FOE * that on ſuch trial the | cook 
t Charles Repi ight be decreed to produce the ſaid let- 
_ _ other deeds and papers which manifeſt 
his right to ſuch patronage, and to ſupport the plaintiff's nomi- 
nation to the ſaid vicarage and curacy ; that in the mean time 
until ſuch trial could be had, a receiver might be appointed 
the Court to receive the ſaid ſeveral ſtipends, rents, : 
other profits of the ſaid church for the benefit of the party 
who ſhall appear legally entitled thereto ; that the ſaid bi- 


ſhop, if the ſame be neceſſary, be decreed to his licence 


to the plaintiff, or to admit him to preach and perform divine 
ſervice in the ſaid church ; that if he had already licenſed the 
defendant Collins, he might be decreed to recal the ſame 3 and 
that he might be reſtrained from licenſing or admitung any 
other perſon except the plaintiff, 


The defendant Collins demurred to ſuch parts of the bill 
as prayed an account from him of the ſtipends and rents and 
other profits received by him, or that prayed him to deliver up 
poſſeſſion to the plaintiff iff, and that the plaintiff ſhould be quieted 
in ſuch poſſeſſion; or that prayed iſſues to try the right of 
patronage ; for that the plaintiff*s right, if any he had, was triable 
only at law, But the faid demurrer was, on the arguing 
thereof, over-ruled by the Court. | | 


The defendant Collins, by his anſwer, admitted, that the The defendant 
church of Tamworth was formerly a college founded by King Clin: ſays, 


Edgar, conſiſting of a dean, five. prebends, and one lay vicar 
choral ; that the dean and prebendaries were jointly parſon 


of the pariſh, and as ſuch entitled to a certain old houſe now 


down, and ta all the tithes of the pariſh ; that at the time 

of the diſſolution of the ſaid college, there was a manſion-houſe 

* geen for the prieſts and their ſucceflors to refide in; but 
n 


ied, that there was any vicarage there, as pretended. by 


the bill ; or that there ever was any. vicar properly ſo called, 
having cure of ſouls, with endowment of any of the poſſeſſions 
of the ſaid college either before or ſince its diſſolution. He 
admitted the act of parliament of the firſt year of Edward the 
Sixth z but ſubmitted, that neither under that act, or otherwiſe, 
any right to the advowſon of a vicarage properly. ſo called 


that as no vicar 
age pre- exiſtec, 
the 1 Edw, 6. 
c. 14. could not 


wth cadowment and cure of ſouls, came to the crawn, as no 83 
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Sawary ſuch vicarage exiſted before. He alſo admitted, that ſuch com. 
Work miſſion iſſued purſuant to the ſaid act, and that ſuch certificate 
Lint» was made thereon as is deſcribed in the bill; but denied that, 
' to his knowledge, any falary was thereby appointed for a vicar 
that the college of the ſaid church or fuch officer, He ſaid, that he believed 
never had a right that no nomination, of a preacher or curates was ever any part 
to appoint 4 of ſuch college, but that it took its riſe from the commiſſioners 
OR aſſignment belonging to the crown, out of whoſe eſtates their 
ſtipends were to be paid; and that the commiſſioners had no 
power to appoint who ſhould nominate to the faid places, or to 
that there was take ſuch appointment out of the hands of the crown. He 
no vicarage- further ſaid, that he believed that the houſe in the bill men. 
houſe 3 tioned was never, till lately, called the Vicarage Houſe ; that it 
| was no part of the ancient college, but was for the uſe of the 
vicar choral or ſtipend} vriefts and that it paid a moduy 
that the grant by in lieu of tithes. He admitted the letters patent of the twenty. 
Queen Elizabeth third year of Queen Klizabeth to Downing and Aſveton ; but 
A = infiſted, that the ſaid letters patent did not paſs more than the 
deanery and prebends and the poſſeſſions of the college; 
and that no right of patronage or advowſon af a vicarage paſſed 
thereby, becauſe there was never any ſuch ; nor did the faid 
houſe paſs thereby, as not being part of the faid ancient college, 
that nothing He admitted, that under the ſaid deeds in the bill mentioned the 
paſſed to Re- Repington family were entitled to the deanery of /Tammwerth ; 
2 7 but he inſiſted, that nothing paſſed by ſuch deeds but what 
— tus belonged to the ſaid diſſolved college. He alſo admitted, that 
Roger Molde was made preacher of the ſaid church by Quern 
"Elizabeth ; but ſaid, that he had never conſidered himſelf as vi- 
car, but always as a preacher ; that John Read ſucceeded him, 
and ſo continued till the year 1630'; and that John Oldacre; 
ſucceeded Richard 8 as curate, who continued till 1624 — 
ppoint- 162 5, and received the ſalary of ſixteen pounds a- year. He 
— 2 Walker ſaid? that he did not know by whom they were appointed, but 
2d his prede- believed that they were not appointed by any perſons claiming 
_ —— under the ſaid grant to Downing and Aſbeton; that their 
— Sen. appointment was conſiſtent with the grant made to the corpora- 
worth School ; tion of Tamuorth; and that Thomas Blake ſueceeded the faid 
Read as preacher, but not by any appointment of the Repingten 
that the appoint family. He faid, that he believed that Seabright Repington 
ment of Lari appointed Samuel Langley vicar of Tamworth in the year 1663 ; 
was collulive ; but that ſuck appointment was colluſi ve, becauſe the ſaid Langley 
had been in poſſeſſion of the faid church as preacher or curate 
under the appointment of the corporation from November 1657 ; 
that the plain- and he ſtated the other appointment under the Repingten family 
wff's appoint- to the plaintiff, as in the bill; but being colluſive, he hoped that 
2 the right of the corporation would not be prejudiced thereby: 
We pete Ai The anſwer further ſtated, that the ſaid church was augmented 
vemented the by the bounty of Quren Anne, with the confent of the fad 
church and thereby changed it from @ denative vicarage into a perpetual curacy 3 


guardians 
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guard 8 ans and governors as he believed 3 and he a hended gavanv 
that Edward Repingtan conſidered it as legally 3 z and cen 
that the pretended right of his family therein was thereby con- Corina. 
verted from a denative vicarage to a perpetual curacy, and ſubject 
to the ordinary. He admitted the quare impedit, and alſo the 
ejectment, and all the proceedings thereon, as mentioned in his 
anſwer. The defendant then ſtated the letters patent of Queen chat the grant of 
Elizabeth, dated the eleventh of October, in the thirtieth year of __ IS 
her reign ; and averred, that Charles the Second, by his letters g.4.04 was con- 

t the ſeventeenth of HF „ in the fixteenth year of his firmed, and that 
reign, had confirmed the ſaid former grant reſpecting the ap- o Downing was 
zintment of ſuch miniſters or curates and the ſaid houſe and "* 3 
en ; and inſiſted on the act of the forty-third year of Queen 
lizabeth, by which all grants made by the crown ſince the 
eighth of February, in the twenty-fifth year of her reign, ſhould 
be good and available in law z by which act the letters patent of 
the thirtieth year of the ſaid queen, under which the corporation 
claimed, were confirmed, and thoſe under which the plaintiff 
claimed were not confirmed. He alſo ſaid, that there never was 
a vicar in the ſaid church with cure of ſouls ; and that therefore 
no patronage of ſuch could exiſt, - He admitted, that he had that he had te- 
regularly received the ſaid ſtipends of twenty pounds and ſixteen ceived the fala- 
pounds yearly until Ofober 1764 3 but ſaid, that the ſame being biet of 201. and 
ſubject to taxes and fees, he had never received more than —. — ” 
twenty-ſix ds, ten ſhillings, and eightpence a- year for ſuch 766; 
ſtipends. He alſo ſaid, that the guardians and governors, by an that Tamsen 
inſtrument under their common ſeal, dated the fifth of January Schoo! granted 
1759, granted the ſaid church to him as to a perpetual curacy ; the church to 
and that thereupon he was licenſed by the biſhop, and had en- _— * 
tered on the ſaid church on the eighth of April following, and 5,2 
did the duty till Ober 1761, when he was forcibly diſpoſſeſſed, mut be was dit. 
during all which time he paid wy pounds a year to a curate poſſeſſed forci- 
for aſſiſting him in his duty. He then ſtated the ſeveral bly in 2761; 
benefactions which had been given to the ſaid church, and 
what monies he had received on account thereof; and hoped 
the court would not entertain the ſaid bill, becauſe the ſeveral 
matters therein were triable at law. He inſiſted, that it was hat we bin 
neceſſary for the plaintiff, before he was entitled to the relief ought not to be 
popes by the bill, to have eſtabliſhed his right at law, retained until 
which point he had failed ; and alſo infiſted, that the church *b* paint had 
was full; and on the length of time lapſed z and that it was a — _ 
matter merely triable at law; and claimed the benefit thereof 
in as ample manner as if he had inſiſted thereon by plea 
or demurrer. He alſo inſiſted, that upon the conſtruction of 
the ſaid ſeveral grants of the crown under which the Repington 
family and the ſaid corporation claimed the right of nomination, 
the undoubted right thereof belonged to the corporation, and 
the rather as there had been no enjoyment inconſiſtent with 
ſuch right: he therefore hoped, that his right under their 
nomination 
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— ſhould-. be — mips any end that Nays ws 
receive conſequentia benefits ar therefrom, w 

any ſuture interruption from the plaintiff. 
The guardians 


1 — — . bythe put pr ft 


School picad in bill, Rated the impedes brought by Charles Repington againſt 
db; but dhe them and the —— 8. Collins, their clerk, and the — 
— cr. ings had thereupon, and the ſuid vordict for the plaintiff therein: 
but ſaid, that they being adviſed that ſuch verdict could not be 
ſupported by law, for — of a ſuſſicient title in the ſaid Charles 
Repingion, applied to the court, and obtained a Rey of judgment 
thereon. They alfd ſtated the gett ment brought by the pond 

to recover. the poſſeſſion of the ſaid houſe and garden, and 
the proceedings had thereon, and the verdict obteined by the 
defendant Collina, upon Which finel judgment had fince been 
entered up and now remaiped- in force ; and ſaid, that oy 


were adviſed that the plaintiff's 1 he had any, was 
merely triable at law, and ought not after this length of 


timo, to be re-examined in this court ; all which matters the 
gcfendants pleaded in bar to ſuch part of tho ſaid bill as before- 
mentioned ; and for anſwer to the refidue of the faid bill, they 
admitted that the plaintiff, after obtaining the ſaid verdict, had 
entered on the incuniben cy of the ehurch, and continued therein; 
but denied, that he did the ſame with their conſent or approba- 
tion. But by an order made in this cauſe, the ſaid plea was, 


on the arguing thereof, LIES cons 


D N of The defendant the Litchfield and Coventry, by bis 
TE anſwer, admitted, that 23 cauſed 10 be E 
ant. — to him an inſtrument, dated the fir 7 
r plaintiff to the perpet 1 


d ſuch — which he refuſed to grant, becauſe, 
ore ſuch ni, the guardians and governors &c. (upon 
no) Fab deat ) entered a cavest with him againſt his anting a 
that wt licence-to any one nominated. by the ſaid Edward — 

ed, becauſe that the ſaid Egward, when he delivered to the. detndant b. his 
= — hey inſtrument of nomination, entered alſo a caveat with him againſt 

1 — , the granting a licence to any one nominated by the ſaid gu i 
caveat to pte- And governors, He believed, that the ſaid Zdzoard died, and 
i that the defendant Calla applied to him for ſuch licence on a 
nomination to him made by the faid guardians, & c. whoclaimed 
a right to nominate to ſuch vicarage or curacy; but the ſaid 
defendant did then, and during the ſaid ZAdroard's life-time, 
refuſe ſuch licence, by reaſon of * 
Or 7 


DURING THE RETON OF GEORGE THE THIRD. _” 


aforeſaid ; but - of ns his death, the — — Savant 
void, the defendant Collins again applied for ſuch licence 3 and Cree, 
no freſh caveat being entered bythe real or perſonal repreſentative that the taid ca... - 
of the Bid Edward or any other perſon claiming under him, v*-* a 

on the thirtierh of March 175, granted his licence to the N thedeath 
1 Collins to officiate in faid church, as he conceived ee, bc 7— 
he had a right to do z but in caſe the Court ſhould be of opinion cenſed the de- 
that the defendant Col/ins was not entitled to ſuch licence ſendant Collins, 
under ſuch nomination as aforeſaid, he was ready and willing to 1,5 12 been 
recal ſuch —_— grant a licence to the plaintiff as the — dy 
court ſhould di — 


Before any further proceedings were had in the cauſe, the ,,_, 
defendant Charles Repingten died ; and thereupon the 8 
filed his bill of reviver againſt C. E. Repington, his eldeſt on and proceedings be- 
heir, to have the former L ns yy revived K to wb bill he, ins revived, 
being an infant, appeared, and put in his anſwer ardian 
and ſubmitted to have the ſame revived ; and hoped E Court 
would- take care of his intereſt, The. eee Op ng duly. the guardians of 
revived, purſuant to order dated the ſeventeenth of J 1967, de {bool an- 
the guardians and governors filed their anſwer, and ſtated and t ne — 
inſiſted upon the ſeveral matters and . were men- — yg 5 
tioned and infiſted on by the defendant Collins in his anſwer, « denative right ; 
and particularly that the right of nominating and appointing the 
preacher and miniſter or curates in the ſaid church of Tamworth 
was a donative right in them and their predeceſſors until the time 
of the augmentation thereof by the late Queen's bounty; and that 
ſuch augmentation» was properly made with the Conſent of the 
patron, They alſo inſiſted, that all the nominations made by the but that the 
Repingtan' family were colluſive, and without any legal authority ; church having 
and that fince ſuch. augmentation. made as aforelaid, the ſaid — ** 
church had become a perpetual curacy;and ſuhject to lapſe and all l _ 
ather conſequences, of' preſemtative livings. They allo inſiſted come gene- 
on the ſame matters as the defendant Collin had before dane , and what 
in bar of the relief prayed by the bill; and claimed the fame oy 


benefit therefrom. as if they bad ſpecial'y, pleaded the fame. cia 
The plaintiff replied ;- the defendants rejoined; and divers The evidence 
witneſſes were examiged.on the part of the defendant Colter read. 
only; when upon hearing the counſet ſeveral days for alt . 
parties; and on reading two ſeveral orders of this court for 
proving the ſeveral exhibits therein mentioned vine we 
at the hearing 3 the act of parliament” of the firſt” year of 
Edvard the Sixth ;. x certificate from the augmentation office 
made in purſuance of the ſaid act, dated the thirtieth of May, . 
in the ſecond year of the ſaid Fing's reign ; the ſeveral entries 
therein touching the. collegiare church of Tamworth'; copies of 
enrolments of certain declarations, ' ſigned Richard Ferſer, 
dated the laſt day of June, in the ſame year ; ſeveral entries 
Qicrein touching the ſaid church; a copy of the accounts of 
; William 
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year of Charles the Second; ſeveral copies fro 
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William | Sheldon, of * lands, from Michaelmas Das, 
in the ſecond year, to /fichae/mas Day, in the third year 
of the ſaid king's reign ; another of the account of Francis 
Savage, of the like form; the grant or letters patent of Auen 
Elizabeth, dated the twenty- ſeventh of Ofwer, in the twenty. 
third year of the ſaid queen, to Downing and Aſbeton; the 
indenture, dated the twenty-firſt of Fe in the twenty-fifth 
year of the ſaid queen, from them of Morley and Roger 
Rant ; the indenture, dated the tenth of May, in the ſame year 


from them to Thomas Repington ; ang: of ſeveral dee 
polls and indentures following, viz. a deed 


d poll, dated the 
twenty-cighth of Augy/?, in the ſeventh year of the reign of 
ames the Firſt, figned Samuel Hz:dgtinſon 5; an indenture, 
ed the twelfth of November 1629, figned Thomas Blake ; 


another, dated the ſeventeenth of December 1663, ſigned 


Samuel Langley ; another, dated the nineteenth of June 1694, 
figned Samuel, Collins; another, dated the eighth of January 
3710; and figned George Antrobus ; an inrolment from the office 

one of the auditors of the land revenues of the crown, 
dated the twenty-ninth of December 1724, ſigned Edward 
Repington ; copies of debentures from the ſame office, viz, 
a debenture for one year to the tenth of Octoler 1758 for twenty 
pounds, figned by the defendant Collins; the like for one year, 
to the tenth of October 1759, for twenty pounds; the like 
for the fame year for fixteen pounds, and both figned by 
the ſaid defendant ; a deed poll, dated the firſt of December 
1758, ſigned Edward Repington ;; another indenture, dated the 
fifth of May 1659, ſigned les Repington ; the exemplification 


of a decree of this court, dated the twentieth of November, 


in the nineteenth year of the reign of Elizabeth ; copies 
of two ſeveral debentures from the auditor's office for twenty 
pounds and ſixteen nds, for one year, to Michae/mas 
1725, ſigned Robert Walon z and on reading, for the defendants, 
two ſeveral orders, to prove exhibits, &c.; the grant of 
the incorporation of the town of Tamworth under THE GREAT 
SEAL, dated the tenth of October, in the thirtieth year of Queen 
Elizabeth; the ſtatute of the forty-third year of Queen 
Elizabeth, the copy of a grant from THE crown to the ſaid 
tion, dated the ſeventeenth dayof February,in the ſixteenth 
* 2 pariſh regiſter 
of the town of Tamworth ; the copy of the account of William 
Baynham from the ſaid auditor's office from Michael/mas Day, 
in the nineteenth year, to Michaelmas Day, in the twentieth year 
of the ſaid queen ; and another account of Wilkam Baynham 
from the thirty-firſt. year to Michaelmas Day, in the thirty-third 
year of the ſaid queen z the copy of the account of Giles Forſter, 
from the augmentation office, from Michaelmas Day, in the ſixth 
year, to Afichaelmas Day, in the ſeventh year of James the Firſt ; 
ſeveral exhibits mentioned in the depolitions of James . 
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non the defendants offering to read the depoſition of the ſaid Sawnzr 
Vier prove an ancient book taken from 'the corporation — 6 
cheſt in the town hall of Tamworth, marked 8, objection 5 
was made by the plaintiff's counſel, whereupon the ſaid 
depoſition was refuſed to be read ; and on reading two entries 
in the corporation book of Tamworth, marked Y, and 
proved by the ſaid J. Yale, the one dated the firſt of Auguſt 
1694, and the other the twenty-ninth of March 1715; two 
ſeveral deed polls under THE COMMON SEAL of the corporation, 
the one dated the fifth of July 1711, and the other the thirty- 
firſt of December 1725 ; and two entries in the ſaid corporation 
book, dated the fifth of Ju 1711 and the firſt of April 1725 
the licence to Robert Wilen, dated the ſeventh of June 17253 
an indenture, under the ſeal of the corporation of Queen Anne's 
dated the twenty- ſixth of October 17343 other exhibits, 
uant to order; alſo another entry in the ſaid corporation 
book, dated the tenth of February 1723; and the nomination 
of the defendant Collins by the ſaid corporation, dated the fifth 
of January 1759 ; the licence granted to the defendant Collins | 
by the ſaid biſhop, dated the thirtieth of March 1759; the 
relaxation of the ſaid biſhop, dated the fourth of April. 1759 
a certificate from the augmentation office, dated the thirtieth 
of May, in the ſecond year of Edward the Sixth ; a declaration 
from the ſaid office, dated the thirtieth of June, in the ſecond — 
year of Edward the Sixth ; the copy of a rule of the court of = 
common pleas, dated the fixteenth of May, in the third year of 
the reign of his preſent majeſty; an indenture, dated the 
twenty-ſixth of Oober 1734, under the ſeal of the ſaid corpora- 
tion of Queen Anne's Bounty, and ſigned James Henderſon ; and 
on full debate of the matter; | 


Tax Cova r took time to conſider thereof, and ordered the The Court di- 
cauſe to be continued in the paper for their opinion thereupon ; rect iffues ts 
and the cauſe now coming on accordingly for the opinion of the . 
court, it was this day or „ that ir be referred to a trial at 
law to be had between the parties in a feigned action to be for 
that purpoſe brought to try the ſeveral iſſues following, via. 


Figsr, “ Whether Charles Repington, Eſquire, in the pleadings 1ſt, Whether 
© of this cauſe named, brother and heir at law of Edward Ringen was 
« Repington, Eſquire, therein alſo named, or any perſon claimin 8 2 
« by, from, or under them, or either of them, was, before — 5 
« on the fifth day of May 1759, ſeiſed of, or entitled unto the 
« advowſon of the vicarage and church of Tamworth, in the ſaid 
« pleadings — | | 

SECONDLY, „Whether the complainant William Saturey was, ady. Whether 
ec before and at the time of his exhibiting his faid bill in this Sewrog was law- 
* cauſe, lawfully appointed vicar of Tamworth ?” * 


2 THIRDLY, 
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| | Tambiy, u Whether the ald complainatit William Soury 
| * was entitled to the houſe formerly belonging to the vicars cho. 
Corine. e ral of Tomworth 7”. and, «pl 


entitled to the vicafage-houfe, a 


Sawn 


| the falaries. A poundz, and eight 3 1 ny of Tamworth, ot to 


The plaintiff in equity to be the plaintiff at law, &c.; and in 
caſe any ſpecial matters ſhall ariſe on ſuch trial, the judge 
who ſhall try the ſame is at liberty to order the fame to be 
indorſed on the as he ſhall think fit, &c; The confiders. 
tion of coſts and directions to be reſerved until after trial 
ſhall be had. 


te The defendant &. Collins being diſſatisfied with the ſaid decretal 

of order appealed therefrom to THE Houss or nw and the 
appeil was heard at the bar of the houſe on the ſeveath and tenth 

days of February 1752, on the laſt of which days their lordlhip; 

were pleaſed to affirm the ſaid order. 

iened if- The ſaid feigned action came on to be'tried on the thirticth 

. day of March 1772 3 when it was found, 

in r 8 1 4 | + had 2 

he plainif (t As TO THE FIRST iss, that the ſaid Charles Repingtin, 


to fours 
- N i 


21 


Oo et brother and heir at law of the ſaid Edward Repingim, 
«. deceaſed, or ſome perſon claiming by, from, or under den 
& the Taid Edward Repington and Chor „or one of them, wu, 
ic before and on the fifth day of May which was in the year 
« 1759 ſeiſed of, and entitled to the advowſon of the vicarage 
« and church of Tam wort „ 


1 


« As 4 155 SECOND 15SUE it und, that the ſaid 
& plaintiff Wilkam Sawrey, before and at the time of 8 
& his bill in this cauſe, had been lawfully appointed vicar 

« Tamworth aforeſaid pt 
„As TO THE THIRD ISSUE it was found, that the ſaid JY'llin 
% Sawrey was, on the Gxth day of Nevember, in the year 1763, 
rc entitled to the houſe formerly belonging to the vicars choral 
© of Tamworth aforeſaid.” 
And as ro THE LAST ISSUE it was found, that the fail 
« Pilliam $axvrey, at the time of the exhibiting his ſaid bil 
«in this cauſe, to wit, on the ſixth day of November 1763, 
« way noe entitled to the yearly 1 * or 2 of 
ec twenty pounds, and eight pounds, and eight pounds, and to 
« all and every of th 1 | 
7 4 The 


2 


DU RING THE REIGN OF GEORGE THE THIRD. 193 
The cauſe came on to be heard upon the return of the Swarr 
e on the twenty-fourth of Fuly 1772; and the plaintiff's azainſt 


Corliixs, 


k 


counſe) informing the court, that upon application made to the | 
court, on the twenty-fifth day of Febr:ary 1767, on behalf of — e. 
the plaintiff, ſtating, that the defendant Simon Collins -had, yr — 
by his anſwer to the bill, admitted that he had received, from the the monies be 
time of his nomination to the time of putting in his anſwer, had received. 
the ſeveral ſums of money particularly mentioned therein, 

amounting to four hundred and twenty-nine pounds, twelve 

ſhillings and tenpence, TUF CoUuRT ORDERLD, that S. Colliur 

ſhould, within the time thereby limited, give ſecurity by 
recognizance, to the ſatisfaction of the deputy remembrancer 

of this court, to anſwer and pay to ſuch perſon or - perſons, 

and in ſuch manner as the court thould at any time thereafter 

order or direct, the ſaid ſum ſo by him zeceived as aforeſaid, 

and alſo all and every ſuch further fum and ſums of money 

as he ſhould receive, or might have received, of the yearly 

ſtipends, penſions, and falaries aforeſaid, and of the rents and 

profits gf the lands belonging to or occupied by him, the ſaid 

defendant Collins, as vicar, curate, preacher, or miniſter of Tam- 

warth aforeſaid, or by his tenants, or of ſuch rents and prolits 

as were chargeable on any lands whatever, and were payable 

to ſuch vicar, curate, preacher, or miniſter for the tune being, 


S8. Cillins gave ſuch ſecurity by recognizance as was directed 

by the ſaid order; and upon reading the faid decretal order 
and the poſiea indorſed on the record ; and hearing counſel 
for all parties; and on debate of the matter; and hearing 
what was alledged on behalf of all the ſaid parrics 


Tas Cover declared, that the plaintiff William Satorey was Sawrey declared 
entitled to the vicarage of Tamworth aforeſaid before and at the ntided to the 
time of his b his bill of complaint in this cauſe, as . 


having been lawfullMWppointed thereunto by Charles Repington, 
£fquire, deceaſed, in the pleadings of this cauſe named, on the 
fiith day of May 1759 3 and that he the ſaid William Sawrey 
then became, and (till was entitled to the ſeveral ſtipends or 
ſalaries of twenty pounds, and eight pounds, and eight pounds, 
of the curates of Tamwerth, in the ſaid pleadings alſo men- 
tioned, 


LE WES DBSES 


SS 


AND IT was THEREUPON ORDERED, &c. that the defendant Calla: ordered 
§. Callins do come to an account with the plaintiff for the ſaid to come to an 
ſeveral ſtipends or ſalaries of twenty pounds, and eight pounds, — 

and eight pounds, of the curates of Tamworth ; and alſo for the 

ſeveral rents, ſurplice fees, and fees which had been received by 

him the ſaid S. Collins, or which, without his wilful default, 

might have been received by him ſince the twenty-fifth day of 


October 1761, The deputy remembrancer to take the ſaid ac- 
count, &c. 
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Sawyen _ AND ir was FURTHER(QRDERED, that the defendant 
cen, biſhop of Litchfield and Coventry do grant a licente to the fa 
The Biſhop or- Plaintiff William Storey to officiate as vicar, curate, preacher, or 
dered tn grant Miniſter of Tamworth aforeſaid. +0 
pk IT was ALSO ORDERED and decreed, &c, that S. Collins do 
to deliver po forthwith deliver up to William Sawrey the poſſeſſion of the houſe 
leon of the vi- formerly belonging to the vicars choral of Tamworth aforeſaid ; 
Carage- houſe 3 and that he S. Collins, and the faid guardians, governors, and 
capital burgeſſes, do forthwith deliver up to the faid William 
Sawrey, upon the oath of him the fdid S. Collins, and of C. Oakes, 
town-clerk of Tamworth, all books, papers, and writings, 
and all papers belonging to the vicarage or curacy of Tamworth aforeſaid, and 
belonging to the that the aforeſaid defendants do pay to the ſaid plaintiff his 
5 coſts of this ſuit to the time of the hearing Ne on the ſaid 
twenty- fourth of November 1768, and alſo from the time of the 
a ffirmance of the ſaid decrees by the houſe of lords, together 
with his coſts at law to this tie, to be taxed by the ſaid de- 
puty remembrancer; and that the ſaid plaintiff do pay to 
the ſaid defendant, E. C. Repington, his coſts of this Wit to be 
alſo taxed ; and likewiſe the coſts of the ſaid biſhop of Litch- 
freld and Coventry, according to the courſe of the court, forty 
ſhillings, which aſt mentioned coſts the faid plaintiff is to have 
over again from the defendants, S. Collins, &c. further directions 
and ſubſequent coſts to be reſerved till after report made herein, 


The recogni. AND IT WAS FUR THER ORDERED, &c. that the ſaid recog- 
z.nce to ſtand Nizance entered into by the faid detendant S. Col/ins and his 
as lecurity, ſureties do ſtand and remain in full force until the further order 
of this court which ſhall be made touching the ſame, 
Tus CouRT FULL. 


Micn. Tru, FLEMING again Brewer. 
A'S | Shropſhire, 6th December 1768. 


The vicar ef PHE bill ſtated, that the plaintiff had been, ever ſince the 
2 — Shrop. year 1759, vicar of Higley, in the county of Salep, and was 
98 entitled to all vicarial tithes ariſing therein; that the defendant 
wood, cover had ever ſince occupied a farm called the Wood End Effate and 
ſeed, rye grafs, Claverly Lands; that the plaintiff, being entitled to the tithes 
—_— ard a. and eccleſiaſtical dues thereof, came, on the ſixth of July 1759, 
ono gon to an agreement with the defendant and ſeveral other inha- 
in» on N Eud bitants, by which he agreed to ſet the tithes due to him 
Eftate an Gla- (except Eaſter offerings, cordwood, clover ſeed, rye graſs ſeed, 
2 and hops, and juch lambs as were yeaned by ewes taken to tack and 
4 Fer elle wintered in the pariſh) ariſing from the ſeveral farms therein 
mentioned, to the then occupiers thereof at ſixpence in the 

pound, as follows, viz, the defendant for the Wood End Eſtate 
ſixtcenpence; for Claverly Land; fourteenpence; the ſaid = 

men 
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Hent to be in force ſo long as the plaintiff ſhould continue vicar, 
and the occupiers to rent or poſſeſs their farms, and to account 
annually at Eafter ; that the plaintiff was willing to perform the 
faid agreement, but that the defendant, ever ſince 1759, had 
not paid him the ſaid compoſition of ſixpence in the pound ac- 
cording to the ſaid agreement, which amounted to forty ſhil- 
lings a year. The bill further ſtated, that he was alſo en- 
titled to receive yearly at {offer, from each pariſhioner, 
inhabitant, and married man of the ſaid pariſh, Eaſter otfer- 
ings after the rate following; for a married man twopence z 
for his wife and every child twopence; the ſaid offerings 
not being comprized in the ſaid agreement, and which the 
defendant had never paid. The bill further ſtated, that the 
defendant had, in each year, cut down fruit trees, apple-trees, 
and underwood, and other trees on the lands he occupied, and 
made cordwood thereof; that hę had alſo graſs, clover-ſeed, 
and rye graſs ſeed upon his lands 3 that he alſo had fallen from 
the ewe ſheep, which he had taken to tack and wintered on his 
ſaid lands, ſeveral lambs, for which he had never paid any 
tithes; the bill therefore prayed an account and payment. 


The defendant admitted, that the. plaintiff was vicar, but not 
that he was endowed, and ſaid that the tithes of the ſaid lands, 
and not a modus, ought to be paid to him. He alſo admitted the 
agreement, and ſaid, that he had always been ready to account, 
but that the plaintiff was greatly indebted to him, and had 
refuſed to account with him; and he inſiſted that the eſtates he 
occupied could not produce cleven ſhillings a year compoſition 
for the tithes thereof, over and above the tithes excepted in 
ſuch agreement, which he ſaid he was ready to pay. He ſaid, 
that he had cut down ſome fruit trees and underwood for 
firewood, but that he had never fold any; that they were 
old and decayed, fifty years ſtanding, and that no 
tithe could be due for the ſame, eſpecially as he paid a medus of 
one penny yearly, called a ſmoke penny, in licu of wood burnt in 
his houſe, He alſo ſubmitted whether he ought to pay tithe of 
clover ſeed, as there was a modus for graſs cut on his lands; but 
he inſiſted, that he had in every year (fave the laſt) ſet out bis 
tithes of clover ſeed, and that the plaiutiff had carried them 
away. He alſo ſaid, that he had tacked ſhegp to winter graſs 
fince ſuch agreement, and that tae lambs dropped from tuch 
ewes ſince the ſaid agreement were included therein; and 
therefore that he ought not to account for mem to tle plain- 
tiff: and he ſet forth his other titheable matters, and ſaid that 
he was ready to account. 


The plaintiff replied ; the defendant rejoined z and wit- 

neſſes were Examined on both ſides; and upon hearing 

counſel, and reading the anſwer, and on full debate; 
3 O 2 
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againſt 
BazsWEke 


The defendant 
ſays, that he 
ad a]s been 
rea”y 10 ace unt 
wituth plainuff 
for his tithes, 
hut that the 
plaintiff, being 
great'y nad. hted 
to him tor ther 
matters, had re- 
fuſed to ac- 
count; 


that he had cut 
down no wood, 
txce pt ing old de. 
cayed truit trees, 
ard that there 
was a ſmoke 
jenny paid; 

that there was a 
madas for grafs, 
which included 
clover and rye z 


that the tithes of 
Ian’ s wee in- 
civied um the 
p und rate, 


The Cc uſe 


hcar d. 
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F _— Tae Cover ordered the bill, ſo fer only as the ſame related 
Brei, to the demand of cordwood and Eafter offerings, to be dif. 


An account de- 
creed of all mat- 


miſſed ; and the deputy remembrancer to take an account of all 
the other dues and titheable matters; and alſo of all other 


pn 2 opting dealings and tranſactions between the parties; coſts and further 
Bafer offeri — directions to be reſerved till aſter the report. 
Us 
Mie. 7 ; 
pm WIIIIs, D. D. again HARVEY. 
Lincolnſhire, 9th December 1768. 
The vicar of TJ HE bill ſtated, that on the tenth day of April 1750, the 


Holbeach, in Lin- 
colnfhire, claims, 
18. a year from 


plaintiff was duly inſtituted into the vicarage and pariſh 
church of Halbeach (a), in the county of Lincoln; that on the 


every perſon twelfth of May following he was inducted, and thereby became 
who does not Entitled to all tithes whatſoev® ariſing therein; that by ancient 
_ ED pre endowment, or other lawful means, the vicars of the ſaid vi- 
Yan Garnet via carage had for a great number of years been entitled to three 
lieu of the tirhe àcres and a half of arable land, which the rectors of the ſaid 
hay thereof church, before the appropriation of the biſhopric of Lincaln, 
— enjoyed as their glebe, and to all other fruits, revenues, profits, 
* = _ and oblations whatſoever belonging to the ſaid church; except 
not mow: ; the tithes of corn, wool, lambs, flax, and hay; the tithes in 
kind of all which laſt mentioned articles being due and payable 
to the biſhop of Lincoln, in right of his biſhoprick, excepting 
only that the vicars of the ſaid church were entitled to all c/- 
tomary payments due for hay, wool, and lambs within the ſaid 
pariſh. The bill then ſtated, that one ſhilling a year had been 
immemorially paid at Eaſter to the rector of the pariſh before 
ſuch appropriation and endowment of a vicar, and ſince to 
the vicar thercof, by the occupiers of all ſmall parcels of land 
not containing more than two acres and three roods, in lieu of 
the tithe of hay thereof in each year in which ſuch ſmall parcels 
hid been mowed for hay, and that when they were not mowed 
they were ſubject to the payment of vicarial tithes. The bill then 
further ſtated, that the defendant Harvey and others had, 
during the faid time, occupied land in the pariſh ; that they 
had mowed for hay ſeveral ſmall pieces of meadow land in their 
reſpective occupations in the ſaid pariſh, which did not contain 
the tithes for the more than two acres and three roods, That they had alſo, 
agi ent of from time to time in each of the ſaid years, kept and de- | 
ſheep fed and paſtured on their ſaid lands ſheep which they fattened and ſent 
_ wy from to the Londen market or elſewhere to ſell for ſlaughter z that 
aring day un- 
til fold, at the the greater part of ſuch ſheep were kept on ſuch lands for 
rate of id a ſome time after the ſhearing thereof; that the plaintiff thereby 
month for each %. 
ſheep (a) See Pearſon v. Hoſkerton, Vol i. Vol. ii. page 184 ; and Willis v. Te- 


page 380; Ifankin v. Gay, Vol. ii. theringham, pot, 224d February 17714 
page 94; Hankin v. Fothetingham, Hilary Term, 11. Geo. 3. * 
: Ca 
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became entitled to the tithe agiſtment of all ſuch ſheep, from 
the time they were laſt ſheared until the time they were taken 
away for ſale; and that, as they were moſtly of a large ſize, 
their agiſtment was well worth one penny a month for each 
ſheep; that the defendant Mitebheil, during the ſaid time, had 
depaſtured on his ſaid lands horſes for the purpoſe of letting 
them out for hire; that he had actually let them out for hire; 
and that he, the plaintiff, thereby became entitled to tithe for 
agiſting the ſame; that the defendants, during the ſaid time, 
had on their lands turnips, the tithe whereof was juſtly due to 
the plaintiff; that for time immemorial the following ſums had 
been payable at Eaſter as moduſes in lieu of tithes, To Wir, 
fourpence yearly for every beaft fatted on their reſpective 
lands and ſold for ſlaughter, and the tenth ſhilling for the let or 
hire of any paſture within the ſaid pariſh for the agiſting of 
cattle thereon; that they had, during the ſaid time, many 
beaſts fatted and ſeveral cattle®agiſted, for which they ought 
reſpectively to have paid the plaintiff ſuch modrſes as aforeſaid, 
in lieu of the tithes thereof; that they had neglected, under 
ſeveral pretences, ſo to do, and had combined with the other 
defendants, Rayne * to deprive the plaintiff of 
his right on pretence that no ſuch medy/es were due: the bill 


therefore prayed, thgt,the defendants might anſwer the pre- 


miſes, and reſpectively account with the plaintiff for all the 
ſaid tithes and mcduſes, and might pay him what ſhould appear 
duc to him from them reſpectively on ſuch account, 


* 

The defendant Harvey and others, by their anſwer, admitted 
that the plaintiff was vicar, and as ſuch entitled to all the vica- 
rial tithes which had formerly been paid to his predeceſſors; 
but whether the vicars of the ſaid parith had been entitled, by 
ancient endowment, to three acres and a half of arable land, 
which · the rectors of the ſaid church enjoyed as their glebe 
before the appropriation of the biſhopric of Linceln they knew 
not; nor whether the tithes of all ſuch ſmall parcels of lands 
as two acres and three roods, and under, when mowed within 
the pariſh, were payable to the vicar, or to the biſhop, or his 
leſſee; that they had been informed, that ſome of ſuch ſmall 
parcels of land, when mowed, paid tithe to the vicar, and others 
to the -biſhop's leſſee, and that therefore they could not ſet 
forth to whom ſuch tithes rightfully belonged, They further 
{aid, that the tithes of corn, wool, lambs, flax, and hay were 
due and payable to the biſhop of Lince/n in right of his biſhop- 
rick, or to his leſſee, and that the defendants, Thomas Rayne, 
clerk, and Jane Houigitch, were the preſent leſſees to the biſhop; 
that the defendant Harvey, as tenant to them, claimed the tithes 
of corn, wool, lambs, flax, and hay, yearly growing within the 
ſaid pariſh, The defendants further ſtated, that they believed 
that if any pariſhioner had one, two, three, four, five, ar ſix 
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fleeces; or one, two, three, fqur, five, or ſix lambs, which are 
called adde, the vicar of the ꝓariſh was entitled to have for every 
ſuch odds of wool and lamb one halfpenny, and no more. They 
further ſaid, that they neither knew nor believed that any tithe, 
modus, or compoſition was due to the vicar of the faid pariſh 
or ſuch ſheep as had been depaſtured on the lands therein, and 
attencd thereon and ſent to London or elſewhere for tale, after 
having been kept on ſuch lands for ſome time after the ſhearing 
thereof, till the time they were taken therefrom for ſale; and 
that if any tithe, modus, or compoſition was due, the fum of one 
nny a month, claimed by the plaintiff, was greatly above the 
value thereof. They alſo denied, that any agiſtment tithe for 
horſes depaſtured on the lands in the pariſh kept for the 
purpoſe of letting out for hire was due to or had been uſually 
paid to the vicar of the pariſh. 'They alſo denied, that any 
tithe was, to their knowledge, due to the plaintiff: as vicar for 
turnips growing and eaten by ſtore ſheep deſigned for clipping 
the next ſeaſon and before ſale, and for which tithes in kind 
were due and payable to the impropriator or his leſſee, under. 
tenant, or aſſigns, as ſheep kept upon graſs ground; but they 
admitted, that for every beaſt brought into the pariſh, and 
wholly fatted in ſummer graſs, and off fat, there was due 
to the vicar fourpence, and no more, 7 er, after ſuch beaſt 
was fold ; and alſo, that for every beaſt bred within the pariſh, 


and fold off fat, before it was milked or yoked, above a year 
old, wholly fed in ſummer graly there was due to the vicar 


the ſum of twopence, and no more; payable as afggeſaid. They 
denied, that the tenth ſhilling for the let or hire of any paſture 
within the pariſh for caitle to be agiſted thereon, was due or 
ever had been paid to the vicar or vicars thereof. 


- The defendant Harvey ſaid, that he occupied ſeveral acres of 
lands of different people as tenant ; and that great part of ſuch 
lands were grazing grounds. He admitted, that he had fed 
and depaſtured his ſheep thereon from the time they were laſt 
ſheared until the time they were taken therefrom for ſale ; but 
he ſaid, that ſuch ſheep were drawn out and ſent at different 
times to different markets by ten, twenty, thirty, or more, at 
a time, as they became fat and the markets ſuited, ſome imme- 
diately after ſhearing, others in ten or fourteen days, and others 
in a month, and in that manner till all the ſheep for ſale were 
diſpoſed of, as late as near Chriſtmas; and that, as he bad 
never known that any agiſtment tithe was due to the vicar 
for ſuch ſheep, he had kept no account thereof; and he denied 
that any ſuch tithe was due. He alſo ſaid, that he had, during 
that year, ſome turnips, which he had fed off with ſtore ſheep, 
not for ſale; and that he had kept four beaſts thereon, which 
he fed with hay and foddered three times a day, together with 
the {tore ſheep, until the ſaid turnips were eaten; and he * 
| | ni 
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niet that any tithe was due to the vicar for the ſame. He alſo 
ſaid, that he had never kept any horſes to let out for hire, nor 
had any meadow or had mowed any land fo ſmall as two acres and 
three roods, and under, ſince he had occupied the ſaid lands; 
that he had duly paid the plaintiff all the vicarial tithes ariſing 
on his lands as the ſame became payable ; and that the plaintiff 
had always been ſo contented therewith that he had never made 
any complaint or demand thereof until lately, 


The defendants Jackſon and Savage admitted, that they were 
tenants and occupiers of land, and put in the like anſwer as the 
defendant Harvey had, done, 


The defendant Mitabell ſaid, that he occupied, as tenant, a 
few acres of land ; thai the greater part thereof was paſture 
ground, and that he mowed one ſmall parcel of the ſame ; that 
the ſame being intermixed land, and not ap 8 or be- 
lieving that any tithes were due to the plaintiff for the ſame, he 
had always paid tithes to the defendant Harvey, the tenant to the 
impropriators, He alſo ſaid, that he had never kept any ſheep 
thereon, except a cade lamb, and two afid three ewes, and that he 
had never fed any off for ſale, He denied that any agiſtment 
tithes were due to the plaintiff as vicar, He ſaid, that he had never 
kept horſes to let out for hire, except two or three for a poſt- 
chaiſe, which he kept only from the middle of May 1765, and 
that he then kept the ſame. He admitted, that he had taken 
in horſes to agiſt on his lands, but not more than one or two 
at a time, at various times, by the week or year, as the caſe 
happened; and that, not believing that any tithe was due for 
the ſame tothe vicar, he had kept no account thereof. He 
denied having any turnips on his lands, or any beaſts fatted 
thereon, and ſaid that he had duly paid the plaintiff all his vi- 
carial tithes as the ſame became due. 


The defendants Rayne and Houlditch ſaid, that they believed 
that the plaintiff was vicar of the pariſh, and as ſuch entitled to 
all ſuch tithes and dues as had been paid to his predeceſſors; that 
the rectory of F#7:/beach was theretofore appropriated to the bi- 
Nitopric of Lincoln; that in the year 1340 the vicarage was en- 
dowed thereout; that by ſuch endowment the vicar was en- 


dowed, as they believed, of three acres and a half of arable 


land, which the rectors of the pariſh, before the appropriation 
thereof, had enjoyed for their glebe ; and alſo of all fruits, re- 
venues, profits, and oblations to the ſaid church of Holbeach 
belonging, except the tithes of corn, wool, lamb, flax, and hay, 
which were appropriated to the biſhopric of Lincoln, and then 
belonged to the biſhop thereof, as rector or impropriator, or 
to his leſſee or farmer, ; that the ſaid vicar was alſo, by ſuch 
endowment, endowed, as they believed, with certain payments 
which, by the cuſtom of the pariſh, had been or ought to be 
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Wirz paid for hay, wool, and lambs; that ſuch endowment was fiiff 
rain extant, and then remained in the archives of the regiſtry of the 


HarvzY: piſhop of Lincoln; that the biſhop of Lincoln, in right of his 
biſhopric, or his farmer or leſſee, had, ever ſince the appropri. 
ation of the rectory, and the endowment of the vicarage, been, 
and then was, as the ſaid defendants believed, entitled to the 
tithes of corn, wool, lambs, flax, and hay, ariſing within the 
pariſh or the titheable places thereof, fave and except the cul, 
tomary payments before mentioned, which belonged to the 
vicar, which were, as they believed, as follows, To wir, a certzin 

d. a year for. cuſtomary payment in money for tithe of hay of certain ſmall 

— parcels of land within the faid pariſh when mowed for hay, 
not containing more than two acres and three roads a piece, 

14. for the odds which are called odds; and alſo a cuſtomary payment of one 
of wool and halfpenny for each fleece of wool of each lamb of ſuch pariſh. 
mb; ioners as have one, two, three, four, five, or ſix fleeces of wool; 
or one, two, three, four, flve, or ſix lambs, either under or 

above any number titheable in kind, which are like wiſe called 

odds of wool and lambs; that the ſaid cuſtomary payments had 

been paid to and received by the vicar of Holbeach time out of 

| mind, and ever ſince the ſaid endowment of the vicarage, They 
that they, as leſ further faid, that they were farmers or leſſees of the ory and 
— or * parſonage of Holbeach and were entitled thereto by and under 
to the then of 2 leaſe thereof from the late lord biſhop of Lincoln, dated the 


to the tithes of © *: 
tor, © woot, Ninth of March 1748; and they ſet forth the ſame, and ſaid, 


lamb, flax, ard that by the ſaid leaſe they were jointly entitled to the lands and 
ene % tithes granted by it, and the tithes of corn, wool, lambs, flax, 
** and hay arifing within the pariſh and the titheable places 
thereof, as the impropriators of the ſaid rectory apd parlonage 

and that the plaintiff, as vicar, was not entitled (Fany tithes of 
„hay, wool, or lambs, except the ſaid payments bsfore mentioned. 
that theWicar hey denied that the plaintiff, as vicar, was entitled to have 
3s rot entikd and receive of the occupiers of all ſmall parcelsof land within 
= — the pariſh, not containing more than two acres and three roods, 
mown ; the tithe hay ariſing from ſuch ſmall parcels when mown, or 
; any payment in licu thereof; for that, on the contrary, many 
occupiers of {mall parcels of land therein, not containing more 

than two acres and three roods, had, for time immemorial, paid 

the tithe hay ariſing from ſuch ſmall parcels when mown to the 

biſhop, as rector or impropriator, or to his leſſee or farmer 

thereof for the time being, and never to the vicar or any 

| claiming under him, They inſiſted, that they or the defendant 

but chat the Harve their undertenant, were then entitled to the tithe hay 
ſame belongs to Cf ſuctr ſmall parcels of land when mown ; that conſtantly and 
Harvey, ; immemorially, when mown for hay, tithe thereof had been paid 
yoo maple to the biſhop's leflee or farmer; and that the vicar was only en- 
titled to the tithe hay, or a payment in lieu thereof, of ſuch 
ſmall parcels of land only as did not containm o re than two 
acres and three roods a-piece as were in ſuch ſmall parcels 5 
1 a” 
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odd acres at the time of the eAdowment of the aid vicarage, 
and not to the tithe hay of all the ſmall parcels or odd acres of 
«that ſize in the pariſh; that the uſage, ſince the endowment, 
muſt explain what was thereby meant by payment for hay 
according to the cuſtom of the place; that the vicar for the 
time being, from time whereof the memory of man was not to 
the contrary, had received and been entitled to receive the 
tithe hay of certain p:rticular ſmall parcels of land only which 
did not contain more than two acres and three roods, or to 
ſome cuſtomary payment in licu thereof, and that the ſmall 
parcels he was entitled to tithe hay from, or to a cuſtomary pay- 
ment in lieu thereof, were weil known and aſcertained ; that 
the vicar was not, nor could by law be entitled to any tithes 
whatever which were not mentioned in the endowment of the i- 
carage, or had been for time immemorial received by him as vicar 
thereof; and therefore, that they or their tenants were entitled 
to the tithe hay of ſuch-ſmall parcels of -land, ſo mown by the 
' other defendants, as did not contain more than two acres and 
three roods, and which had never rendered or paid tithe to 
the vicar, but, on the contrary, had immemorially paid tithe to 
the biſhop's leſſee or farmer; and they believed that the plain- 
tiff had no right thereto or to any thing in lieu thereof. They 
alſo infiſted, that by virtue of the appropriation aforeſaid, they, 
as the bithop's leſſæes, were entitled to the tithe wool of all 
ſheep fed and depaitured within the parith, or the titheable 
places thereof, except in caſes as aforeſaid, where a pariſhioner 
had one, two, three, four, five, or ſix, fleeces of wool under or 
above any number titheable in kind, called zdd fleeces, for which 
a cuſtomary payment of one halfpenny for each fleece was due 
to the vicar, 'They allo inſiſted, that they were entitled to the 
tithe of all theep that were kept and depaſtured within the 
pariſh after ſhearing time, and that were ſola off fat and re- 
moved out of the parith before the next thearing time, or to a 
rateable allowance for the tithe wool of ſuch theep for the time 
they fed and depaſtured in the parith aiter thearing time, until 
ſold or removed; and that there was no modus or paywent 
whatever that was due to the plaintiff, as vicar, for the tithe 
wool or tithes of ſheep, ſave the halfpenny a fleece before men- 
tioned z and they fail, that perſons keeping iheep on their 
lands within the {aid pariſh after ſhearing time, and felling and 
removing them before the next ſhearing tune, had conſtantly 
paid the dithop's leitee or farmer of the ſaid rectory the pro- 
portionable rateable tithe for the wool of ſuch ſheep for the 
time they had been fo fed and depaſtured in the ſaid pariſh after 
ſhearing thereof till ſold or removed; and that no vicar had 
ever received, or been entitled to receive, any tithe or payment 
whatever for the wool or agiſtment of ſuch theep ſo fed, kept, 
fatted, and fold off as aforcſaid; neither had any ſuch tithe ever 
bec. demanded by any vicar fave the plaintiſt; and that they, 
: | or 
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the other defendants for all ſuch ſheep kept by them in the 
ſaid parith after ſhearing time, for the time ſo kept, till fold o 
removed; and that the plaintiff, as vicar or otherwiſe, was not 
ever entitled to any tithes for the wool or agiſtment for 

ſuch ſheep kept in ſuch pariſh as aforeſaid, except in caſs 


under or above the number titheable in kind. They denied, 
that they had ever ſet up or pretended any right to the tiths 
or moduſes. mentioned in the bill, fave the tithe hay of ſuch 
fmall parcels of land not containing more than two acres and 
three roods, which had always paid tithe to the biſhop's leſſee, 


ſhearing time, from the time they were laſt ſheared till ſold or 
removed away, to which, as leflees of the ſaid biſhop, they in. 
fiſted, had a right, and they ſubmitted the ſame to the court. 


The biſhop of Lincoln ſaid, that he believed the plaintiff vu 
vicar, and entitled to ſuch tithes and dues as had been paid to 
his predeceſſors; that the rectory had been theretofore appro- 
priated to the biſhopric of Lincoln; that the vicarage was an- 


ciently endowed, but with what in particular he left the plaintiff 
to ſhew. He ſaid, that by virtue of the ſaid appropriation, he, 


in right of his biſhopric, or the leſſees of his predeceſſors, 
claimed all manner of rectorial tithes whatſoever, both great 
and ſmall, cuſtomary payments, moduſes, emoluments, and ad- 
vantages ariſing within the ſaid rectory, with which the vicarage 
was not endowed or could preſcribe for. He alſo ſaid, that the 
late biſhop of Lincoln had made the leaſe to the other defend- 
ants, and he referred the plaintiff to them for an account for 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
being examined; the cauſe came on to be heard on the thir- 
h day of Nevember laſt; when, upon hearing counſel for 
parties, and reading the endowment and the appropriation, and 
alſo the anſwers and the proofs in the cauſe z after two days 
hearing the cauſe was adjourned over for the opinion of the 


Tur Cour declared, that the plaintiff, as vicar of Helbeact, 
had, by virtue of his endowment thereto, been from the time of 
his induction into the ſame, and ſtill was entitled to the tithes of 
the agiſtments of all ſheep kept and depaſtured on the Jands in 
the parith from the time the ſame were laſt ſheared until they 
were fold off fat or taken out of the pariſh for ſale, or ay 
other purpoſe, before the next ſhearing time, 


And 
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AND THEREUPON ORDFRED the defendants, the occupiers of Warr 
lands in the pariſh, except the defendant Mitchell, to ſeverally again 
account with and pay the plaintiff for the agiſtment tithe of all 5 1 — 5 
ſuch ſheep ſo by them kept and depaſtured on their lands in the againg Mitchell, 

iſh during the time demanded by the bill; and alſo all other decree the de- 

iſtment tithe for unprofitable cattle by them kept, fed, and fendants to ac. 


depaſtured within the time aforeſaid. . 2— 


Tur Cour alſo ordered the defendant Mitchell to account Michelt decreed 
for the agiſtment tithe only for unprofitable cattle kept, fed, to pay agiſtment 
and depaſtured on the lands by him occupied within the pariſh 1 unpree 
during the ſaid time je cattle. 


Tur Cova r alſo ordered the defendants to pay the plaintiff Cotts. 
his coſts of this ſuit as to ſuch agiſtment tithe. . 


Taz Covar alſo ordered the bill, as to ſuch ſheep, agiſt- The bil, a5 ts 
ment tithe demanded thereby againſt the defendant Aſit- Mitches agitt- 


cbell, to be diſmiſſed with coſts to be taxed for the ſaid de- Wl of ſheep 


fendant ; and as to all other titheable matters demanded thereby 9 
againſt the defendants, the occupiers, to be diſmiſſed with coſts; 
and, as againſt the biſhop of Lincoln, to be likewiſe diſmiſſed qinmim d, as 

without coſts; and, as a ainſt the leflees of the rectory, with gainſt the K- 
coſts as to all matters thereby demanded, except thoſe for the op, without 


agiſtment tithe of ſheep, The cauſe to be further heard upon — — 


the report. lefſee with coſts, 
The deputy remembrancer made his report, dated the fif- The report made 

teenth of June laſt; and upon reading the ſaid decree and and confirmed ; 

report (without exceptions), and hearing counſel on both fides 

the report was, on the fourth of July 1771, ratified and con- 

firmed with ſubſequent coſts; and the defendant Harvey and and the defend- 

others ordered to pay to the plaintiff the ſeveral tums reported * A e 

due from them reſpectively, in full of the agiſtment tithes of — 

ſheep, and barren and unprofitable cattle, viz. the defendant be due. 

Harvey forty-five pounds ten ſhillings ; Fack/on one hundred 

and eleven pounds, nineteen ſhillings, and ſevenpence half. 

penny; and Savage, ſeven pounds; and for coſts, ſeventy» 

three pounds, five ſhillings, and ſevenpence ; remaining out of 

one hundred and fifty-one pounds, eight ſhillings, and one 

penny after deduCting therefrom eighty-five pounds, two ſhil- 

inge, nd ſixpence, the defendants coſts. 
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er, 26th January 1769. 


The vicar of THE bill ſtated, that about the year 1753, the plaintiff was 
King's Hatfield, inſtituted and inducted into the vicarage of King's Hatfield, 
sg otherwiſe Hatfield Broad Cal, in the county of Eſſex, and entitled 
king of all wood to all the ſmall tithes ariſing therein, particularly to the tithes 
And underwo2d in kind of wood fallen in a certain diſtrict called Brunſend 
felled and cut in Quarter; that the defendant Jocelyn was then owner of ſeveral 
Fins 0 Lets 7 woods and wood grounds lying in Brunſend Quarter, and par- 
Grove, fituated ticularly of two woods, called Poplars Mood, and Down Wood or 
in the Brunſend Garter's Grove; that about the year 1760 he had cut large 
Ryarter of the UN of wood and underwood in Poplars Mod, and had 
ſaid pariſh, old the ſame; and that. the tithe thereof was worth ten 
See Wray, v. pounds; that, in the year 1764, he had cut from Down I o 
Barriggton,24th or Carter's Grove large quantities of underwood, and ſold the 
— £4775 ſame; and that the tithes were worth eight pounds; that he 
1. Geo. 43 and had frequently applied to the defendant to account for the 
Trinity College tithes of ſuch wood and underwood, which he had refuſed to 
SER do, or to make him any ſatisfaction for the ſame ; that there 
9 —— was not nor ever had been any exemption from the payment of 
_ 4 Gao. 3, ſuch tithes, nor any ancient modus or. compoſition whatſoever in 
lieu thereof; but that the ſaid defendant and his anceſtors, and 
all other owners and proprietors of wood or wood grounds 

within the ſaid, diſtrict of Brunſend Quarter, had conſtantly and 

until then ſet out and paid to him and his predeceſſors, vicars 

thereof, the tithes in kind for all wood fallen there, and ſold 

or otherwiſe” diſpoſed of; that the faid defendant had fre- 

quently paid him tithe in kind for wood fallen by him in Pop- 

lars Wood, Carter's Grove, and Newhall Wood, all lying in the 

ſaid diftrict, and that he was indebted to him in the ſum of 

_ eighteen pounds for the. ſaid tithes. The bill therefore prayed, 

that the,defendant might ſet forth a full account of the wood 

and underwood cut and fallen in the ſaid two woods, and ſold 

by him in 1760 and 1764, and how» much the tithes thereof 

amounted to; and that upon a fair, account he might be de- 

creed to pay to the plaintiff ſuch ſum as ſhould be due to him, 


The defendant Jocelyn admitted that the plaintiff waggvicar 
of the pariſh, and that he ſerved the cure thereof; but whether 
he was entitled as ſuch to all che ſmall tithes and to the tithes 
in kind of wood fallen in Brunſend Quarter, he knew not; but 
inſiſted, that the tithe of wood was a great and not a ſmall tithe, 
and that the vicar could not be entitled thereto except by an- 
cient uſage, endowment, or preſcription. He admitted, that 
from the year 1742 he had been, and then was, owner and oc- 
cupier of the ſaid three woods; that he had cut down ſome 
part of them at two different times; and ſaid that he had po 
| the 
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the plaintiff the tithes thereof in his own wrong; that in the 
years 1760 and 1764, he had cut down other parts of the ſaid 
woods, but did not pay the plaintiff the tithe thereof, or make 
him any ſatisfaction for the ſame, the plaintiff not producing 
any endowment. He alſo ſaid, that he did not pretend to ſet 
up any-modus or compoſition for the ſame. |; yo 


The plaintiff, by his amended bill, charged, that the maſter, 
c. of Trinity College, in Cambridge, and John Barrington, had 
combined with Jocelyn, and that they pretended that if ſuch 
tithes were due they were due to Trinity College, who had the 
rectory impropriate of the ſaid pariſh, or to the defendant Bar- 
fington, as leſſee of the great tithes of the ſaid pariſh under the 
faid college, and that they or one of them ſet up ſome right or 
claim thereto. 'The bill therefore prayed, that the college and 
Barrington might ſet forth their claims and right to the tithes of 
the ſaid underwood ſo cut and fallen by Jocelyn. | 


The defendant Feocelyn, by his further anſwer, ſaid, that he 
did not pretend that the tithe of wood within the ſaid pariſh 
and diſtrict was not of right due to any perſon whatſoever ; but 
that the tithes of underwood had never been paid or demanded 
by any perſon for wood cut in any other part of the ſaid pariſh 
except Brunſend Quarter, and that there were other woods be- 
longing to other perſons within the ſaid quarter, for which 
tithes had not been demanded; and therefore, he ſubmitted 
whether any tithe of wood was of right due within the ſaid 
pariſh or diſtrict. He denied, that he pretended that the ſaid 
tithes were due to the college as rectors of the ſaid pariſh, or to 
their leſſee, and ſaid that he knew nothing of their right or 
claim to the ſaid tithes; but infiſted, that the plaintiff was not 
entitled to tithe of wood in the ſaid diſtrict in the manner he 
claimed them. 


The college admitted, that the plaintiff was vicar of the 
pariſh, and ſaid, that they believed he might, by ſome ancient 
endowment, uſage, cuſtom, or preſcription, be entitled to receive 
all tie vicarial or ſmall tithes there uſually received or com- 
pounded for ; but whether to the tithes in kind of wood fallen 
in Brunſend Quarter, or any compoſition in lieu thereof, they 
* ITney further ſaid, that they were the owners of 
the 
twentieth of January 1761, had. demiſed to the defendant Bar- 
rington all their rectory or parſonage, with all manner of tithes 


of Hatfield Heath, Mann Mood, End Wood, Row End, and Buſh 


End, and all tithes whatſoever belonging to the ſaid rectory, 
with tithes of corn, grain, and other tithes whatſoever in the 
faid Brunſend Quarter (except that there was reſerved to the 
laid eollege ail woods, underwoods, and timber trees then grow- 
ing on the ſaid premiſes) to hold for twenty years; and that, 


by 


id rectory appropriate, and by. indenture, dated the 


8 


by means thereof he was entitled to all tithes of which the 
vicars had not been endowed, of to which they were not en- 
titled by cuſtom or greſcription. They further ſaid, that they 
knew not whether Zocelyn had paid any tithe wood or compo. 
ſition to the plaintiff of the ſaid woods, or whethei the plaintiff 
or any former vicar had received the ſame; but that if ſuch 
tithes were not payable as aforeſaid ro the vicar, nor diſcharged 
by cuſtom. from payment of tithes, the defendant Barrington 
would be entitled, as their leffee. They further ſaid, that they 
knew not that the ſaid college had ever received any tithes in 
kind, or ſatisfaction for any of, the woods in the ſaid diſtrict, or 
that the tithes of ſuch woods had ever been paid to or received 
by their leflees ; and therefore they did not ſet up any claim or 
title to the tithes of the ſaid wood ſo fallen by Fecelyn, but dif- 
claimed all right and title thereto. 


The defendant Berringten ſaid, that he believed that the 
plaintiff was vicar of the pariſh, but not that he was entitled to 
all the ſmall tithes or the tithes in kind of wood ariſing or 
fallen in Brunſend Quarter, or particularly to the tithes of wood 
there belonging to '7ocelyn, for that wood being a great tithe, 
and not a {mall tithe, a vicar could not be entitled thereto, but 
by endowment or preſcription; and that unleſs the plaintiff 
could ſupport his right by uſage, endowment, or preſcription 
ke the detexidant claimed fach tithe of woot uniler the leaſe of 
of the college of common right. He ſet forth his leaſe from 


the college, dated the twentieth of January 1761, whereby they 


88 him all manner of tithes belonging to the rectory of the 
aid pariſh, paying the yearly rent of twenty-ſix pounds, eight 
ſhillings, and tenpence halfpenny, and ſeveral other ſums pay- 
able to the vicar of the pariſh for his penſion; and inſiſted, 
that by virtue of ſuch leaſe he was entitled to all tithes, both 
reat and ſmall, in the pariſh, and to tithes in kind of wood 
en there. He alſo infiſted that, as leſſee, he was ſo entitled 
of common right; that the ſeveral payments and ſtipend to the 
Kid vicar was to be taken in full of all dues whatſoever to the 
vicar, He admitted that he had never collected the ſame. He 
alſo admitted, that there was ſuch a place as Brunſend Quarter, 
and that Jocelyn had cut down wood therein, and he inſiſted on 
the tithe of the' ſame accordingly, whether it was a great or 
ſmall tithe. 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on behalf of the plaintiff only; and upon hear- 
ing counſel and reading ſeveral depoſitions ; and on full hearing 
of the matter; * FA 


Taz Cova r ordered che defendant to pay all the 
tithes to the plaintiff demanded by the bill, to wit, four pounds, 
ten ſhillings, for his tithe of the underwood cut down by him = 
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1760 in Poplar's Mid; and four pounds, ſixteen 2 
his tithe of the underwood cut down by him in, 1764 in ens 
Grove the plaintiff waiving any account offfithe tithes of wood 
and underwood to be taken before the deputy remembrancer, 
Fecelyn conſenting to pay the two ſums aforeſaid in lieu of the 
tithes thereof, and which he admitted by his anſwer to be due to 
the plaintiff, | 
Tas CovxT further ordered Joce yn and Barrington to 
pay to the plaintiff his coſts of this ſuit to be taxed ; that the 
plaintiff do pay to the maſter, &c. of Trinity College, in Cambridge, 
their coſts of this ſuit, according to the courſe of the court; 
and that then Barrington do pay the ſame over again to the 


plaintiff, 


Taz Cour FULL. 


HowLEY again// VENABLES. 
Hamphhire, gth February 1769. 


THE bill ſtated, that the plaintiff was, in Fuly 1757, duly 


Hitany Team 
9. Gro. 3. 


The vicar of Fi- 


preſented to the vicarage of Sutton, otherwiſe Biſhop's Sutton p' Sutton, in 


in the county of Hants, and that he was thereby, or by ſome 
ancient endowment, preſcription, or uſage, entitled to the tithes 
of all titheable matters and things yearly ariſing therein, except 
of corn, grain, and hay, eſpecially to the tithe of clover ſeed, 
rye graſs ſhed, ſaintfoin ſecd, and all other graſs ſeeds, in kind; 
that the defendant Hale, in the year 1966, occupied a farm 
in the pariſh, and ſowed therein clover graſs ſeed, rye graſs ſeed, 
faintfoin ſeed, and divers other graſs ſeeds, which, when ripe, 
he cut and threſhed for ſeed, and converted it to his own uſe, 
without ſetting out the tithes thereof, or making the plaintiff 
any ſatisfaction for the ſame ; that he alſo had on his ſaid far 
during the ſaid year divers other titheable matters, the tith 
which he had refuſed to diſcover and pay. The bill therefore 
prazed, that the defendant might account with the plaintiff for 
the tithes aforeſaid ; that the plaintiff's right to ſuch tithe, as 
vicar, might be eſtabliſhed ; and that the defendants Yenables 
and Rivers might refund and pay to him what they had ſeverally 
received from the defendant Hale and the other occupiers of 
land in the pariſh for the tithes of graſs ſeeds at any time ſince 
the plaintiff had been vicar thereof. 


The defendants admitted, that the plaintiff was vicar, and had 
duly ſerved the cure. 


The defendant Yenable? ſaid, hat ucen Filizabeth, by her 
patent under THE GREAT SEAL OF ENGLAND, dated the 
ſecond of December, in the thirtieth year of her reign, had 


reory, and all the tithes thereto belonging, 
granted 


Hamfſpire,claimns 
the tithes of clo= 
ver ſeed, rye 
graſs ſeed, ſaint- 
foin ſeed, and 
other artificial 
graſs ſeeds, in 
kind, and prays 
that his - right 
thereto, as ſmall 
tithe, may be ei- 
tabliſhed. 


by 


The defdancs 
admit the plain- 
tiff is vicar. 
The defendant 
Venabls ſays, 
that Queen Elxa- 
beth leaſed me 
to T. Clarke 
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Howttr 
againſt 
þ VenaBLes. 


that Fames the 
R. t granted the 
reverſion in ſee 
& the faid recto- 
ty, together with 
all the great and 
frrea!l tithes 
thereof to Crew 
and Starkey, and 


that the ſame 


had been, by 
meſne convey- 
inces, veſted in 
her. 


She admitted, 
that the vicars 
- had been per- 
mitted to receive 
'fomeſmall tithes, 
but denied their 
right thereto ; 

and infiſted, 
that ſuch a u- 
fage could not 
prevail againſt 
ti * ex 
Words of the 
grant; or if it 


extended to ſuch 


fithes as the vi. 


cars had receive . 


ed ; 


and that no vi- 
Gar had ever re- 
ceived the tithes 


of graſs ſeed; 


at 
* : 


DECREES IN TITHE CAUSES 


granted to T. Clark? and others all that the rectory of Bil 
Sutton, with its gights, & c. formerly part of the poſſeſſions of 
John, late Biſhop mchefter, and all and fingular houſes, 
lands, meadows, tithes of garb, blade, grain hay, wool flax, 
hemp, lambs, and all her tithes whatſoever, as well great as ſmall, 
and all oblations and emoluments whatſoever to the ſaid rectory 
belonging; that James the Firſt, by his letters patent dated the 
twenty-ninth of October, in the ſecond year of his reign, granted 
to A. Crew and V. Starkey and their heirs, the ſaid rectory and 
church of Biſhop Sutton, r. to hold in fee; that the faid eſtate 
and intereſt of them in the ſaid rectory became, by divers meſne 
conveyances, veſted in her, and that ſhe was ſeiſed thereof 
in fee ſimple, together with all the tithes both great and ſmall, 
and all oblations, &c. ; and ſhe denied, that ſhe had ever heard, 
_ by the bill, that the plaintiff or his predeceſſors vicars of 
the ſaid pariſh were, or had been, endowed with any tithes what- 
ſoever within the ſaid pariſh ; but ſhe ſaid, that ſhe believed 
that they had been permitted to receive, and had from time 
immemorially received, ſome ſmall tithes yearly ariſing therein, 
She ſubmitted, however, to the court, whether ſuch uſage 
(in caſe the plaintiff could prove the ſame) could or ought to be 

et up againſt the expreſs grant of all tithes whatſoever ſo granted 
by the ſaid letters patent as aforeſaid z and if ſuch uſage 
could be ſet up againſt ſuch grants as aforeſaid, then ſhe 
ſubmitted, whether ſuch uſage could or ought to be conſidered 
as evidence of an endowment of any tithes whatſoever, ſave and 
except ſuch tithes only as had been, from time immemorial, 


pres paid to the vicar of the ſaid pariſh ; and the poſitively denied, 


that ſhe knew that the tithes of clover ſeed, or of any other 
raſs ſeeds 'fown in the pariſh, or any pecuniary ſatisfaction 
or the ſame, had ever been paid to the vicar; and on the 
contrary. inſiſted, that ſhe, and all thoſe whoſe eſtate ſhe had 
1 — ſaid rectory, or their leflees, had, by virtue of the ſaid 
ters patent or of one of them, conſtantly received in kind the 
tithes of all clover ſeed, rye graſs ſeed, and ſaintfoin ſeed, and of 
all other * ſeeds; and alſo the tithes of the ſeeds of turnips 
in the ſaid pariſh, or a recompence for the ſame, 


but that, on the 


contrary 


The defendant 
Rivers, the lefTce 
of the impropri- 
att ix, es the 
vicar's right to 


e and her predeceſſors had invariably received them under the ſaid grant. 


The defendants Rivers and Hale denied, that they knew 
that the plaintiff or his predeceſſors vicars of the pariſh 
was or were endowed with any tithes whatever therein; 
but they ſaid, that they believed that he and they had been 


the ſaid tithes of permitted to receive, and had received ſome ſmall tithes yearly 


graſs ſeeds ; 


ariling therein; and ſubmittinggo the court whether ſuch uſage 


could or ought to be conſidered as an evidence of the endow- 
ment of any tithes whatever, ſave ſuch only as had been, for time 
immemorial, paid, they denied that, to their knowledge, the 

| plaintiff 
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paint iff or his predeceſſors had ever ſince received the tithes Howrrr 
of clover. ſeed, rye graſs ſeed, and ſaintfoin ſeed, or any other 
graſs ſeed in the ſaid pariſh, or any recompence for the ſame, 
_— that ſuch tithes had, on the contrary, been conſtantly 
received by the impropriators or their leſſees. 


The defendant Rivers ſaid, that the defendant Penables had and ſays, that 
demiſed to him for twenty-one years, along with his farm, be defendane 
all that the parſonage impropriate of Biſbap Sutton, and all tithes - ere 
whatever thereto belonging; that he had, by virtue thereof, n bim. 
received the great tithes, and all the tithes of clover graſs ſeed, 

rye graſs ſeed, ſaintfoin ſeed, and all other graſs ſeeds in the 

ſaid pariſh, from the year 1758: and he ſet forth a full account 

of the tithes of graſs ſeeds when taken in kind, and when let, 

and for what rent, and an account of the graſs ſeeds in 1766 

ſown by him on his lands, and the values thereof, and of the 

tithes, He alſo ſaid, that in December 1766, and not before, 

the plaintiff applied to him, and claimed the tithes of all graſs 

ſeeds grown in that year ; but that he had refuſed to pay, 

or to make him any ſatisfaction for the ſame. He alſo ſaid, 

that he had paid the plaintiff a wh ee for all his ſmall tithes 

to the year 1766 incluſive, and had receipts for the ſame ; and 

he denied, that he inſiſted on ſuch receipts in bar of the plaintiff's 

demand for the tithe of graſs ſeeds ; but ſubmitted to the court, 

whether the plaintiff was entitled to the ſame or not. 17742 


The defendant Hale faid, that he had rented a farm in the The defendant 
pariſh ever fince the plaintiff had been vicar; but that he had Hale fays, that 
never kept any account of the tithe of the graſs ſeeds which — 
had grown thereon, the ſame having been taken in kind by the 
defendant Rivers until the year 1757, he having from that time 
rented the great tithes of his ſaid lands, together with the tithes 
of the graſs ſeeds, at one groſs rent, without diſtinguiſhing one 
tithe from the other. He alſo ſaid, that he had paid the plaintiff 
two pounds, fixteen ſhillings a year as a compoſition for his ſmall 
tithes for the years 1764 and 1765, but had made no expreſs 
eement with him for the year 1766, expecting that, as the 
aintiff had never given him any notice to diſcontinue the ſaid 
compoſition, he would continue to accept it, and that if he had 
given ſuch notice he ſhould have ſet out his tithes in kind, and 
tendered the ſame to him. 


The defendant Fenables admitted, that ſhe had executed the The improprie- 
indenture to Rivers ; but denied, that ſhe had received any trix admits, that 
tithes whatever in the pariſh, or any ſatisfaction for the ſame, <a: is his leſ- 
other than the rent therein mentioned. She admitted, that thge ; 
plaintiff had applied to her for the tithe of clover ſeed and other —— 
graſs ſeeds, which ſhe had refuſed to pay; for that ſhe was ine tithes of grate 
impropriatrix of the pariſh, and the tithes of all graſs ſeeds ſeeds. 
belonged to her as impropriatrix, by virtue of the ſaid letters 

Vol. III. P patent; 


Vin AI. 
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Howrer 
againſt 
VanasLes. 


The defendant 
_ Hale admits, that 
he did not pay 
the plaintiff his 
tithes, 


The cauſe 
head, | 


The tithes of the | 


graſs ſeeds de. 
creed to the vi- 
car; 


and the defend. 
ants ordered to 


pay accordingly, 


DECREES IN TITHE CAUSES 


patent; that ſhe had accordingly always received tlie fame 
with the great tithes, and had let them therewith at one 
yearly rent. But although ſhe inſiſted, that ſhe had a juſt 
right thereto under the ſaid grant and the conſtant enjoyment 
which had been had thereof under the ſame, 'ſhe - ſubmitted 
to the conſideration of the court whether .theſe tithes were to 


1 — 


be deemed great or ſmall, 


The defendant Hale admitted, that he had taken and con- 
verted to his own uſe the tithes of all the titheable matters and 
things which grew on the lands he occupied in the year 1766; 
and ſaid, that he had ſet forth a true account thereof, exce 
the great tithes and the tithes of graſs ſeeds, | | 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides z when upon hearing counſel for 
all parties; and reading ſeveral depoſitions for the defendants; 
the records from the office of the lord treaſurer's remembrancer 
of this court of the inrollment of a grant from Queen Elizabeth of 
the reQtory of Biſbop Sutton, dated the ſecond of December, in the 
thirtieth year of her reign; the inrollment of a grant from James 
the Firſt, in the ſecond year of his reign; and on full debate of 
the matter; Wi 


Tus Cour declared, that the plaintiff, as vicar of Suttsn, 
otherwiſe Biſhop Sutton, was entitled to the tithes of clover ſeed, 
rye graſs ſeed, ſaintfoin ſeed, and of all other graſs ſeeds yearly 
ariſing, renewing, or increafing within the ſaid pariſh, or the 
titheable places thereof; aND THEREUPON ORDERED the de- 
fendant M. Rivers to accoun: for the full value of the tithes, as 
well of the ſeveral graſs ſeeds which he had on the lands by him 
occupied within the pariſh as of the ſeveral graſs ſeeds which 
grew upon the lands occupied by any other perſon in the pariſh 
which had been paid to or received by him, as leſſee of the 
impropriatrix, for and during the ſpace of fix years next before 
Hilary Term 1767, that being the term in which the bill was 

Tax Count alſo ordered R. Hale to account for the tithes of 
the ſeveral graſs ſeeds which grew on his lands during the time 
aforeſaid, which had not been paid by him, to A. Rivers, as 
leſſee of the tithes, | 


Tas Cour further ordered, that R. Hale do pay to the 
plaintiff two pounds, fixteen ſhillings, being the compoſition 
due from him for his ſmall tithes in 1766. 


Tax CovxT alfo ordered the ſaid defendants to pay the 
plaintiff the coſts of this ſuit, to be taxed, &c. Ro 
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| | Rent, gib February 1769. | | 
THE bill ſtated, that by iridenture dated the twenty-fifth of The leſte of 
1 March, in the year 1762, between the Archbiſbop of Canter- the rectory and 
bury and the plaintiff, he Archbiſbop of Canterbury granted to the * wa 4 
PR his executors, &c. all that the reftory of Appledore, 8 
n 


the county of Kent, together with the gebe lande, all rents and of corn, grain, 
profirs thereto belonging, and all the tithès of Beckard and Kite, and hay, in 


- otherwiſe Beckete and Kite, excepting and reſerving to him and 


his ſucceſſors the advowlon of the ſaid vicarage, to hold the ſaid 
parſonage and premiſes from the twenty-fifth of March afore- 
fad, for twenty one years z that, by virtue thereof, the plaintiff 
had been in poſſeſſion of the {id rectory and appurtenances ever 
ſince, and was then entitled to the tithes of all corn, grain, and 
hay, yearly ariſing therein or in the titheable places thereof z 
that the defendant Hunt and others had, ever ſince the year 
1965, occupied lands therein, and had, for two years reſpectively, 
thered corn, grain; and hay therefrom, the tithe in kind of 
which they had refuſed to pay; and, by combination with the 
defendants fuflin and Thatcher, who were the owners of the ſaid 
lands, and the defendant Diſney, who was the vicar of the pariſh, 
etended that no tithes in kind were due for corn, grain, and 
ay, but a yearly Tum in lieu thereof, The bill then further ſtated, 
that the plaintiff and the former leſſees of the rectory had ſome- 
times, for conveniency, accepted a ycarly pecuniary payment in 
lieu of the tithes of corn and grain, that is to ſay, four ſhillings an 
acre for wheat and two ſhillings an acre for lent corn; but it 
denied that ſuch ſums had been accepted as wmcdyſes, but only as 
temporary comp:ſitions ; and inſiſted, that the monies had been 
expreſſed to have been ſo received in the receipts given for the 
fame z and that they bad not been continued for any length of 
time, nor with any certainty. The bill alſo ſtated, that tithes of 
corn and grain had been formerly, and within the memory of 
man, paid in kind within the ſaid rectory. It then ſtated, that 
the plaintiff had determined ſuch comps/tions in the months of 
May, June, aud July 1765, by giving public notice, and alſo by 
letters or notices to the occupiers of land within the rectory; 
and that notices had been particularly given to the defendants 
the occupiers that the plaintiff intended to take his tithes in 
kind. The bill then charged, that there were in the cuſtody of 
the Archbiſbap of Canterbury two ancient ſurveys of the eſtate and 
revenues of the ſaid archbilhopric, the one dated in 1516, the eg 
other in 1647 z and that in both of the faid ſurveys all or moſt * & 
of all the maduſes in lieu of tithes which were payable within the 7 
ſaid rectory and vicarage were mentioned ; but that no mention 
was therein made of any modus payable in lieu of the tithes of 
corn or of any cther tithe within the faid rectory 3 that it 


T4 appeared 


» 0 
4 
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Horse appeared by another entry, in 1647, that the tithes of the ſaid 
aa reectory were then valued at thirty ſeven pounds a year; that it 
Mynk» alſo therein appeared that the yearly payments which had been 
made heretofore, had been accepted in lieu of tithe corn and 
in, and not in lieu of tithe hay; that the reaſon why tithe 
had not been demanded by former leſſees was owing to the 
ſmall. quantity of hay that had been made within the re@ory; and 
that the modus pretended by the defendants to be payable to the 
vicar in lieu of tithe hay and all vicarial tithes, was in reality pay- 
able only in lieu of vicarial tithes, and not in lieu of tithe hay, 
The bill then averred, that none of the lands within the ſaid rec- 
tory were exempt from the payment of tithe hay; that tithes of 
hay had been paid in kind, or a ſatisfaction made for the ſame, 
within the time of memory, and particularly from all or moſt of 
the lands then in the occupation of the defendants. The plain - 
tiff therefore inſiſted, that he was well entitled to tithes in kind 
of all the corn, grain, and hay ariſing from the lands in the (aid 
rectory in the defendant's occupation; and that they ought to 
ſet out the ſame in kind, or make him ſatisfaction for the tame. 
The bill further ſtated, that Dijney, the vicar, claimed an intereſt 
in the matters in queſtion, ind, alledging that he might be 
aflected thereby, inſiſted that he ought to be made a detendant 
and that the archbi/hap was entitled to the freehold of the ſaid 
rectory, and allo had an intereſt in the ſame; anD PRAYED 
that the ſaid defendants might anſwer the premiſes; that an 
agcount might be taken of all the corn, grain, and hay which 
the defendants Mun and others had reaped and made from 
their lands in the faid years ; and that they might reſpectively 
pay to the plaintiff one tenth part of the value for his tithe 
thereof, | 


The defentant The defendant Mun admitted, that the plaintiff was the leſſee 
© Munk ſay», that of the rectory ; that he was entitled to the tithes of corn 
ef — the and grain ariſing therein, or to ſomerhing in lieu thereof; but 
— 2 denied that he was entitled to the tithes of hay; and he {et 
tithes in the forth the quantities of land he rented, and what he had 
year 1764, and grown thereon. He further ſaid, that in the year 1764, the 
that ke did not plaintitf had told him that he would take three ſhillings an 
je acre round as a compoſi ion yearly for the tithes of every acre of 
the ſame z corn and graſs; that, in 1765, he cauſed the fame to be cried 
in the church yard of Apptedere; that on the twenty-cighth of 

June 1765, he gave notice in writing to the defendants, that 

he would take their tithes of corn and hay in kind, and that he 
r ſame notice in 1766. All the defendants ſaid, that they 
** fhillings bad bean occupiers of land in the pariſh for ſeveral years paſt; 
an acre for and that, from time immemorial, there had been and then was 
wheat, and two payable, and of right ought to be paid yearly, on the feaſt of 
| — an acre Saint Thomas the Hpoſile, by the occupiers of lands and tene - 
t com; ments therein, to the rector or his leſſee, farmer, or tithe ga- 
therer, a modus of four ſhillings for every acre of wheat, and 

two 


1 
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two fhillings for every acre of lent corn reaped within the ſaid 


rectory, in lieu of the tithes of ſuch wheat and lent corn 
yearly ; that ſuch modus had been from time to time accepted 
and taken by the rector or impropriator, or his leſſee, in lieu of 
tithes of ſuch corn and grain, until within theſe two years; 
that tithes in kind had never, to their knowledge or belief, 
been paid ; that they had yearly, from the year 1764, offered 
to pay ſuch moduſes to the plaintiff, but that he had refuſed ta 
receive the ſame, and had inſiſted on tithes in kind, with which 
they had refuſed to comply. They further ſaid, that the plaintiff 
was not entitled to the tithe of hay, but that the vicar, for time 


immemorial, had been entitled thereto, or to a modus or cuſ- 


tomary payment in lieu thereof; that there had been immemo- 
rially paid, on the Annunciation of the Bleſſed Virgin Mary, to 
the vicar of the ſaid pariſh for the time being, à certain modus 
of twelvepence an acre for every acre of moor land, and ſix- 
pence for every acre of upland lying within the faid rectory, and 
ſo in proportion, by every occupier reſpectively, in lieu of tithe 
bay yearly arifing from ſuch lands reſpectively ; that ſuch modus 
had been immemorially paid and accepted; that, to their 
knowledge or belief, tithes of hay had never been tendered or 
py in kind within the faid rectory ; that they, relying on the 


and inſiſts, that 
the tithe of hay 
belongs to the 
vicar, and that 
there are moduſes 
of 121. an acre 
tor n. oor land, 
and 6d. an acre 
tor upland, in 
lieu thereof. 


aid meduſes, had not ſet out their tithes of corn, grain, or hay, 


or kept any account of the crops thereof, but that they be- 
lieved the tithes of wheat might yearly have been worth fix 
ſhillings an acre z lent corn, three ſhillings ; and hay in kind 
one ſhilling, and no more; that they were then and always 
had been ready to pay the plaintiff ſuch moduſes as aforeſaid, in 
lieu of tithes of corn and grain in each of the ſaid years; that 
they had paid the ſame, and that he had accepted thereof; but 
that they had not taken any receipts for the fame, as ſuch pay- 
ments were regularly entered in the impropriator's book, 


The defendant Auftin ſaid, that ſhe was ſeiſed in fee of divers 
lands and tenements within the rectory z and that the ſaid lands 


and tenements were in the occupation of the ſeveral defendants 
aforelaid, as her tenants. 


The defendant Thatcher ſaid, that he was ſciſed in fee of 
divers lands and tenements therein, which were in the occupa- 
tion of the defendant Boon, as his tenant ; 


The faid defendants faid, that they believed the plaintiff was 
leflee of the rectory, but inſiſted that he was not entitled to 
tithe hay z and that by cuſtom there was paid, on the feaſt of 
Saint as the Apoſtle, by the occupiers of lands within the 
laid rectory, a modus of four ſhillings an acre of wheat, and two 
ſhillings an acre of lent corn, and ſo in proportion for a 
ow or leſs quantity than an acre; that ſuch moduſes had 

cen accepted in lieu of the tithes thereof, until about two 


P 3 years 


The owners of 


the lands admit - 


the demiſes to 
the other de- 


fendants 3 


and inſiſt on the 
{aid meduſſes. 


- 
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Hure: years ſince, and that tithe of corn and grain had never been pat 
in kind; that their ſeveral tenants had uſually paid the * 
f maduſes to the plaintiff up to the feaſt of Saint Thomat 1764, 
and that they were ready, and had offered ſioce to pay him tlie 
ſame, but that he had refuſed to accept thereof; that the ſaid 
plaintiff was not entitled to any tithe hay, but that the vicar, 
for time immemorial, had been, and then was entitled to 3 
modus on the feaſt of the Bled Virgin Mary of ane ſhilling an 
acre for moor land, and fixpence an acre for upland, and fo in 
portion, in lieu of tithes of hay yearly, and of all other vi- 
carial tithes in reſpect thereof; that ſuch modus had been paid 
and accepted accerdingly, and that no tithe of hay had ever 
been paid in kind. 


The vicar ſays, The defendant Diſney fail, that he then was, and for forty 
fhue he has he years paſt had been vicar of Appledore; that ſuch niadut of 
— . or twelvepence and ſixpence had been paid in lieu of all vicarial 
tithe* hay, but tithes whatſoever of paſture land in the faid pariſh ; that he had 
that he dges not accordingly, from time to time, received ſuch reſpective yearly 


Gaim the ſame ; ſums from the occupiers there, in lieu of all vicarial tithes z that 


he did not claim any right whatever to any tithe in kind from 


the ſaid lands other than as aforeſaid, or any tithes of paſture 

lands in the faid pariſh ; that the late Archbi/hop of Canterbury was 

ſeiſed of the rectory. and of all tithes of corn, grain, and hay; 

and that he granted ſuch leaſe to the plaintiff, He admitted, that 

the defendant Munk and others were occupiers of lands within 

the pariſh z that they had ſome diſpute with the plaintiff on 

account of their tithes ; that they inſiſted that the faid modu/c; 

were payable to the vicar in lieu of tithe hay and all other vi- 

carial tithes z and that he laid no claim to the tithe of hay ariſing 

unlefs it ſhould on any lands within the ſaid pariſh, nor to any ſatisfaction what- 

Appear that he is ſoever in lieu of ſuch tithes, unleſs it thould appear that the 
entitled thereto. moduſes claimed by him were payable in licu of tithe hay, 


The Archbiſbep of The Archbiſhop of Canterbury ſaid, that his predeceſſor was 
Canterbury ad- heretofore, and that he then was, in right of the ſaid arch- 
3 on bithopric, ſeiſed in fee«ſimple of the rectory of Appledere, 
* wry with the glebe lands and appurtenances thereto belonging; that 
and hopes the ſuch leaſe had been granted to the plaintiff; and that he hoped 
defendants will the court would decree the deſendants to account with the 


de decreed to e- plaintiff and make him a ſatisfaction for the tithes of all the 


Ou corn, grain, and hay, which they had on ſuch lands ſince the 
date of the ſaid leaſe, and for which they had not already made 
ſatisfa&tion z unleſs it ſhould appear that a modus or moduſes was 
or were rightfully payable in lieu of ſuch tithes reſpectively. 

The earſe he plaintiff replied to the anſwer of the defendants the cc- 

_ cupiers; and they rejoined; and witneſſes were examined oaly 


on the part of the ſaid defendants; and now upon hearing counſe! 
for all parties; and reading the depoſitions to the ſeventh inte- 
rogatory for the defendants ; and on full debate of the * 
8 o 5 
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Tas Cour ordered the bill, ſo far as the ſame related to the Hue 
defendants Auſtin and Thatcher, owners of the eſtates, to be diſ- ,259 


| a Murx. 
miſſed with coſts. , The bill difmit- 
ſed againſt the owners of the land. 


Tas Cour declared, that the two ſeveral moduſes, as fet up The meduſes for 
by the defendants the occupiers, of four ſhillings tor every acre eg = —_ 
ofwheat; and two ſhillings for every acre of lent corn, were too. b. . ” 
rank 3 AND THEREUPON ORDERED the defendants the occupiers | 
to account with the plaintiff for all their feveral tithes in kind of 
corn and grain which they ſeverally had growing and ariſing 
from their ſaid reſpective lands in the ſaid pariſh in the ſaid two 
years, and pay what ſhould appear ta be due on ſuch account, 
with coſts, 


Tnz Count alſo ordered the deputy, in taking ſuch account The deputy di- 
and taxing coſts, to enquire, whether the plaintiff had given any refted to en. 
and what notice to the defendants the occupiers to pay their 3 ee 
ſeveral and reſpeCtive tithes in kind ſor the year 1705, and at — 3 
what time or times in particular ſuch notice had been given; determine the 
and that if it ſhould appear to him that the plaintiff had not compoſition, 

iven proper and reaſonable pre viaus notice, then, in taking the 
aid account, to charge the defendants with the moduſes infiſted 


upon by them in their anſwer to the ſaid bill for that year 


only. 


Tur Cour further ordered the bill, ſo far as the ſame related The bill diſmit- 
ta the demand for tithe hay, to be diſmiſſed with coſts. ſed as to the de · 


mand of, tithe 
PARKER, Chief Baron. hay, 
SMYTHE, Baron. 
ADAMS, Baron. 
PzsRROTT, Baron, 
EMMETT azainſf WHtrteE, - Hit azy TZ 
9. G0 3. 


Norfolk, gth February 1769. 


1 bill ſtated, that the plaintiff was owner of eight marſhes, The vicar ef 
called Upper Darley, Lower Darley, Great Darley, and Little — in 
Darley, and a ſmall rond to the laſt marſh belonging, Good's . 0 nl 
, entitled to a m0 · 
Marſh, Holly Holmes, Great Mill Marſh, and Little Mill Marſh, 4.; of 11 gs. ad. 
and the ronds belonging to the Great Mill Marfh, in the pariſh a. year, in heu 
of Freethorpe, in the county of Norfolk ; that Great Mill Marſh of the tithes of 
and Little Mill Marſh, with the ronds belonging to the former, _ I” 
vere then, and for ſome time paſt had been, held by the plaintiff pin. 
Bately as tenant to Emmett; that for all the faid premiſes 3% White 
there had been, time out of mind, a certain ancient modus ken ante, 
of one pound, nine ſhillings, and twopence, payable yearly, page 158. 
an every firſt day of Auguf, according to the compuration of time 
P commonly 


216 


7 commonly uſed in this kingdom before and until the alteration 


WIT. 
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of the old ſtile, called Lammas Day, and on every twelfth day of 
Auguft, according to the computation of time now uſed in this 
kingdom immediately after and ever ſince the alteration of 
the ſaid old ſtile, now commonly called Old Lammas Day, 


in every year, in lieu of tithes in kind of all the ſaid premiſes, 


to the vicar of the pariſh of Freethorpe ; that the plaintiff Emmett 
and his anceſtors, and thoſe under whom he claimed, who had 
been owners and proprietors of the ſaid eight marſhes, had, time 
out of mind, paid a madus of one pound, nine ſhillings, and two- 
pence, as before mentioned, in lieu of the tithes in kind due 
annually for the ſaid marthes to the ſeveral vicars of Freethorpe 
for the time being reſpectively, and in particular to the defendant 
White, who then was, and for fourteen years paſt had been, 
vicar thereof; that the ſaid defendant White the - vicar, and 
the defendant Leather, the patron of the ſaid vicarage, infiſted, 
that the conſtant payment of the faid modus did not bar the claim 
of tithes in kind for the ſaid marſhes ; that many of the 
ancient inhabitants of the ſaid pariſh, who well knew the 
ſaid marſhes and ronds, and that the ſaid ancient modus 
had been many years paid in lieu of tithes, were old and infirm, 
The bill therefore prayed, that the ſaid ancient modus of one 
pound, nine ſhillings, and twopence, might be eſtabliſhed ; 
and that the plaintiffs might be at liberty to examine their wit- 
neſſes relating thereto in perpetuam rei memoriam, fc. 


The defendant ¶ bite ſaid, that he had been vicar of the pariſh 
for ſeveral years paſt; that Emmett was owner of the ſaid eight 
marſhes ; and that part of them was held by Bately ; but he 
denied that he knew, otherwiſe than from hearſay, that the ſaid 
ancient modus had been immemorially paid in the manner, and 
at the times as ſtated inthe bill; and he ſaid, that having inſpected 


the moſt ancient terriers belonging to the ſaid pariſh which 


could bi found in the office belonging to the Biſhop of Nerwict's 
court, the oldeſt of which appeared to be dated in 170g, he had 
found, in ſome of ſuch terriers, an entry of the ſeveral moduſes 
or cuſtomary payments as due and payable to the vicar of 


: Freethorpe for the ſeveral marſhes or part of the marſhes after- 


mentioned, viz. for part of Upper Darley, three ſhillings and 
fourpence; Lower Darley, three ſhillings and fourpence; Great 
Darley, eight ſhillings and fourpence ; Little Darley, four 
ſhillings and ſixpence; the north part of Gd: Marſb, ſix 
ſhillings and eightpence; and for Little Mill Marſb, three 
ſhillings and fourpence ; in the whole, one pound, nine ſhillings, 
and fixpence; that he had alſo found in the ſaid terrier an entry 
of acuſtomary payment of eight ſhillings and fourpence as due and 
yable for Great Mill Marfb, being one of the eight marſhes 3 
ut that he had never received the tame, though they had been 
demanded by him as vicar, He further faid, that finding by = 
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faid terriers that the cuſtomary payments for the ſaid marſhes, — | 


or parts thereof, amounted to one pound, nine, ſhillings, and 


fixpence, inſtead of one pound, nine ſhillings, and twopence, 
he had refuſed to accept the ſame in lieu of tithes ; but that he 
had afterwards. agreed to accept it for the three years for 
the marſhes called Lang ford Marſhes ; but whether they were for 
the payment of the ſaid eight marſhes was not certain; and he 
ſubmitted to the Court, that Holly Holmes Marſh, being one of 
the eight marſhes, was not comprehended in the terriers ; 
ſo that it did not appear that any modus in lieu of tithes 
was due and payable for the ſame to the vicar. He denied, 
that he had ever made any demand of tithes in kind of the 
plaintiff, or any of his tenants, for the ſaid marſhes, other 
than the ſaid annual payment of one pound, nine ſhillings, and 
fixpence, which he apprebended he had a right to receive; and 
he left the plaintiff to his proof to eſtabliſh the ſaid payment of 
one pound, nine ſhillings, and twopence. 


The defendant Leathes faid, that he believed that Emmett 
was owner of the eight marſhes ; and that Bately held part 
thereof as tenant to him. He admirted, that for all the ſaid 
premiſes there had been, time our of mind, a certain ancient 
modus of one pound, nine ſhillings, and twopence, payable yearly 
at Od Lammas Day, in lieu of tithes in kind of all the faid 
premiſes to the vicar of Freethorpe ; and believed, that Emmett 
and his anceſtors had paid the ſame time out of mind, in lieu of 
tithes in kind for the ſaid eight marſhes to the ſeveral vicars 
reſpectively. 8 | 


The plaintiff replied; the defendants rejoined z and witnefles 
were examined on the part of the plaintiffs, one of whom was 
croſs examined on the part of the defendant White : and now 
upon hearing counſel for all parties ; and reading the proofs 
taken in the cauſe ; 


Tax Cob ordered and decreed the faid modus of one pound, 
nine ſhillings, and twopence, paid yearly at Lammas Day 
as aforeſaid, for and in reſpect of the ſaid eight marſhes and 
premiſes in the bill mentioned, to the vicar of the vicarage of 
Freethorpe, in full ſatisfaction of tithes in kind ariſing or renewing 
from or out of the ſaid ſeveral marſhes and premiſes, or an 
thereof, to be confirmed and eſtabliſhed as againſt F/þite during 
the time he ſhould continue vicar of Freethorpe, and abſolutely 
eſtabliſhed and confirmed as againſt C, Leathes, the patron of 
the vicarage; and that the defendants, or one of them, do pay 
to the plaintiffs their coſts of this ſuit, to be taxed by the deputy 


remembrancer of this court, to whom it is hereby referred to tax 
the ſame, | 


Tat CouRT FULL. 


Roch 


1 


againſt 
Warr, 
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Hr alien | 7 ; 
— | Roch again SUMMERS: 
Pembrokeſhire, 21ft February 1769. 


The rector of HE rector of Robeflene Weſt, in the county of Pembrols 
* hx 3 claimed the Fama. or Ms Seek hay, wool, lambs, milk, 
Antes, that the and all other great and ſmall tithes therein; and ſtated, that the 
cefendant had a» defendant being the occupier of - Upper Robeflone Lands, had, 
greed to take a in the year 1756, applied to him for a leaſe of all the tithes 
_ - — ariſing on the ſaid lands; that thereupon a memorandum in 
Robeſſone and writing was, on the eighth of June 1759, entered into and ſigned 
Branble Claes, by them, whereby he agreed to ſet and let to the defendant 
but had refuſed all the "tithes, great and ſmall, arifing on Upper Robeſlone ; 
to execute the and alſo the tithes, great and ſmall, ariſing on Bramble Cloſes, 
mw” then in his occupation, to have and to hold for and during their 
joint lives, at twenty-ſeven pounds a-year, the payment to be 
made on Michaelmas Day yearly, with conditions, as ſtated in the 
ſaid bill; that a leaſe was to be made thereof; but that the 
defendant had refuſed to execute the ſame, under pretence 
that the ſaid agreement, as to the ſaid lands, was become void 
and of no effect. The bill therefore prayed, that the defendant 
might be- compelled to on a leaſe, of the ſaid tithes ; to 
execute a counterpart thereof, and to pay and fatisfy all arrears 
of rent due or to become due for the ſaid tithes during the con- 
tinuance of ſuch leaſe, according to the reſervation therein men- 

tioned, 


The deſerdant The defendant admitted, that the plaintiff was rector of 
ſays, he refuſed Nahgſlone Weſt ; that he might be entitled to the tithes mentioned 
3 in the bill; and that he had agreed to take a leaſe of the before 
"4 in his an. mentioned tithes of the ſaid. premiſes, and had refuſed ta 


twer. execute the ſame for the reaſons mentioned in his anſwer. 

The plaintff replied; the defendant rejoined ; and witneſſes 
were examined on both {ſides ; and upon hearing counſel ; and 
reading the proofs in the cauſe ; | | 

The Court de- Trax CourT ordered the defendant to execute a leaſe, and 


cree a ſpecific account for the reſerved rent for the arrear of tithes which had 
perlormance. accrued due on the faid premiſes, &c. and to pay the plaintiff his 


taxed coſts, 

. | PARKER, Chief Baron, 
SMYTHE, Baron. 
Anaus, Baron, 


Lovat 
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Lov AT again GRIFFIN, 


Staffordſvire, 22d February 1769. 
TI bill ſtated, that in the year 1763 the plaintiff was duly 


219 


Hitany Trau 
9. Gro, 3. 


The vicar of 


preſented by Lord Hamilton, the lawful patron, to the Sanden, in Stef 


vicarage of Sanden, in the county of Stafford; that he was regu- 
larly inſtituted and inducted into the ſame; that by virtue 
thereof, and by ſome ancient endowment, preſcription, uſage, or 
other lawful ways and means, he had juſtly become entitled to 
one third part of the tithe in kind of all corn and grain growing 
in the ſaid pariſh, on the fide of a certain brook in the faid pariſh 
to the north eaſt and ſouth of the ſaid brook, next to Sandon, 
which ſaid brook runs near and to the weſt of Hardwick; 


and alſo to the full tithe in kind of hay, wool, lambs, hemp, flax, + 


pigs, geeſe, eggs, apples, and all other ſorts of fruits, the Eafter 
roll, the offerings at weddings, chriſtnings, churchings, bunals, 
and all other titheable matters ariſing in the ſaid pariſh on both 
fides the ſaid brook, as belonging to the vicarage thereof, 
excepting that certain modiſſes in licu of the tithe of hay of certain 
meadows particularly mentioned in a terrier of the ſaid pariſh 
for the year 1698, or in ſome other terrier or terriers of the ſaid 
pariſh in the regiſtry of the Biſbop of Litchfield and Coventry, which 
moduſes the plaintiff did not mean to controvert or impeach ; 
and alſo excepting any other modes in lieu of ſeveral ſpecies of 
ſmall tithes. The bill alſo ſtated, that the defendants had, 
for four years paſt, occupied divers lands in Sanden and 
the titheable places thereof ; that the pariſhioners, owners, 
and occupiers of lands in the ſaid pariſh had, ſeveral years 
before the plaintiff became vicar, and when their lands 
neither grew ſo much corn and hay, or were of near fo large an 
annual value as they then were, paid to the vicar a compoſition 
of one ſhilling in the pound of the yearly rent or value of 
the ſaid lands, as a ſatis faction for one third part of the tithes of 
corn and grain on the ſaid Sanden Side of the ſaid brook 3 
and for the whole of the tithes of hay and other titheable matters 
(except corn) for and on account of the lands occupied by them 
on both ſides of the faid brook ; that an abatement was made 
to the pariſhioners, owners, or occupiers of land on the weſt ſide 
of the ſaid brook, in conſideration that the vicar was not entitled 
to any tithes of corn and grain growing on the lands on the weft 
fide of the ſaid brook ; that the family of the Hamiltons, as 
impropriators of the rectory, were entitled to the whole of the 
tithe corn and grain on the ſaid welt ſide of the ſaid brook, 
and to two-thirds of the tithe of corn and grain on the Sanden 
Side of the ſaid brook, which they, for ſeveral years, gathered 
in kind, or otherwiſe compounded for; that the faid - Lord 
Hamilton was then entitled to the ſame, as impropriator thereof; 
that he had, for four years then laſt paſt, compounded with the 
. hs 1 5 20 4 . ſeveral 
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Lovar ſeveral owners or occupiers of arable lands therein for the 


, ſeveral ſorts of corn and grain growing thereon, at the followin 
man. rates, viz. at the rate of four ſhillings by the acre for — f 
three ſhillings for barley, and two ſhillings for oats; which full « 
compoſition: he had received for the arable lands on the weſt ad 
ſide of the faid brook ; but for the arable lands on the Sand my 
Side thereof, he had received only two thirds of the ſaid ſeveral 4 
rates, the vicar being entitled to one-third of all corn and grain 4 
on the ſaid lands on the Sanden Side; that the aforeſaid payment « 
of one ſhilling in the pound was only by way of compoſition, and pla 
Not eſtabliſhed or intended as a modus; and as an evidence bo 
that the ſame had not been ſo paid or eſtabliſhed as a medzs ine 
time out of mind, the plaintiff charged, that by a bock con- thi 
taining an account of the tithes and dues at Eofter paid by the po 
iſhioners of the ſaid pariſh to the vicar thereof, viz. to ow 
Ar. R. Aftle, who was vicar of the ſaid pariſh for thirty years ol 
from 1635 to 1665, and who died in tae. ſaid laſt-mentioned inf 
year, as appeared by the regiſter books of burials belonging thi 
thereto, it was evident, that the pariſhioners, owners, or of 
: occupiers of lands therein did, in his life, pay and account to him, the 
as vicar, for tithes in kind of one - third part of the corn and del 
grain on the Sauden Side, and for the whole of the tithes in kind oct 
of hay and all other titheable matters (except corn) ariſing for 
therein on both ſides of the faid brook, excepting that certain of 
moduſes or cuſtomary payments had been made for the tithe hay (ex 
of ſome particular meadows, and for ſome ſpecies of ſmall tithes; to 
that in the faid book there were, among other things, entries or 
in the words and figures following, viz. « Corn on the Demeſne lan 
« Lands, —Oars, Nine ſcore ſtrike ſowed, three ſtrike and an &c 
« half goes to a day's work, which comes to about fifty day's oce 
« work, rated at one ſhilling and eightpence the day's work, the 
« the whole comes to three pounds, fifteen ſhillings, the third ye: 
e part to one pound, five ſhillings.” —« BarLEy, Four ſcore ma 
and two ſtrikes ſowed, three ſtrike to a day's work, comes to ne 
t twenty-ſeven day's work, rated at two ſhillings and fixpence Th 
© the day's work, the whole comes to three pounds, one ſhilling, af 
| « the one-third part to one pound and fourpence.“— “ W1NTER ref 
« Corn, Fifty-five ſtrike, ſowed one buſhel and a half, a ſtrike fn 
| «© to a day's work, comes to about twenty-ſeven days work, 
| « rated at three ſhillings and fixpence the day's work, the whole ft 
| e comes to four pounds, fourreen ſhillings, and fixpence, on 
| the one-third part to one pound, eleven ſhillings, and fixpence; ſut 
ee the third of all the corn, three pounds, ſixteen ſhillings ; tit] 
_ „ for all tithe wool and lamb, the lay rate, hay, mill, and an 
| « Eafter roll, twenty one pounds, ten ſhillings, and fixpence 3 thi 


| « forthe horſe graſs in Sand Wood, one pound, ten fthillings ; 
| « for the lay of all foreign cattle, twenty-eight pounds, ten | 
| « ſhillings, the tenth whereof is two pounds, ſeventeen ſhillings ; en 

« Church Field herbage, thirteen ſhillings ; Eofter roll, —_— 
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« ſhillings and fourpence ; wool, three pounds, four ſhillings, 
« and ninepence 3 thirteen lambs, four pounds; herbage, four 
« pounds ; herbage for Orells Hays, ſeven thillings and four- 
« pence z and for herbage on the north ſide of Gayton, fourteen 
« ſhillings z and for hay I gathered the ſame year, fourteen 
« ſhillings ; and from Richard Cooke, for herbage, twelve ſhillings ;, 
« and for hay I gathered the ſame year, fix thillings ; and from 
« V. Claes, for herbage, ten ſhillings ; and for hay I gathered 
« from Anne the fame year, four ſhillings z which is all I 
gathered from Gayton tenants, Ra. AsTLE.” And the 
plaintiff charged, that there were many other entries in the ſaid 
book to the like purport and effect; that ſoon after the plaintiff's 
induction into the ſaid vicarage, from the many improvements 
therein, he found that the ſaid compoſition of one ſhilling in the 
pound, which had been for ſome time paid by the pariſhioners, 
owners, and occupiers of land therein, in lieu of all tithes 
coming due from them to him, was greatly inadequate and 
inferior to what then onght to be paid by them to him; and 
that therefore he did refuſe to comply with the ſaid compoſition 
of one ſhilling in the pound ; that after having given due notice 
thereof, he then entered into a new. compoſition as well with the 
defendants as alſo with all the other pariſhioners, owners, and 
occupiers of land in the ſaid pariſh, at certain prices by the acre 
for one-third of the various ſorts of corn on the Sandon Side 


of the ſaid brook, and for hay and all the ſaid titheable matters 


(except corn) on both ſides the ſaid brook, upon the whole 
to the amount of one ſhilling and ſixpence in the pound, 
or thereabouts, according to the improved value of the ſaid 
lands, in full ſatisfaction of all tithes due to the plaintiff ariſing, 
&c, thereon ; that the defendants, and all the other owners or 
occupiers of the ſaid parilh, continued to pay the plaintiff 
the laid new compoſition in lieu of tithes during the firſt two 
years that he was 'vicar thereof; but that the defendants and 
many other of the pariſhioners then thought ſit to refuſe their 
new compoſition ;z and that thereby the ſame became determined. 
The plaintiff therefore inſiſted, that he was entitled, in manner 
aforeſaid, to tithes in kind for the laſt two years, they having 


refuſed to pay for that time the new compolition, and having 


ſnce that time cut down, ſubtracted, and carried away, corn, 
grain, hay, hemp, and flax, on both ſides of the ſaid brook. 
The bill accordingly prayed an account and payment for 
one-third part of all and every the tithes of corn and grain 
ſubtracted on the Sanden Side of the ſaid brook, as alſo the full 
tithes of bay, wool, lambs, hemp, flax, pigs, geeſe, eggs, apples, 
and other ſmall tithes, on both fides of the ſaid brook, during 
the two laſt-· mentioned years. 


The defendants: admitted, that the. plaintiff wes vicar, and 
entitled to all ſuch tithes as had of right been payable to his 


predeceſſors; 
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predeceſſors ; but denied, that he was entitled to one- tir 


or other part of the tithe in kind of all edrn and grain on the 
Sandon Side of the brook; or to entire tithes in kind of hay on 


both ſides the brook. | 
The defendant Griffin ſaid, that he had, for four years paſt, 


occupied Romer's Farm; that it had been in the tenure and 


occupation of him arid his anceſtors for ninety-two years; 
that he had alſo, for twelve years paſt, occupied Hardwick Farm, 


two third parts of which farm lay on the weſtern ſide of the ſaid 


brook'; that one invariable ſum of one ſhilling and eightpence 
yearly had been immemorially paid by the occupiers of Romer 
Farm to tlie vicar of Sandon, in lieu of all viearial tithes ariſing 
thereon until the plaintiff became vicar ; and that he had divers 
receipts for the ſame; but whether it was an ancient preſcriptive 
modus for the ſaid farm, or a compoſition ority with the vicars, 
he knew not; but that he hoped he ſhould be able to prove it 
to be an ancient modus in lieu of vicarial tithes for the ſaid farm; 
and he inſiſted upon the ſame. He further ſaid, that he had 
uſed formerly to pay to the vicar one pound, ten ſhillings, 
for 'the vicarial tithes of Hardwick Farm; but that he 
Had no receipt for the fame; and that he had never heard of 
any in variable ſum being paid for the tithes of the faid farm; 
He ſaid, that in the year 1763 he made an agreement with the 
plaintiff for the lands part of the faid farm on the Sanden Sid: 
of the brook, viz. two ſhillings an acre for the meadow land; 
one ſhilling and eightpence for the Qlover land; for wheat 
on the Sadon Side of the ſaid brook, one ſhilling and fourpence 
an acre ; for barley, peaſe, and beans, one ſhilling ; for oats, 
eightpence ; two ſhillings and ſixpence for a lamb; and one 


ſhilling for a fleece of wool. He alſo ſaid, that the ancient cuſ- 


tomary payments which had been made to the plaintiff's pre- 
deceſſors had been tendered to the plaintiff half-yearly for both 
the ſaid farms for two years laſt paſt 3 and he denied, that he had 
ever made any agreement with the plaintiff for the two firſt years 
after he became vicar for and after the rate of one ſhilling and 
ſixpence in the pound, as ſuggeſted in the bill, but by the acre 
only, as before-mentioned. He alſo ſaid, that he believed 
that the tenants of Lord Hamilton had, for two years only, 
agreed to pay the plaintiff in lieu of tithes at the rate of one 


| ſhilling and ſixpence in the pound of their reſpective rents. 


The defendant Pil/bury ſaid, that he had, for four years paſt; 
occupied ſeveral farms, lands, tenements, gardens, and orchards, 
within the ſaid pariſh, as mentioned in his anſwer ; and that he 
believed the ſum of one pound per annum had been anciently and 
immemorially paid to the vicars of Sanden until the plaintiff 
became vicar, by the former occupiers thereof, for and in lien of 
all the vicarial tithes of the ſaid farm, &c. ; and he inſiſted 
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upon the ſame as an ancient preſcriptive medics in lieu of tithes IWar 
in kind for the ſaid farms and lands. | 

The defendant Wezlrich ſaid, that he had, during the ſaid time, 
occupied ſeveral lands, tenements, and gardens, as ſet. forth in 
his anſwer z but that the Car Meadow lay part in the pariſh of 
Sandon, and the other part in the pariſh of Stone; and that 
there were formerly paid to the vicar, in lieu of tithes, two pounds, 
ſixteen ſhillings ; but whether the ſame were paid as an ancient 
preſcriptive modus or as a compoſition he knew not; but he hoped 
the ſame ſhould not be impeached; and ſaid, that he had only 
in his cuſtody one receipt for the ſame, nb; 


The defendants» the Lees's ſaid, that they occupied ſeveral 
farms, lands, gardens, and orchards, as ſtated in the anfwer ; 
and believed, that they and their anceſtors the former occu- 

iers thereof had always, and for time immemorial paid the 
— vicars ſeven ſhillings and ſixpence half-yearly, for and 
in lieu of all vicarial tit hes of the ſaid farms and lands, until the 
plaintiff became vicar of the ſaid pariſh; and they inſiſted 
on the ſame as an ancient preſcriptive madus for them; but they 
ſaid, that they had no receipt to ſhew. 8 


The defendants Griffin and Piſſbury ſet forth all and every 
the receipts for tithes or money in lieu of tithes in their cuſtody. 


And all the defendants ſet forth a full and true account of 
the corn,” grain, hay, wool, lambs, and other titheable matters 
which had ariſen on their farms and lands within the pariſh, 
and the values of the tithes thereof: and they ſaid, that they 
did not know, except by the bill, that all the parichioners, 
owners, or occupiers of lands within the faid pariſh did, at any 
time, pay @ comp:ſction for tithes to any vicar thereof at the rate 
of one ſhilling in the pound, ſave that the ſaid payment in lieu 
cf tithes might amount to that ſum according to the old rents; 
but that they believed that moſt of the farms and lands did not 
pay ninepence in the pound according to the old rents. They 
denied, that they had ever inſiſted that any certain ſum of money 
had been paid to the vicar as a modus for the whole pariſh ; but 
ſaid, that they believed that ſome perſons living out of Sanden, 
and occupying lands thercin, had paid ſome additional ſum of 
money to the vicars for herbage or herbage money. They 210 
faid, that they had never heard of R. A/tle being vicar thereot ; 

— that they had heard about the terriers, as ſtated in thc 
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The defendant Pi//eury ſaid, that he was in the occupation of 
the meadow below the houſe formerly in the occupation of R. 
Lander; and that in the terrier of 1698 it was expreſsly ſaid 
to be covered by a madu; of fourpence yearly in lieu of tithe 
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The deferidants ſaid, that the plaintiff did not at any time 
demand tithes in kind of them, or give them notice that tithes 
in kind ſhould be ſet out for him; but that he claimed without 
any notice a ſum of money in lieu thereof. They further ſaid, 
that they. had tendered to the plaintiff the ancient and cuſtom- 
ary payments of their reſpective farms and lands in lieu of the 
vicarial tithes thereof, half-yeatly, for two years paſt z but that 
he had refuſed to accept of the ſame, and that they were till 
ready and offered to pay the ſame. They alſo ſaid, that they 


| believed that the Hamilton family, as impropriator of the rectory, 


was entitled to the whole of the tithes of corn and grain 
on the weſt ſide of the brook, and to two-thirds only on the 
Sandon Side ; that they had gathered the ſame for ſeveral years 
in kind, or compounded z. and that the preſent impropriator 
in like manner then compounded for the ſame. They admitted, 
that they had refuſed to pay or ſatisfy the plaintiff their ſeve- 
ral tithes in kind ; and as to the tithes of corn and hay they 
inſiſted, that the plaintiff, as vicar, could only lawfully en- 
title himſelf to the ſame by endowment or preſcription ; but 
that no ſuch endowment exiſted z and that, as the ſaid tithes 
had never, in any inſtance, been taken or received by any 
vicar in kind, there conſequently could be no preſcription to entitle 
him to the ſame. They therefore ſubmitted to the judgment 
of the Court, that the plaintiff had no juſt right to ſuch tithes 
of corn, and grain, and hay; and with reſpect to the ſeveral 
other titheable matters inſiſted on the before-mentioned an- 
— modaſes 3 and prayed, that the ſame might be eſta- 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on 
both ſides; and reading the anſwer and ſchedules thereto ; 
an order to prove exhibits, &c. the ſame being terriers of 
the vicarage of Sanden exhibited at various viſitations, and 
afterwards depofited in the regiſtry of the Lord Biſbep of 
Litchfield and Coventry, viz. for the years beginning 1602 and 
ending 1758; ſeveral depolitions ; an ancient book written and 
kept by Ralph Aftle, a former vicar of the pariſh, containing 
an account of the tithes and dues at Zafter paid by the occupiers 
of lands therein, as vicar thereof ; an ancient regiſter book 
belonging to the pariſh ; an entry therein made of the burial of 
the ſaid R. Aſtie in 1665, who was vicar thereof thirty years. 


Taz Cour declared, that the plaintiff, as vicar of Sande, 
was entitled to one-third part of thetithe in kind of all corn and 


grain grown on the fide next to Sanden aforeſaid of a certain 


brook in the ſaid pariſh running by or near a certain place 

there called Hardwicke z to all the tithe of hay in End on both 

ſides the ſaid brook within the ſaid pariſh, except the tithe hay 

of certain meadows, which was admitted by the plaintiff to be 
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covered with the mody/et ſet forth and mentioned in the ſaid ter- 
riers for. 1698, 1901, and 1705 3; to all manner of ſmall tithes in 
kind throughout the ſaid pariſh (except ſame ſpecies of ſmall 
tithes which were admitted by the plaintiff to be covered with 
nadie payable.at- or about Eafter in every year), and to the 
Eafter offerings, called the Bafter roll. by 


Tus Cour thereupon ordered the deputy remembrancer 
to take an account of what was due to the plaintiff for one-third 
part of the tithes in kind of all corn and grain grown and pro- 
duced on the farms and lands ſeverally and reſpectively occupied 
by the defendants, on the Sandon Side of the ſaid brook, from the 
twenty-fifth of December 1764 ; AND ALso to take an account 
from the ſame time of what was due for the whole tithe in kind 


22 5 
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of all hay upon the farms and lands occupied by them on both 


ſides of the ſaid brook throughout the whole of the faid pariſh 


(except for the tithe hay of a certain meadow below the houſe, . 


which was admitted by the plaintiff to be covered with a modus 
of fourpence yearly) ; AND ALso to take an account from the 
ſame time of what was due to the plaintiff for all the ſmall tithes 
in kind which had ariſen on the ſaid farms and lands ſeverally 
and reſpectively occupied by them throughout the ſaid pariſh 
(except for thoſe ſpecies of ſmall tithes which the plaintiff 
admitted to be covered with moduy/es payable at or about Eafter 
in every year), and to the Zafter offerings called the Enfter roll; 
AND ALSO td take an account from the ſame time of what was 
due to the plaintiff from the defendants reſpectively for Zafter 
ring. 2 all other cuſtomary payments; and that the 
defendants do pay to the plaintiff his coſts of this ſuit, &c. 


AMLER againf JACKSON. 


| Shropſhire, 25th February 1769. 
THE bill ſtated, that the plaintiff; as rector or impropriator 


HitanyTran 
9. Gro. 3. 


The reQor of 
Ford, in Shrop- 


of the pariſh and pariſh church or chapel of Ford, in the 5e, in ent. 


county of Salap, was entitled to all tithes, as well great as ſmall, 


to the tithes of 


belonging to the ſaid church or chapel, formerly part of the the coppice 
poſſeſlions of the college of Battlefield ; and that he and his Wood and black 
anceſtors had, for time immemorial, received, as well all tithes — 


and dues ariſing therein as all others that belonged thereto in 
the pariſhes of Pentefbury, Hanwerd, and Allerbury, and in 
particular to the tithes of wood ; that in the year 1764 the 
defendant had agreed with T. Lee for a large quantity of 
coppice wood then growing in Birchley Coppice, in the townſhip of 
bard, containing three hundred acres; for one timber tree, only 
one being then growing therein; for ſome aſp trees growing in 
Heath Piece ; for allers in Blog Meadow, excepting out of the 
aid wood the ſame number of waggers as were left. ſtanding 
Vor. III. | when 


that the faid coppice 


[ 
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when the coppice was laſt felled, and alſo 'fix timber trees 


pang therein; that he had agreed to pay the ſaid Le 
r 


the ſame, as alſo to pay the plaintiff for the tithe thereof; 
© ſold confifted partly of black 
which were waggers left ſtanding upon old ſtools the fall before, 
and partly of other coppice wood ſpringing from ſuch like ſtools, 
or the roots theres which the defendant felled, barked, 


- faggoted, and diſpoſed of promiſcuoufly, and not ſeparately, 


and ſo as it was impoffible to diſtinguiſh the bark and faggots 


of the one from thoſe of the other; but that he had contra 


for the whole thereof as titheable wood ; that ſome time before 
the ſame was felled, the plaintiff told the defendant that he and 
his anceſtors had always received two fhillings in the pound 
of the purchaſe money for all coppice and other woods belouging 
to the ſaid rectory titheable ro him and his anceſtors, if 
the ſame were not paid in kind; and that he ſhould inſiſt 
on the defendants paying in like manner for all the titheable 
wood which he purchaſed ; that the defendant promifed to pay 
him accordingly, and had paidhim in part eleven pounds, but had 
refuſed to pay the remainder, under the unfounded pretence 
that the plaintiff was not entitled to the ſame. But the plaintiff 
charged, that the whole wood was coppice wood (except the ſaid 
one tree) ; and that as it all grew from old ſtools, it was tithe- 
able ; that in caſe any ofthe wood fo cut down was above twenty 
years growth, yet the fame had been before cut down and 
fold as underwood, and therefore the fame was liable to be 
tithed z that there were no timber trees purchaſed by the de- 
fendant in the ſaid coppice, except the ſaid one tree, which was 
of little value. The bill alſo charged, that all ſuch trees as the 
defendant called black poles were mere coppice wood, and were 
only waggers left ſtanding at the preceding fall, to be cnt down 
at the next fall, as uſual in that part of the country ; that the 
ſame were ſo ſmall as not to be able to ſupport themſelves 
upright when the other trees were felled from about them; 
that every one of the trees pretended to be timber by the 
defendant (except the ſaid one tree) were germins, and Fu 
from old ſtools often before cut, or the roots thereof, and 
were not maiden trees; that it was the general cuſtom of 
the country to let a number of waggers ſtand on every acre of 
wood at every fall to grow to black poles, but not to grow to 
timber, and to fell ſuch waggers fo wn to black poles 
at every fucceeding fall ; for that tithes had been conſtantly paid 
for black poles, and had been immemorially received by the 


plaintiff and his anceſtors,” and all others entitled to the tithe 


of wood, ſuch black poles having always been deemed coppice 
or underwood, and not timber; notwithſtanding which the 
defendant had abſolutely refuſed to pay or make any fatisfaCtion 
for the tithes of the ſaid coppice wood farther or more that 
what he had already ſo paid as aforeſaid, The bill therefore 


prayed, 
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ptayed, that the defendant might be decreed to pay to the 
plaintiff two ſhillings in the pound of the purchaſe money of 
the faid wood, according to the general uſage and cuſtom 
in the pariſh, or ſuch other reaſonable ſatisfaction for and 
in lieu of the tithes thereof as the court ſhould think proper. 


The defendant, by his anſwer, ſaid, that T. Lee having ſome 
coppice wood and timber to diſpoſe of in Birchley Coppice, had 
with himfor the purchaſe thereof for two hundred pounds, 
and to pay tithes for the ſame ; and he ſet forth the agreement ; 
and ſaid, that purſuant thereto he had felled the ſame ; that it 


conſiſted of coppice wood, young timber trees, the ſaid oak tree, 


and aſp trees 3. that he confid-red the ſaid coppice wood and aſp 
trees as titheable ; and as the value thereof was one hundred 
uineas, he eſtimated the tithe at ten guineas 3 that as to the 
id timber tree and eight hundred and ſeventy-three young 
trees, he conſidered them as not titheable z and therefore, 
on the eleventh of 7 1765, tendered the plaintiff eleven 
pounds z that the p mid took the ſame, and inſiſted on nine 


pounds more for the tithe, becauſe he had given two hundred 


pounds for the whole, alledging that the whole, except the oak 
tree, was titheable, although they were above forty years grams. 
He admitted the plaintiff's right to the tithe of wood, ſo far as 
the ſame was titheable by law z but he inſiſted, that the ſaid 
eight hundred and ſeventy-three timber trees which were 
upwards of forty years growth, and the ſaid full oak tree, 
vere not by law titheable. He alſo admitted, that they grew 
amongſt the coppice wood ; but inſiſted, that they were not cop» 
pice wood, becauſe the coppice wood was under twenty years 
, and the ſaid eight hundred and ſeventy-three black poles 
not from old ſtools, but from their own roots, and were 
trees left at the former fall: growing from their own roots, and 
not from the ſtools of trees that had been cut down. He alſo 
admitted, that coppice wood and underwood had, for many 
years paſt, grown and been cut down periodically. upon the 
twenty acres which were titheable and tithed ; but he infiſted, 
that it did not follow becauſe the coppice and underwood, which 
vere /ylva cedua, growing thereon were titheable, that therefore 
trees growing there from their own roots, and upwards of twenty 
years growth, were /y/va cedua, and titheable ; and he ſubmitted, 
whether ſuch trees growing from their own roots, and not 
from old-ſtools, if above twenty years growth, were titheable. 
He faid, that the eight hundred and ſeventy- three trees 
vere timber trees, and not coppice wood under twenty years 
growth ; and that at the laſt fall they were above twenty years 
growth, and were then waggers, and were left uncut, with an 
intention that they ſhould up to be timber trees. He 
werred, that the plaintiff had been fully paid for the tithe of 
the ſaid coppice wood ; and inſiſted, that * 
* . 
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dlack poles of forty years growth were always exempt from 


and generally valued from two ſhillings and ſixpence to ten 
millings a tree, in proportion to their ſize. He averred, that he 
Had never heard that tithes had at any time been paid for timber 


amounted In the whole to the ſum of two hundred pounds; 
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law to pay tithes for the ſaid trees. He ſet forth the girth and 
ſize of the ſaid timber trees, and how be had diſpoſed of them; 
and ſaid, that he believed that ſuch ſort of timber trees had 
never paid tithes in the ſaid county; and he denied that to 
his knowledge all or any of the ſaid trees had, at any time before, 
been cut down as underwood, or that they had ever paid tithe 
to the plaintiff or his anceſtors, - He ſaid, that he believed that 


2£OQ_ 2a - 


payment of tithes, being always looked upon and uſed as timber 
trees, and not as coppice wood, and always valued by timber 
merchants and ſellers of coppice- ſeparate from coppice wood, 
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of forty or ſixty years growth, of which age the aforeſaid trees 
were. He admitted, that he had felled, barked, faggotted, and 
diſpoſed of the faid black poles or young timber trees promiſcu- 
ouſly, and not ſeparately z and that he valued the ſame ſeparately 
from the coppice wood ; and that before he ſold them, he 


_ ſeparated them from the other wood after they were felled. He 


further ſaid, that he had contracted with the ſaid J. Lee for the 
coppice wood, as being only titheable, and not for the ſaid 
young trees as titheable, he not looking on them to be liable to 
tithe, as being above twenty years growth. He admitted, that 
he had refuſed to pay the plaintiff any more than the faid 
eleven pounds; and inſiſted, that if the ſaid coppice wood had 
been of above twenty years growth, he ought not to have- paid 
-tithes for the ſame. He o admitted, that he had felled the 
black poles and coppice wood promiſcuouſly, and that he bad 
afterwards , them, and ſold the black poles for building, 
and the coppice wood for pit wood. He ſaid, that the aſp trees 
which grew in a field adjoining to the ſaid coppice, were not of 
ten ſhillings value; and that he could not diſtinguiſh the exad 
number of black poles which = from acorns, and how many 
from old roots z but that it did not appear to him that any of 
them had grown from old ſtools, otherwiſe than being cruſhed 
at the butts, which might be done by wheels carrying wood out 
of the coppice when ſuch black poles were young: for which 
reaſons he inſiſted that the plaintiff was not entitled to tithes for 
the on eight hundred and ſeventy three trees, or for any part 
thereo * a op! 


The plaintiff replied ; the defendant rejoined 3 and witneſſe 
were examined on both ſides ; and upon hearing counſel fot 
both parties ; and reading the articles of agreement, ſigned bf 

J. Lee and the defendant ; and alſo ſeveral depoſitions ; and 
on full debate z it appeared to THe Cova r, that the purcha 
money for the ſaid coppice wood, old timber tree, and aſp tres 


that the value of tlic laid old timber, aud of the ſaid aſp treth 
2 According 
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according to the admiſſion in the anſwer, did not exceed four Aut 
rande and that the, defendant had already paid to the plaintiff. | ret. 
deven pounds upon account and in part of the tithe of the ſaid. 2 
coppice wood. t been A 1.0 8 N * 
Tax Cova r thereupon ordered the defendant to forthwith 
pay to the plaintiff. eight ng, twelve ſhillings, being the 
relidue of the value of the tithes of the ſaid coppice wood after' 
therate of two ſhillings in the pound of the amount of the ſaid 
purchaſe money, deduCting thereout the ſum of eight ſhillings 
for the tenth part of the before-mentioned value of the old 
timber tree and aſp trees, in full of the tithes demanded by 
the ſaid bill, with the plaintiff's coſts, to be taxed by the deputy 


n PARKER, Chief Baron. 


SMYTHE, Baron, 


4 
# £ 


AnAMs, Baron. 
ABD a an | 4 Tam. Tu, 
| o Ja Carrry | N "hare , 
LS . Surry, 22d June 1769. gy 


THE bill Rated, that the plaintiff Abdy being ſeiſed in fee of Ifves directed 
the rectory or parſonage impropaiate of Cobham, in the *2 uu, Whether 
county of Surry, and well entitled to the tithe of wood and all _ ON 

other tithes yearly growing therein, by indenture, dated the year in lieu of 
firſt of January 1765, demiſed the ſame, and all tithes of corn, the tithes of Six 
grain, and bay, and all other tithes yearly ariſing therein, to the £* Mead, Four 
plaintiff Martin for twenty-one: years; and that the defendant — — 
had cut down divers quantities of alder trees on lands in his oc- nd Three Are 
cupation, and ſold the ſame ; but had refuſed to pay the tithes Br and ano. 
thereof The bill therefore prayed, that he might account with ther dit of 
east for the tithes of ſuch alder trees as ſince Michaelmas nf , dhe, 
1764 had been felled from any of the lands in his poſſeſſion of D. Mead, in 

f in the pariſh of Cobham, and make the plaintiff ſatisfaction for the pariſh of 
7 the ſame, Cobbam, in Sure 

| = 
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Jou The defendant (aid, that Abdy was ſeiſed in fee, as ſtated in 
dich WY che bill; that he had ted the leaſe therein mentioned to 
s for WY Martin 5 that he, the defendant, had, ever ſince Michaelmas 
; part BY 174, occupied divers lands in the pariſh ; that alder trees 
grew thereon ; that he had felled two hundred and ninety · ſix 
poles or ends of alder, which grew upon or in the fences or hedges 


neſs ef Six Acre Mead and Dry Mead, or H/:/brook ; that the value 
ſel for of them, after deducting all expences, was fix pounds, one 
ed b WY Pilling 3 that the plaintiffs had applied to him for the payment 
; and df the tithes thereaf ; and that he had declined to pay the ſame ; 
chale- WY for chat a certain ancient modus or compoſition had been imme- 
(res worially paid every, year by the occupiers of each of the ſaid 


ſeyeral parcels of ground, called the Six Acre Mead and Dry M _ 
that 
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that is to ſuy, the fum of one ſhilling and Bod, 
Mead, and alſo for certain other pieces or parcels of meadow or 
ſore land, called or known by the names of Four Acre N. 
latchcraft Brook, and Three Acre Brook, and tenpence for 
Dry Mead or Weft Brook, in lieu of the tithe of hay and all other 
tithes yearly growing, ariſing, and increaſing upon the faid parcels 
of ground; that the ſaid ſums or maden had been generally 
called by the name of 4 rd fir; that that he had never heard 
that- any tithe had ever been anded for any alders growing 
in the fences or hedges of the ſaid meads ; that the ſaid 
or compoſitions had, he believed, been always accepted in lieu of 
all tithes for the aforeſaid meads 4 and that he had never paid 
any tithes, or made any ſatisfaction for the tithe of the ſaid 
meadows, ſave the ſaid ſums, nor had any ever been demanded, 
by the former impropriators z that he had paid the ſame down 
to 176g ; and he ſubmitted to the court, whether the plaintiff 
were entitled to the tithes of any alders which had grown or 

| ſhould grow on the ſaid premiſes; and he produced his recei 
for the tithes for the ſaid years ; and inſiſted, they were a 
diſcharge to the plaintiff's demands. 


The plaintiffs replied ; the defendant rejoined ; and witnefſes 
were examined on the part of the defendant only ; and upon 
counſe] on both ſides; and reading ſeveral depofitions 
in the-cauſe ; and the three following receipts ; one dated the 
thirteenth of April 1765, ſigned A J. Tapley, agent of the 
plaintiff Abdy, for one pound and one halfpenny, in full of 
21 demands for Mead þ wy and other tithes therein mentioned 
one other receipt, — the eighth of March 1766, ſigned by 
the plaintiff Martin, for ſeventeen ſhillings and fixpence, in 
for a year's tithe of wool and lamb and Mead fiver for 19651 
and the other receipt dated the ſeventh of 7250 1265 . 
by A. Martin, daughter of the ſaid plaintiff, for fiſt 
and ninepence for the tithe * the year 1766 = on full 4 
bate of the matter; 


Tux Coon r directed iſſues to try, 


FirsT, Whether a certain m:dus or ancient yearly payment 
« of one ſhilling and fourpence had been, for time whereof the 
«© memory of man was not to the contrary, paid by the occupien 
« of certain pieces or parcels of ground in the pariſh of Calas, 
« called or known by the names of Six Acre Mead, Four Aar 
« Mead, Hatcheraft Breok, and Three Acre Brock, to the in- 
C propriator of the redtory of the ſaid pariſh, or his farmer 
« leſlee for the time being, for and in lieu of the tithe of hay, 
« and the tithe of all other titheable matters yearly groving 
« ariſing, and increaſing upon the ſaid * or — 
% ground reſpectively.“ 
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SzconDLY,'* And whether a certain modus or ancient yearly Aer 
a paytnent of tenpence had been, for time whereof the memory 
«of man was not to the contrary,paid by the occupiers of a certain 
«- piece or parcel of ground in the faid pariſh, called or known 
« by the name of Dry Mead or Weſtbrook, to the ſaid impro- 
«; priator, or his farmer or leſſee for the time being, for and in 
« ſieu of the tithe of bay and the tithe of all other titheable 
« matters yearly growing. ariſing, and increaſing upon the ſaid 
« piece or parcel of ground,” | 


The plaintiffs in equity to be plaintiffs at law ; and if the jury 
ſhould find the aforeſaid modes of one ſhilling and fourpence and 
tenpence not to be in ſatis faction of the whole tithes ariſing on 
the ſaid lands, liberty is hereby given to indorſe on THE rosTEA 
for what tithes the ſaid moduſes are in ſatisfaction of, in ſuch 
manner as the judge ſhall think fit, &c.: further directions to 


; Tarn, Trau, 
TAYLOR againff EARDLEY. yo 
Warwickſhire, 22d June 1769. 


HE bill ſtated, that the plaintiff was, on the twenty-firſt of Th* rector of 

December 1761, duly indudted into the rectory of Herlſwell, 15,915. . 
in the county of Warwick, and had thereby become entitled not entitled to 
to all tithes, both great and ſmall, ariſing therein; that the any tithes in 
defendant Eardley and others had been owners of divers lands bind for the 
in the pariſh, which had been formerly a rank, but which bad Fr" a pte bur 
been long ſince diſparked and converted into farms, conſiſting 1 
of arable, meadow, and paſture lands; that the defendant joining to the 
Greenway and others were occupiers of ſeveral meſſuages and church. yard, in 
lands, and particularly the Park Lands, and had yearly growing — 2 =P 
thereon, corn, grain, and hay; that they had alſo wool, calves, ure, If there 
lambs, n cther fowls, and alſo honey, milk, eggs, are not certain 
apples, and other fruits, the tithes whereof they had refuſed to * in lieu of 
pay z that tithes were due of common right for the ſaid lands; 3 hays 


that they had never been legally diſcharged ; and that the piece ————— 


of meadow of which the plaintiff was poſſeſſed was not calves,and poul- 


held in lieu of any tithes ariſing on the ſaid lands, but had lately, ty. 
and within memory, come into the poſſeſſion of ſome former 
rector, or was part of the glebe ; that the ſaid park, before it was 
diſparked, contained one thouſand acres of land, and the ſaid 
piece of meadow, pretended to be given in lieu of the tithes 
thereof, contained only one acre, two roods, and thirty perches, 
of ſmall value, and therefore could never have been accepted 
by any rectors in lieu of the tithes thereof; that in the ſeveral 
terriers returned into the regiſtry of the biſhop of the dioceſe 
which were exhibited in the years 1612, 1635, 1682, 1701, 
and 1705, the ſaid piece of meadow was not mentioned as then 


Q 4 belonging 
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Tayron 


againſt 
Pa8DLEFe 


pas rector, and entitled to all the great and ſmall tithes thereof, 
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belonging to the rectory; and that it was' therein 


that the rector of the ſaid pariſh was entitled to the tithe of 
all corn and grain without exception: and he inſiſted, that the 
then rector had not ſigned the faid terriers ;/ but that to the 
preceeding terriers the names of the then reftars were fub- 
ſcribed ; and that therefore the terriers in 1911 and 1722 
were no evidence againſt the rector. He further ſaid, that if 
no tithes had been paid, it was owing to ſame colluſion or 
agreement between the patron of the reftory, who was -alſo 
owner of the park, and the rector, for that, hy letters patent 
under THE GREAT SEAL, dated the ninth of April, in the third 
and fourth years of Philip and Mary, the manor and park of 
Berkfwell, with the lands at Berk/well, with all the deer in the faid 
park, and the adyowſon of the church and rectory of Berk/wel!, 
were granted to J. Marrow and Alicia his wife 3 that they had 
continued in the ſame family till 1713 ; that they conflantly 
preſented to the rectory; and that if no tithes had been 
demanded, it was for fear of diſobliging the family, or by means 
of ſome ga way agreement. He alſo ſaid, that Mr. Boyce, 
who was rector in 1713, and for ſeveral years afterwards, 
received tithe geeſe in kind of the ſaid park lands; and 
that the defendants had ſeverally refuſed to pay him the ſaid 
tithes, or to diſcover what tithes they had, or the value thereof; 
The bill therefore prayed, that the defendant Knightly and others 


might account for the titheable matters withheld ſince the 


plaintiff's induction into the rectory, and be decreed to pay him 
he ſame, or the yalue thereof; and that his right, as rector, 
to the tithes in kind of the ſaid park lands, might be eſta- 


The defendants F5i/mot and others admitted, that the plaintiff 


ſo far as the ſame were payable in kind, and to all modes 
due in lieu thereof; that there was a large tract of land 
therein, which was formerly, and from time immemorial had 
been A PARK ; that it had been many years fince diſparked, 
and divided into ſeveral farms; that the whole had ever ſince 
been called the Park Lands; and that the boundaries thereof 
were well known. They further ſaid, that the rectors of the ſaid 
po had immemorially, and the plaintiff ſince his induction 
had held, as rector, a piece of meadow adjoining to the church- 
yard of Berk/eveil, lying near the parſona e-houſe, in lieu of the 
tithes of the ſaid park lands: and they ſet forth the lands they 
were ſeiſed of in fee ; and deſcribing the ſame as parcels of the 
_ lands, denied that they had any other lands in the ſaid 
b — They alſo denied, that the ſaid piece of meadow 
ground was ever part of the glebe land, or reputed ſo to be; 


or that the rector had ever any right thereto, but in lieu of 
the tithes of all the Park Lande, They faid, that they believed 
4 pad - g 9 8 1 , . 3 ; , t 
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that the ſaid park contained about ſix hundred acres, and the 
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ſaid piece of meadow one acre, two roods, and thirty perchesz _ againſt 


and, that it was only of the yearly value of fifty ſhillings ; 
but that they ſuppoſed that at the time the ſame was given, 
it was an adequate conſideration for the tithes of the ſaid park, 

being of ſmall yearly value at that time. They admitted, 
that R. Boyce had been rector of the pariſh in the year 1713, 


and that he had continued ſo till his death in 1958 ; and they 


ſaid, that ſoon after he had become rector he made ſome 
declaration of his * to the tithes of the Park Lands ; that 
to ſatisfy him that he had no ſuch right, Grace Lugg, aged 
eighty- our years, daughter of F. Folio, formerly rector of the 

iſh, and then widow of MH. Lugg, who alſo had been rector 
thereof for forty years, was examined on oath ; that the ſaid 
Grace Lugg on her oath declared, that during all her time 
there never had been, nor had ſhe ever heard that any tithe, or 
that any veniſon or other thing in lieu of tithes, had ever been 
demanded by her father or her huſband, or by any other rector, 
for any thing growing or ariſing within any of the lands called 
the Park, or that any thing had ever been paid in lieu thereof; 
but that ſhe believed, and had heard, that the cloſe of meadow 
adjoining to the church- yard, which her ſaid father and huſband, 
and other rectors within her memory, had continually enjoyed, 
was by. them held in lieu and ſatisfaction of the tithes there 
ariſing 3 that ſhe had frequently heard her father and her 
huſband declare to that t ; and, that ſhe had alſo heard and 
believed, that the ſaid cloſe was enjoyed by other rectors, time 
out of mind, in full ſatisfaction for the tithes of the Park; that 
Elizabeth Lea, aged eighty-five years, ſervant to the ſaid Mr. 
Falint, rector of Berkfwell, being examined on oath at the ſame 
time, declared to the ſame effect; and they referred to the ſaid 
affidavits in the defendant Knightly's cuſtody amongſt the ancient 
deeds and muniments of the ſaid eſtates. They denied, that 
Richard Boyce, the former rector of the pariſh, had ever taken 
any tithes in Kind of the Park Lands, except that they had heard 
that he once took two geeſe out of the Park Field. They ſaid, 
that they believed that the terriers in 1612, &c. were exhibited; 
that there was not in any of them any exception of the 


Furl Lands as not ſubject to tithes z that the ſaid piece of 


meadow was not particularly mentioned in any of them by its 
particular name; that they knew not that the ſaid terriers 
were ſigned by any perſons owners or occupiers of the Park 
Lands ; that they believed that two other terriers were exhibited 
in 1911 and 1722, in both which the ſaid Little Meadow 
was particularly mentioned as belonging to the rectory, and 
as having been immemorially enjoyed by the rectors; that 
it was believed to have been given in lieu of the tithes of 
the Park Lands ; that neither of the ſaid laſt-mentioned terriers 
vere ſigned by the then rector; but why not, or why the ex- 

| | emption 
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Txyron emption of the Park Lands was not entered in the firſt terriers, 
x againſt they could not ſet forth, 2 "ea 
ARDLEY. | : 

The defendant W:lmet ſaid, that in a letter which he had 
found among his papers. the Park Lands were mentioned 
to be tithe free, there being a little meadow as a modus in lieu 
thereof; that he believed that, by letters patent dated the ninth 
of April, in the third and fourth years of Philip and Mory, 
the ſaid manor, park, and other lands, &c. as mentioned in the 

bill, were granted to Thomas Marrow and bis wife ; that it 
remained in the family till the year 1706, when part of the ſaid 
park. was ſold ; that about the year 1913 the inheritance of 
; 6 the advowſon was fold to Richard Buyce, who had notice that 
the Park Lands were tithe free, and that the ſaid piece of meadow 
- ground had been immemorially enjoyed by the rector in lieu 
thereof. He denied, that any tithes had been withheld by any 
colluſion, &c. as ſtated in the bill; and infiſted, that if the ſaid 
lands were liable to the payment of tithes, there was in the ſaid 
pariſh a cuſtom time immemorial, that the owners and occupiers 
of all mowing ground therein yearly paid to the rector thereof, 
at Egfter, the ſum of twopence for every day's math of meadow 
ground, .and one penny for every day's math of lays, or paſture 
ground, in lieu of the tithes of all graſs growing and converted 
nto hay in the ſaid pariſh; and that it had conſtantly 
received by the rector in lieu of tithe hay 3 that, by the like 
cuſtom, no tithe of wool and lambs was payable to the rector, 
unleſs the ſheep were kept the whole year z and if they were ſold 
before the third day of Jay, the owners paid to the rector yearly, 
at Faſter, one penny for every ſheep, and one hal 
for every lamb, in lieu of the tithes thereof ; and if the ſaid 
ſheep and lambs were kept the whole year, then one halfpenny 
for every lamb A, ſeven 1 *. if ſeven or more, the tithe 
in kind was payable for the ſaid lambs to the rector, he payin 
— to the K halfpence for every lamb; that, by the like 
g cuſtom, the owners of lands paid yearly to the rector, at Eofier, 
one penny for each milch cow depaſtured'in the faid pariſh, in 
lieu of tithe milk, and one penny for each colt and foal dropped 
within the ſaid pariſh ; and one halfpenny for every calf under 
ſeven, but if ſeven or more, then tithe in kind was payable 
8 to the rector, he paying to the owner three halfpence for each 
and poultry, calf ; that, by the like cuſtom, the rector ſent bis ſervants 
annually, on the Monday and Tueſday after Palm Sunday, and 
received two eggs {or every hen, two eggs for every duck, and 
three eggs ſor every cock and the drake, in lieu of the tithes for 
poultry and eggs, ook 


The defendants admitted, that if the lands had been always to 
be cultivated, as they then were, and the tithes of corn, grain, and 
hay to be paid in kind, the tithe thereof would be worth fixty 
pounds a year ; but that if converted into mowing and * 
| ef 


| wool and lambs, 
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they would not be worth more than fix or ſeven pounds © Tar:on 

6G 8 | EAaDLEY. 
The defendant Humphries and others, being owners and 

tenants, put in the like anſwer as to the Park Lands, &fc. and 

moduſer ; and faid, that they had never ſet out any tithes in kind 

for the lands ſo held by them. 

The plaintiff replied ; the defendants rejoined ; and 'wit- 

nefſes were examined on both ſides 3 and upon hearing counſel 

8 and reading the * 140 a of ſeveral witneſſes 

taken his cauſe 1 as alſo, by conſent, the depoſitions taken in 

a cauſe wherein Caits, Knighth, and others, were plaintiffs, and 

Z. L. Taylor: defendant ; and reading ſeveral exhibits; and 

likewiſe letters patent, dated the ninth of April, in the third 


and fourth years of Philip and Mary, being a grant of the manor, 


rectory, and park of Berkfwell ; and alſo 2 of ſeveral terriers 
taken from the regiſtry of the dioceſe of Litchfield and Coventry, 
dated in the years 1612, 1635, 1636, 1682, 1698, 1701, and 
17053 and on full debate of the matter for ſeveral days; 


Taz CourT, which was full, ordered, adjudged, and decreed, 


that the bill be diſmiſſed, but without coſts. 


HuppxgsrorD * Sulr nu. Tom me 
Warwickſbire, 29th June 1769. 


PRE bill ſtated, that by letters patent, dated the thirteenth of The vicar of 
March, in the twenty-ſeventh year of George the Second, the nn, in 


plaintiff was preſented to, and on the /twenty-ſeventh of * % 7 


entitled to the 


. November 1754 inſtituted and inducted into the vicarage of tithes arifng in 


Nuneaton, in the county of Warwick ; that the townſhips or Horton Fields, in 


Harulets of Nuneaton, Attleborough, and Stocking ford, and all the be townſhip of 


meſſuages, lands, cloſes of old or ancient incloſures, common — ps. — 
fields, and common ds, in the ſaid townſhips, were parcel illams's Fields 


of the pariſh; that in Artleborough, at the time of making the and the Baggy 
act of parliament for inclofing and dividing the common fields Meadow near 


in the manor of Nuneaton and Attleborough, and for time imme- — 


morial, there had been ſeveral ancient dwelling-houſes, gardens, — 3 — or 


orchards, homeſteads, crofts, and cloſes of land, meadow and which there is a 
paſture, called Horffon Fields, or Horſſon Incloſures, and ſeveral e of 123. a- 
other ancient incloſures, &c. as named in the bill, all which“ 

were held in ſeveralty at all times of the year diſtin and incloſed 


from the lands lying in the common fields and commonable 


of Attleborough and Nuneaton, ſince incloſed purſuant to 
the faid act; that by another act of parliament, paſſed in the 
ſixteenth year of George the Second, entitled, „An Act for 
« exchanging Part of the Glebe Lands and Hereditaments 


. « belonging to the Vicarage of Nuneaton for the rectorial Tithes 


66 and 
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BHovnnroze e and certain Lands in the Pariſh of Nuncaron belonging to the 


againſt 


Sin. 


_ «« plots in the ſaid act firſt mentioned and 


« Impropriator, 17 was RECITED, that the kirig was patron of 
the adyowſon of the vicarage z that Sir D. Ryder was impropria- 
tor of the rectory of Nuneaton, and, as ſuch, entitled to all 

tithes ariſing therein, except ſuch part thereof wherewith the 
vicarage was endowed : that the ſaid Sir D. Ryder was ſciſed 
in fee of certain plots of ground therein deſcribed ; that the 
ſaid plots of ground were, by virtue of the act of the fourth of 


George the Second, for inclofing and dividing the common fields 


and common grounds'in the manor of Nuneaton and Attleborough, 
allotted to the impropriator in part ſatisfaction for his great tithes 
ariſing within the ſaid fields ; that the plaintiff's predeceſſor, 
vicar of Nuneaton, was ſeiſed, in right of his church, of parcels 
of lands in the ſaid pariſh; containing one hundred and twenty. 
four acres, two perches, part of the lands allotted by the 


ſaid other act of parliament to the then vicar, as in 


ſatisfaction for his tithes and glebe lands in the ſaid fields; 
AND /ENACTED, © that all and every of the tithes of corn, grain, 
« and hay, and all other the rectorial and impropriate tithes, 
& and all other tithes, of what nature or kind ſoever, arifingand 
« renewing within the ſaid periſh and titheable places of 
% Nuneaton aforeſaid, belonging to the ſaid Sir D. Ryder, as 
% impropriator of the rectory of Nuneaton aforeſaid, and the ſaid 
« ſhould, from and after the twemy fifth day of March 1753, 
« be veſted in and ſettled upon, and the ſame were thereby from 
« that time veſted and ſettled upon and to the uſe of R. Billis, 
« clerk (the plaintiff*s predeceffor), and his ſucceſſbrs vicars of 


i the parith- church of Nuneaton for ever ;“ that the plaintiff, 


as vicar of the faid pariſh, was entitled, by endowment, grant, 
preſcription, cuſtom, or uſage, and by the faid acts of parliament, 
to all great and ſmall tithes ariſing within all the meſſuages, 
13 &c. of ancient incloſure and other places within the 
aid pariſh, except the common fields and grounds in Nuneaton 
and Attleborough incloſed and divided by the ſaid firſt mentioned 


act; that the defendants Smith and Hauler and others for 
ſeveral years had occupied, as tenants to Henry Afton, ſeveral 


cloſes of arable and paſture land of the ſaid ancient incloſures, 
called Hor ſon Fields, and alſo ſeveral cloſes and ' meadows of 
ancient incloſure in Nuneaton and Attleborough, as in the ſaid bill 


is deſcribed that they had from the faid cloſes and lands ſeveral 


titheable matters and things, and particularlythat they had fed and 
depaſtured thereon barren and unprofitable cattle, wiz. oxen, 
cows, ſteers, heifers, and ſheep ; that they bad from them milk 
and wool, calves and lambs, and had gathered therefrom oats, 


wheat, barley, beans, and other grain, or pulſe, and turnips ; 
| that they had alſo fed and depaſtured on the ſaid arable or paſture 


parts of the-ſaid incloſures ſeveral barren and unprofitable cattle 
a$ aforeſaid, the tithes whereof belopged to the plaintiff in kind, 
| but 


ticularly deſcribed, 
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but for which the defendants had refuſed to account or to make Henozmons, 


any ſatisfaQtion... The bill therefore prayed, that they might pay 
to the plaintiff the value of the ſeveral titheable matters aforefaid 
demanded by the bill. | 


The defendant Smith ſaid, that the plaintiff was reputed to 
be vicar, as ſtated in the bill ; but that he left him to the proof 
thereof, He further ſaid, that he believed that the townſhip of 
Hitleborough, and the meſſuages, lands, &c. were in the pariſh of 
Nuneaton ; that in Attleborough, before the act of 4. Geo. 2. there 
were ſeveral ancient dwelling-houſes, &c, and ancient incloſures 
thereto adjoining ; and that the ſaid acts paſſed as ſtated in the 
bill, He admitted, that he had occupied for ſeveral years ſeveral 
cloſes of Mr. Afton lying in Attleborough, together with a 
dwelling-houſe, &c. part of Horſlon Field or Horflon Inchures ; 
that the ſame were anciently one common field; and inſiſted, 
that a modus of twelve ſhillings a- year had been paid by the ſaid 
H. —— and his anceſtors to the vicars or impropriators of the 
pariſh of Nuneaton for time immemorial for all tithes or dues 
whatſoever ariſing out of Horſton Field. He further aid, 
that in purſuance of the faid act 4. Geo. 2. the common fields 
and grounds in Nuneaton .and Attleborough were incloſed and 
meaſured z and that before the ſaid act there were not, 
nor for time immemorial had been, diſtin tithes paid for back - 
fides, yards, or homeſteads in Attleborough ; but that previous to 
the faid-new incloſure under the ſaid act, the tithes of all ceen 
and grain were anciently paid for after the rate of two pounds, 
two ſhillings, and fixpence a-year for a yard land, and after the 
rate of five ſhillings a-year for the ſmall tithes of every yard land 
of the common fields and grounds in — wherein 
the yards, backſides, or homeſteads, were conſidered as parcel 
of the faid yard lands, fave only the ſaid ancient incloſure 
called Horflon Fields, for which he ſaid no tithes were due, 
but only ſuch modus as in the ſaid act is mentioned; that no tithe 
of hay or corn had ever been paid for Horflon Field previous to the 
faid act ; and he ſet forth the ſpecies, quantities, and values of 
the tithes demanded by the bill; and added, that he had 


nevef heard that tithe milk had ever been claimed before or taken 


by the plaintiffs predeceſſors, or that any tithes of corn or grain, 
wool, lambs, calves, fruit, or pulſe, had ever been paid for the 
laid premiſes, 


The defendant Hawkes ſaid, that he was a ſtranger ; that 
he did not live in the pariſh 3 that he was only partner 
with Smith ; that the premiſes by them held were all in Nuneaton 
and Attleborough ; that no part of them was in Stocking ford; 
and that they had had ſeveral titheable matters and things 
from the ſaid premiſes, for which they had not paid the plaintitf 
any tithes ; and he infiſted, that the plaintiff was not entitled 

- do 


againſt 
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HovyreyonD to tithes in kind for any of the ſaid premiſes, for that it appeared 
. —— by the bill that certain plots or parcels of ground were, by the 
* faid acts of parliament allotted in ſatisfaction of the great tithes 
ariſing within the common fields and grounds ; that the ancient 
gardens, orchards, and homeſteads,, were always underſtood 
to be parcel of the ſaid common fields ; that upon the incloſure 
and diviſion of the ſaid common fields, the gardens, orchards, 
homeſteads, and. backſidęs; were meaſured, as part of them, 
in part of the ſhares ; and that previous to ſuch Incloſures, 
no tithes were due or taken for any hay ariſing from them, 
or from the ſaid gardens, &c. occupied by them; but that the 
_ perſon entitled to the great tithes of the ſaid common fields and 
ancient incloſures had immemorially poſſeſſed a certain cloſe 
or parcel of land in. the faid pariſh, called the Tithe Piece, by way 
of real compoſition or otherwiſe, as a ſatisfaction for the ſaid tithe 
hay. He alfo ſaid, that from time immemorial there had been 
a certain monaſtery, nunnery, or religious houſe in the ſaid 
pariſh ; that to the abbots and priors of the ſame there was a 
privilege of not paying tithes for the nutriment of their cattle, 
or for the lands belonging to the faid monaſtery ; that the ſaid 
abbots and priors for time immemorial to the diſſolution of the 
' monaſtery, had been in poſſeſſion of the ſaid privilege, and that 
they had never paid any tithes ; that the ſaid mona was one 
of the er monaſteries; that it was ſurrendered into the 
heads of Henry the Eighth in the thirty-firſt year of his reign, 
'together with all the lands and privileges whatſoever; that ſeveral 
pieces of the ancient incloſure ſo occupied by them were part of 
the Demeſnes belonging to the ſaid religious houſe, and freed 
from the payment of tithes for agiſtment of cattle, or in reſpe& 
of ſuch lands ; that the faid religious houſe ſtood in the ſaid 
ancient cloſe, called the Manor Court ; that the ſame had been 
in the defendant's occupation ſince Lady Day 1766, together 
with divers other ancient incloſures lying in Nuneaton, near to 
the Manor Court, and which the defendants believed were other 
parcel of the Demeſue Lands belonging to the faid monaſtery; 
and he averred, that no tithe of hay or corn had ever been taken 
in kind, or any compoſition made for great part of the ſaid 
ancient incloſures in their occupation; but that they were 
willing to pay the plaintiff what he was juſtly entitled ro, 


The plaintiff replied ; the defendants rejoined ;z/ and wit- 
nefles were examined on both fidesz and upon hearing counſel 
for the plaintiff, and no one appearing for the defendants ; and 
reading an order, whereby they undertook to appear gratis ; 
and the defendant's anſwer ; and the proofs of this cauſe on 
behalf of the plaintiff,” _ 


Taz CourT, which was full, ordered the deputy remem- 
brancer to take an account of what was due to the plaintiff 
LY a from 
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from the defendants reſpectively for the ſeveral titheable matters Fu dsa 


and things demanded by the bill arifing from the premiſes in 


Attleborough and Nuneaton, in the occupation of the defendants. 


reſpectively, except the vicarial or ſmall tithes of the cloſes and 
meadows in the bill mentioned to have been in the occupation 
of Anne Williams, widow, and John Liptrott, clerk, called or 
known by the names of Williams Horfton Field, Williams's 
Laſer Horflon Field, Williams's Horflon Field Meadow, and the 


Boggy Meadow, near Attleborough Bridge, and containing about 


twenty acres, in the occupation of the defendants Smith and 
Hawkes, parcel of ſeventy acres in Horflon Fields, in Attleborough, 
formerly held by Richard Wiſe and Foſeph Whitmore, or one of 
them, the ' plaintiff being willing to accept a modus of twelve 
ſhillings a-year in lieu and fatisfaftion of the vicarial or 
ſmall tithes of the faid lands formerly held by the faid 
Richard Wiſe and Foſeph Whitmore, unleſs cauſe ſhould be 
ſhewn to the contrary, 


The defendants having paid the coſts, the cauſe came on 
again z and on hearing counſel on both ſides; and reading 
an order of the fourteenth of June laſt to prove exhibits ; an 
examined copy of an a& of parliament made in the fourth year 
of A var „entitled, An Act for incloſing and dividing 
« the mon Fields and Common Grounds in the Manor of 
« Nuneaton and Attleborough, in the county of Warwick ;” 
an examined of another act of parliament, made in the 
ſixteenth Web of George the Second, entitled, An Act for 
« exchanging Part of the Glebe Lands and Hereditaments 
« belonging to the vicarage of Nuneaton for the Rectorial Tithes 
« and certain Lands in the faid parifh belonging to the impro- 


« priator 3” an examined copy of an inrollment of the award of 
Thomas Byrd and others, commiſſioners named in the ſaid act, 


for the incloſing and dividing the common fields and common 
grounds in the manor of Nuneaton and 4ttleborough, which award 
bears date the twenty-ſecond of Auguſi 17333 and upon reading 
the depoſitions z and further proofs in the cauſe ; and the ſaid 
decree, dated the twenty-ſeventh of Zune laſt ; 


Taz Covx r ordered the decree of the twenty-ſeventh day of 

laſt to be made abſolute as to the account thereby decreed ; 

and that the defendants do pay to the plaintiff his coſts of this 

fuit, to be taxed ; ſubſequent coſts and further directions to be 
reſerved till after the report. 
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104 Gre. 3. . err againſt pets. | 
 #ſfex, 16th November 17 0. 


The rector of TH bill ſtated, that the plaintiff was collated, inſti, and 
2222 inducted into the pariſn church of Wickham Saint Paul, in 
the tiles in the county of F/ex, and, by virtue thereof, had become entitled 
kind, and inſiſts to receive the tithes of corn, grain, hay, wool, lambs, and other 
that the tithes of tithes, as well great as ſmall, ariſing therein; that the defend. 
corn are to be ants, for ſome time paſt, had occupied ſeveral farms and lands 
ee therein, and had ariſing and growing th in, h 
and not in , g and growing Tacrcon corn, grain, hay, 
ſheaves, and and other titheable matters, the tithes of which they had re- 
that the whole fuſed to pay ; that the defendant Ruffle had 1 with 
ot every felt 's him for his tithes for three years, ending at Michaelmas 1565; 
4 denen that he had ſince pretended to ſet forth the tithes of milk, 
are ſet out, and eggs, wood, pigeons, &c. but had ſet forth the fame illegally ; 
the whole tithes that the defendants had kept cows and ſheep, which had calves, 
thereof ſet out milk, lambs, and wool; that they had alſo ſows, which had 
jr tg pigs ; that they kept poultry, which had produced young ones 
carried away. and eggs; that they had topt and lopt ſeveral pollards and other 
S.C 6. Bac, Abr. trees, and had made a number of faggots, bruſh-wood, and 
738. other wood thereout, which they had 8M and, diſpoſed of 
. Rayn. 368. that they had cut various fields of corn at various times, and 
ſet out the tithe corn in ſheaves and not in treaves, as th 
ought to have done; and that they had ſubſtracted the tithes 
of all the faid matters and things, and had refuſed to make him 
any ſatisfaction for the ſame. The bill therefore prayed, that 
the defendants might account for all and every the ſaid tithes, 
and pay the true and juſt value thereof; and that the plaintiff's 
right to the ſame might be eſtabliſhed. 


The defendants The defendants ſaid, that the plaintiff was inducted into the 
admit, that the ſaid rectory about May 1762, and was entitled to the tithes of all 
piaintiff is ene corn, grain, hay, wool, lambs, and all the tithes, great and 
9 — 'teath offerings, and other dues and duties ariſing 

t ein. N N a 


The defendant The defendant 2 * ſaid, that he had ever ſince February 1763. 
e e. occupied Wickham Hall Farm, and Rowls Crofts Farm, and had 
bam Hall, ang ſeveral titheable matters thereon, the tithes whereof in kind the 
4 Cr yt, that plaintiff would have been entitled to, but that he compounded 
de had paid his with him at eighty one pounds, ten ſhillings per annum, for all 
88 on his tithes, great and ſmall ; that he had paid the ſame to Mi. 
| 733 chaelmas 1765 ; and that therefore the plaintiff was not entitled 
that he had duly to a diſcovery of tithes during that time; that from Michael mas 
ſet out his fub- 1765 to Michaelmas 1766, he had reaped, cut, and mowed corn, 
porch wn rain, and hay from off the ſaid lands, but that, as he had duly 

Sram; {et ourthetithes thereof for the plaintiff to take away, if he had 


been ſo minded, he had not kept any account thereof; that — 
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bad, during the ſaid time, kept and depaſtured on his ſaid lands Fange 
twenty cows, from which he. had ſeventeen calves ; that the K r : 
plaintiff bad two of them for the tithes, which were more 3 
than he was entitled to; and that a full and fair tenth of the hi, tes 
milk during that year was duly ſet out for tithes, and which the calves and mil 

laiotiff took away z that he alſo kept and depaſtured thereon of ewes an 
ven ſcore of wether ſheep and ewes, and two rams; that he 
from the ſaid ewes cighty-fourlambs z that he rendered eight 
of the ſaid lambs for tithes, which the plaintiff fetched away; and 
that he had paid two ſhillings and fixpence as a fatisfaCtion for 
the tithe of the remaining four lambs, which was more than the , . 
tenth of their value; that he did not ſet out his tithe wool in of woel 
kind, as they had agreed that it ſhould be ſold, and that the 
laintiff ſhould receive the tenth part of the money, and which le 
accordingly received j that he had alſo kept ſome ſows;which 2 
two farrows; that the plaintiff had a Pg of each farrow for of garden-ſtuff 
e tithe ; that he alſo had a pigeon-houſe from which he had ad poultry z 
ſeveral dozens of pigeons, but that as they were generally eaten — * 
and ſpent in his family, he did not pay to the plaintiff the 
tithes thereof; that he had poultry, fruit; garden ſtuff, ang 
wood, for which he paid the plaintiff the full tenth part ; that 93 o —_ 
he had cropped many pollards and bolling trees, but that he did * 25 
not ſet out the tithes thereof becauſe they were conſumed in his 
houſe as fuel j and he denied, that He had concealed any tithes 
from the plaintiff. © He alſo denied, that he had ever pretended; 
that the plaintiff myſt take away his tithes from time to time, 
as he had ſet them out; or that he might ſet out the tithes of 
any ſingle field as often, and at as many times, and iti as fmall 
quantities as he thought proper, or that he need not cut the 
whole field before ſuch ſeparate parcels of tithe were ſet out; 
but he admitted, that he had declared, that he was not obliged by — 1 
law to cut down the whole of a field of corn before he proceeded obliged 28 
to tithe and carry away any part thereof. The defendant further down the whole 
ſtated, that it was not uſual or cuſtomary for the farmers in the produce of every 
ſzid parith and neighbourhood to wait ill the whole field of ae beſbre be 
corn was cut down before they hegan to tithe and carry away — ö 
any part of it, (unleſs the fields were very ſmall and the wea- 
ther very fine) for that it had always been cuſtomary for them 
to begin to cut and get in their corn as was convenient for 
them and the weather permitted, and to ſet out the tithe of 
what they cut, without waiting till the. whole field was cut 
down; and he inſiſted, that the plaintiff ought to comply 
therewith, for that if the farmers were · ohliged to wait till the 
whole field was cut down, the corn in general muſt neceſſarily gates the injds 
lie many days 1 85 (after being fit to be carried), and fo. ries that mighe 
remain liable to all the hazard and uncertainty of the weather, enſue from ſack 
whereby it would be in danger of being ſpoiled or greatly vviualpmction, 
damaged, eſpecially in a wet and unſettled ſeaſon ; that in 
incloſed lands if the wheat get wet after being cut and bound 
Vol. III. =>," in 
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in the ſheaf, the ſheaves muſt be opened in order to be dried, 


which takes up a conſiderable time, in regard the wind has 
not the ſame power of drying there, as in open countries; 


that when the wheat is once wet after being fit to be carried, if 
it do not quickly get dry again, the kernels are apt to grow and 
ſhoot out, and the corn then becomes bad and unfit for ſale; 
and that the damage the corn would and muſt often ſuſtain 
by lying in the field in a rainy ſeaſon, would not only greatly 


affect the farmers intereſt, but in its conſequence and extent 


become of publick concern, by being prejudicial to the welfare 


of the community. The defendant further ſtated, that the 
plaintiff in the beginning of Augs/? 1766, (but not before he, the 
defendant, had cut ſome corn) told him that he would not accep: 


any corn for tithe until after the whole field was cut down 


before any tithe was ſet out, and the whole tithe ſet out before 
any part of the corn was carried off; that he had told the plaintiff 
that the ſaid method was new, unprecedented, and impracticable; 
and that, if he complied with it and the ſeaſon ſhould prove wet, 
he muſt unavoidablyloſe the whole or the greater part of his crop 


of corn; and that the plaintiff ought therefore in juſtice to 


ſays, that he (ct 
ent the tenth 
ſheaf as he cut 
it ; 


that he ſet out 
the tithes of bar. 
ley, peaſe, and 
oats in ſwarths, 


The defendant 
Brewſier puts in 


The cauſe 
heard, 


The cvſtom of 
one pariſh not e- 
vidence of that 
in anctber. 


continue to take his tithes in the ſame manner as his predeceffory 
had always done. He ſet forth the quantity of corn which he 
had cut, and ſaid that he had ſet out the tenth ſheaf at the 
different times he had cut the fame; that it was not cuſtomary 
and uſual for the farmers in that neighbourhood to ſet up tithe 
wheat in treaves when they ſet up their own; and he ſpoke as to 
his barley, peaſe, and oats, the tithes of which he (aid he had ſet 
out in ſwarths, and not in cocks or ſhocks, for that cocking or 
ſhocking of ſoft corn was never practiſed by the farmers within 
the faid pariſh and the country about it; and that he there. 
fore conceived, that the faireſt and moſt unexceptionable way 
of tithing ſoft corn was by ſetting out every tenth ſwarth. 


The defendant Bretuſter ſaid, that he had, fince the plaintiff 
became rector of the pariſh, occupied lands therein, which 
were his own property ; that he had to Michae/mas 1765, duly 
rendered and ſet out the tithes of all his corn, grain, and bay 
which he had reaped, cut, or mowed from off the ſaid premiſes; 
that the ſaid tithes had been taken and accepted by the plaintiff 
without any objection; and that for the year 1766 he had 
ſet out his titheable matters; and he ſpoke to the ſame effect 
as the defendant Ruffle had done as to the manner of ſetting 
out the tithes thereof. | 


The plintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel 
ſeveral days; and reading the proofs in the cauſe ; 


The plaintiff*s counſel objected to the reading any evidence 
taken in this cauſe relating to the cuſtom of tithing in other 
pariſhes, and THE CovkrT allowed the objection. 


And 
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= And the cauſe now ſtanding for the opinion of the Barons, karin 


Ing CourT; which was full, ordered the bill to be diſmiſſed, Reer z. 
but without coſts, as to the demand againſt Ruffle, for the The bin difwitr- 
tithe of wheat in Wiggos Leys, Rowls Croft, and Twillagez el, as tothe tithe 
and alſo as to the demand of the tithe of calves, hay, wool; mo 2 pers 
lambs, pigs, eggs, poultry, apples; milk, wood, and pigeons. 1 fe Inseln ther. 
But THE Cour ordered him to account for the tithe of the The gtbes of 
wheat in Lambor Field, Sandpit Field, and Heider Mead, accord- wheat in other 
ing to the value of ſuch tithes 3 Au LiKewisE for the tithes of field. decreed ; 
the barley oats, and peaſe which he had on all the lands by him *Þ* tithesof bar- 
occupied in the faid pariſh, according to the values thereof, 3 
without coſts. | 25 y 


Tut Covkr alſo ordered the bill, as againſt Briw/ter, to be The bill againſt 
diſmiſſed without coſts, as to the demand of the tithes of milk, #rewferdiſmif- 
wool, lambs, pigs, poultry, apples, peaſe, and garden ſtuf od 2s 6s (mall 


and the Taid defendant to account for the tithes of wood and _ 8 ok 


oats in Honey Croft (not accepted by the plaintiff) ; and alſo wood, oats, and 
for the agiſtment of w and unprofitable cattle on the lands agiſtment de- 
occupied by him in the faid pariſh during the time demanded by ei. 

the bill, according to the value of ſuch titheable matters. The 

deputy remembrancer to take the account, &e. &c. 


Bewrck again Nicnhor ts. es. Tasi 
Yorkfbire, 23d November 1769, WP 


HE Ucar of Colverlty, in the county of York, demanded, by be ier of 

his bill, an account and payment of ſmall tithes and Zafter Colverlcy,inYo 
offerings for five years laſt paſt, particularly the tithes of po- fire, is entitled 
tatoes, turnips, turnip-ſeed, rape-ſeed, lambs; wool, ſows, to the tithes of 
ſheep, and twopente and twopence halfpenny yearly for each Portes. oe 


dwelling houſe at Zafer, for Eajter offerings, ariſing on the — 8 


- defendant's farm in the manor of Tyer/al in the ſaid pariſh, lambs, wool, 


The defendant ſaid; that the manor of Tyer/al was exempt — 


from the payment of every kind of tithes to the vicar of Col ver · the lands in the _ 
ley; for that all ſuch tithes were formerly due to the owners of mano of Be, 
the retory z and that the rector, when duly ſeiſed thereof, by jo ow * 
deed granted to F. Thornton all the tithes of corn, grain, and 5 
hay, and all other tithes whatſoever ariſing on the meſſuages, lands, 
and tenements within the manor of Tyer/al, in the territories of 
the rectory of Colverley, at the yearly rent of ten ſhillings, paya- 
ble to the owners of ſuch rectory z that the ſaid J. Thornton was, 
and that R. Thornton is ſeiſed of the whole townſhip of Tyerſalz 
that the land he occupied lay within the ſaid manor z and that 
he occupied the fame as tenant to Thornton, The defendant 
further ſtated, that he had paid the plaintiff his dues till 
after 163 incluſive ; that, * that time to the exhibiting the 
2 billy 


— 


brckxks M rrrit cab 


bill, he had annually attended him to account for and pay the 
dues, particularly at Eaſſer 1764, when he firſt demanded tithes 
of turnips and potatoes; that upon his refuſing to pay the ſaid 
tithes, the plaintiff refuſed to accept of his dues ſo tendered ts 


him; that he never made any demand before for the tithes of 


wool and lambs; and he denied, that any tithes were due, or 
that any had ever been paid for lands within the ſaid manor. 


The plaintiff replied ; the defendants rejoined z and witneſſes 
were examined on both fides ; and the cauſe came on to be 
heard on the twenty-third day of February laſt, when it was 
ordered by the Court, that the cauſe ſhould ſtand over on pay- 
ment of the coſts of the day, with liberty to the plaintiff to amend 
his bill, by making Richard Thornton, who was then abroad be- 
yore ſea, a, party thereto. The cauſe came on to be further 

eard on the ſixteenth of November 1769; and upon hearing 
counſel for all parties for ſeveral days; 4 reading an order 
made herein on the twenty-third day of February laſt, that 
a copy of the original endowment of the vicarage of the pariſh 
of Colverley, in the time of the Archbiſhop Sewell, fhould be read 
as evidence on the behalf of the plaintiff; the ſaid copy of ſuch 
original endowment the depoſitions of ſeveral witneſſes; the fol- 
lowing terriers, dated reſpectively the twenty-fixth of September 
1716, the tenth of Auguft 17527, and the thirteenth of September 


17433 an inrollment from the office of the lord treaſurer's re- 
membrancer of a grant from James the Fir, dated the fourth 


of Auguſt in the fourth year of his reign, to Wilkam Vernon and 
C. Nailer, of the rectory of Colverley ; an indenture dated the 


| twenty third of February in the twenty-firſt year of Charles the 


Second, ſigned R, M alter and others, being a grant from them 
to J. Thornton, in fee of tithes in the townſhip of Tyer/a/; ſeveral 
receipts, dated from the thirtieth of Ofocber 168g, to the twen- 
ty-ſecond of May 1711, figned H. Saville and J. Steed ; and 
upon offering a decree of this court, dated the ſecond of Ju, 
in the third year of William and Mary, in the cauſe of Ubaldine 
v. Colverley, as evidence for the plaintiff, and the fame being 
objected to by the defendant's counſel and refuſed by the court; 
and on debate of the matter; | 


Tun CourT, which was full, ordered the defendant to ac- 


count with the plaintiff for all the titheable matters and things 


demanded by the bill, with coſts of ſuit to this time. 


The deputy remembrancer made his report, dated the four- 
teenth of Fuly 1770, and upon reading the faid decree and 
report, without exceptions, and hearing the plaintiff's counſel 
that the report might be confirmed; the report was on the 
fame day ratified and confirmed, and the defendant ordered to 
pay three pounds, twelve ſhillings, and fixpence, for tithes, and 


3 


* ſeventy 
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ſeventy-nine pounds, nine ſhillings for coſts taxed, together Brwier 


with : —— 
| ParxER, Chief Baron, | 
| ADaNs, Baron, 
PeRROTT, Baron, 
- HzaruFrsL»D apainf TroSsE, gay — 


Devenſhire, 11th December 1769. 


HE bill ſtated, that the plaintiff was leſſee of all tithes The cuſtos and 
ariſing within the rectory of Woodbury, in the county of 2 anne i 
Devon z that the cuſtos and vicars choral of the choir of the ”_ — . 
cathedral church of Saint Peter in Exeter, were the impropria- to certain mo- 
tors of the rectory, and as ſuch were entitled ta all tithes de in lieu of 
ariſing in the faid pariſh; that by leaſe, dated the fifth of July tbe tithes * 
1764, they demifed to the plaintiff all their tithes of corn,, b in ge 
grain, hay, and flax, or of any other kind whatſoever therein, county ofDeven. 
and all other emoluments belonging to the ſame, to hold for. 
twenty-one years; that there were within the ſaid pariſh the fol- 
lowing ancient cuſtoms ; that every occupier of land within the 
faid pariſh ſhould pay to ſuch cuſtos and college, or to their 
leſſee, fourpence a-year for every acre of meadow mowed, and 
threepence a- year for every acre of clover and land-graſs; 
fourpence a- year for every milch cow and her calf depaſtured 
in the pariſh ; threepence for every heifer and calf; one penny 
for every colt that fell within the pariſh; threepence for every 
bogſhead of cyder ; and one penny for hoard fruit; that the ſaid 
meduſes were payable at Eaſter ; that the tithes of agiſtment for 
feeding all forts of cattle, excepting labouring cattle and milch 
cows, were to be aſſeſſed in proportion to the number of cattle, 
and the profit ariſing from feeding of them; that the ſaid modus 
was alſo payable at Zafter ; that every tenth fleece of wool 
ſheared in the pariſh was payable to the plaintiff at Midſummer 
yearly ; that every tenth lamb yeaned in the pariſh was due to 
the plaintiff on Saint Mars Day: that the defendant had, for 
one year, occupied Branſcombe's Tenement and Rotterdam s Tene - 
ment, together with the lands thereunto belonging, and other 
lands and grounds within the pariſh ; that he had cut and 
taken from off the ſaid lands meadow graſs, clover graſs, land 
grals, apples, and cyder; that he had kept ſeveral milch 
cows, from which he had calves z that he alſo had fed during 
the ſame time divers horſes, mares, colts, oxen, barren kine, 
heifers, ſteers, yearlings, and other unprofitable cattle in the 
ſaid pariſh, the paſture of which was worth at leaſt three pounds 
a-month ; that he had alſo fed ſeveral ſheep, from which he 
had ſnorn wool that was worth three ſhillings and fixpence a 
fleece; that the ſaid ſheep _ alſo yeaned ſeveral lambs, which, 


3 one 


* 
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Haar ane with another, were worth twelve ſhillings a lamb z that he 
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* 
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had killed a number of his ſheep after they were fatted, and 
had killed or conveyed others out of the pariſh before they had 
yeaned or been thorn, the paſture of which was worth 
three pounds a-month ; that he had alſo from lambs which be 
had fed, ſeveral fleeces of wool that were worth, one with 
another, two ſhillings and ſixpence a fleece; that he alſo had 
colts foaled, for each of which there was, according to cuſtom, 
one penny payable to the plaintiff at Zaſſer; that he had alſo 
during the ſaid time ſeveral other titheable matters (a), the 
ſmall tithes of all which he had refuſed to pay; as yell as for 
Eofter ring. = 28/0/29 lied 
The defendant admitted, that the cuſtos and college of vicars 
choral were the impropriators of the pariſh ; that they 
were, as ſuch, entitled to all tithes therein; and that they had 
demiſed them to the plaintiff as ated in the bill. He alſo 
admitted, that the cuſtoms as to the tithes of meadow mowed, 
clover graſs, land graſs, milch cow and calf, heifer and calf, 
young colts, hogſheads of cyder, and hoard fruit had immemo- 
rially prevailed in the ſaid pariſh in the ſeveral modes ſtated 
in the bill ; but he denied, that there was any cuſtom, that 
every occupier of land ſhould pay tithes of agiſtment for feed- 
ing and depaſturing cattle, excepting labouring cattle and 
milch cows, in proportion to the number of cattle and profit 
ariſing from the feeding of them, or that ſuch tithes of agiſtment 
were payable at all; but he infiſted, that the cuſtom was, that 
every occupicr of lands within the pariſh ſhould pay to the 
cuſtos or college, or to their leſſee for the time being, two 
ſhillings for feeding every poor or lean bullock therein till it 
was fat and fit to be ſlaughtered, and ſo in proportion for ſo 
much of rhe time required for fattening and making a poor or 
lean bullock fit for ſlaughter, He allo admitted, that every 
tenth fleece'of wool ſhorn in the pariſh was due to the plaintiff 
at Midſummer yearly, and alſo that every tenth lamb yeaged 
therein was due to thie plainriff, but not on Saint Mark's Day; 


(a) One Trewin, who had been 
leſſee of the tirhes of Woodbury, under 
the cuſtos and vicars choral of Saint 
Peter, filed his bill in the court of ex- 
chequer in Hilary Term, 18. Will. 3. 
againſt one Cunnent, and claimed the 
tithes of four acres of coppice-wood, 
felled in the year 1698 and.1699. from 
a wood called Haft, and of ano- 
ther four acres ſelled ſrom * —5 
called Ruyſbmore Coppice, in the pariſh of 
* » The defendant — 
that he had bought three acres of wood 
in Woodbury Wood ; three acres in Half 
woed; and three acres in Ruſtmore 
Mi; that he had cut the faid woods 
down and diſpoſed thereof, without 


ſold were all of them oaks abore thirty 
years 22 Ius Cover, on read - 
ing the depoſitions, ordered the de- 
fendant to account for the value of the 
tithes of uch wood as he had cut down 
in Halfword arid Ruſomore Weed; that 
he might take out a commiſſion to ex- 
amine witneſſes for the purpoſe of 
diſtinguiſhing what part and how much 
of the faid wood was timber; and that 
he ſhould not be charged with tithes 
for ſuch timber trees On the eighth 
of November 1701, the deputy made 
his report and on the twenty-founh 
of the fame month, the r was con- 
firmed, and the defendant ordered to 
pay five pounds for the tithes of the 


ſetting out any tithes for the ſame; ». laid woud, with coſts, 


for that the trees he had fo felled and 


* 
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and he inſiſted, that the tithe lamb was due and ought to be 
taken by the plaintiff, as ſoon as jt was weaned and fit to live 
without its dam, by its able to feed on graſs. He fur» 
ther faid, that he had held the ſaid year the tenements 
and lands mentioned in the bill, and alſo G6 Tenement, and 
other tenements in the pariſh, but no other lands whatſoever. 
He alſo ſaid, that there was due tothe plaintiff at Eaſfer twopence 


a-piece for each communicant in lieu of their general oblations, 


The plaintiff replied, the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
fides, and on reading ſeveral of the proofs taken in the cauſe ; 


24 
HrATuvizz 


againſt 
Tuoss k. 


Tux Covar diſallowed the modus of two ſhillings for feed- 


ing of builocks, as laid in the anſwer; and ordered, adjudged, 
and decreed, the deputy remembrancer to take an account 
of what was due to the plaintiff for agiſtment of the cattle, as 
mentioned in the bill, and alſo an account of the ſeveral moduſes 
in the bill mentioned and admitted by the defendant; and alſo 
an account of the ſeveral other titheable matters and things, 
and for the ZEafter offerings demanded by the bill; the defendant 
to pay the plaintiff the coſts of this ſuit to this time to be taxed, 
+ IS: PARKER, Chirf Baron, 
SMYATE, Baron, 
PeRROTT, Baron. 


HEzATHFIELD again Trosss. 
Devonſhire, 13h December 1769. 


1 was leflee of the tithes ariſing in the rectory 
of M eadbury, in the county of Devon, under the cuſtos and college 


of the vicars choral of the choir of the cathedral church of Saint 4 


Peter, in Exeter, ſtated, that there was within the ſaid pariſh of 
Woodbury, a certain immemorial cuſtom, that every occupier of 
lands therein, having a crop of wheat grown upon any lands in 
the faid pariſh, ſuall, after ſuch crop hath been cut down, make 
up and bind ſuch wheat into ſheaves, and afterwards gather and 
{et up ſuch ſheaves in heaps, called fbocks, each ſhock conkifting 
often ſheaves (a) 3 AND ALSO that after ſuch ſhocks have been 
made, and before the tithes of ſuch corn hath been ſet out, he 
ſhall give notice to the proctor of the pariſh, that ſuch corn is 
{ct up into ſhocks, and require him to attend at a certain time, 
named by the occupier, to ſee the tithes of ſuch corn ſet out 
AND ALso that, for that purpoſe, the proctor, or his agent, ſhall 
have the liberty to ride on horſeback into the fiel:!s where ſuch 
wheat grew and is to be tithed, to ſee the tithe tlicreof duly ſet 


out, The bill then ſtated another cuſtom, that every occupier 


of lands within the ſaid pariſh, having a crop of barley or oats 
and oats are under the like circumſtances, to be bound up into ſheaves 3 and 


out in dozers ; 
RH {a) See Trewen ». Bond, vol. 1. page 395. 
R 4 


grown 


Mic. Tzu, 
10 Gzo. 3. 


The leſſee of the 
great tithes of 
bury in De- 
wonſbirg. ſlates, 
that by the cuſ- 
tom oſ the par 

the ſarmer is to 
bind up his 
wheat , into 
ſheaves, and, af- 
ternctice thereof 
to the proctor, 
to ſet out ſuck 
ſheaves into 
ſhocks of ten 
ſheaves cach,z 
and to mir 
the proctor to 
ride on horſe- 
back through the 
ficid to fee that 
the tithes are 


fairly ſet out 
nd ut 
the ſheaves ſe 


Hzarurils 
" apa 
Tuoss z. 


the defend - 

t cat down 
wh «tin Hollow. 
bill Field, and 
alſo barley, and 
ſet out the tithes 
without any pre- 
vious notice to 


the prector; 


chat he, the 
plaintiff, re» 
ceived the tithes 
of the barley but 
not of the wheat; 
that the ſaid 

cuſtom hadbeen 
eſtabliſhed at 
law 3 


and be prays it 
may de eſtab- 
liſhed in equity, 
and the deſend- 
ant decreed to 
Pay the value of 
the tithe wheat, 


The defendant 
- admits the cuſ- 

tom, except as 
to the neceſſity 
of giving notice 


to the predtor 


deſore the gi 
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grown upon any land: therein, ſhall, aſter ſuch crop bach bee 
cut down, make vp and bind ſuch barley and oats into ſheaves, 


and afterwards gather and ſet up ſueh ſheaves in heaps, called 


dezens, each dozen conſiſting of twelve ' ſheaves 5 and 4180 
after ſuch dozens are made, and before the tithes of ſuch crop 
are ſet out, ſhall give notice to the proctor of the pariſh that 
ſuch crop is ſet out in dozens, and require the faid proctor to 
attend at a certain time, named by the ſaid occupier, to ſee the 
tithe of ſuch crop ſet out; Ap THAT, for that purpoſe, the 
roctor ſhall have liberty to ride on horſeback into the fields 
where ſuch barley or oats grew and are to be tithed, to ſee the 
tithes thereof duly ſet out, The bill then proceeded' to ſtate, 
that the defendant, from the twenty-ninth of September 1766, 
had occupied divers lands in the pariſh, and had'in the year 
1767, wheat growing on a part thereof, called Hollowhill Field; 
that he had cut down the ſame and bound it up in ſheaves, and ſer 
the ſheaves up in ſhocks ; that he alſo had barley which he had 
cut down and bound into ſheaves, and gathered into dozens ; but 
that be had ſo ſet out the tithes of the ſaid wheat, without 
giving the plaintiff due notice of the fame; and that be, the 
plaintiff, had never had any tithe of the ſaid. field in 1769, or 
any ſatisfaction for the ſame; that the defendant, intending to 
litigate the cuſtom of giving notice before tithing, tiched in 
ſeveral other cloſes of corn and grain, during the harveſt of the 
year 1767, without giving the rlaintiff any previous notice of hi: 
intention to tithe the ſame; that he, the plaintiff, to prevent 
multiplicity of ſuits, carried away the faid tithes, intending to 
prefer his bill, and thereby to eſtabliſh the ſaid cuſtom; that 
the ſaid cuſtom of giving notice had beep proved and eſtabliſhed 
in an action brought in the court of king's bench, wherein 
B. Bulter, an occupier of lands in the pariſh, was plaintiff, and he 
the preſent leſſee of the tithes defendant. The bill then ſtated, 
that the defendant threatened to ſue the plaintifF. at law for 
leaving the tithes in Hollowhbill Field, and for riding into Ru. 
terdam Field; AND PRAYED, that an account of the tithes of 
the {aid wheat in Hollowhil/ Field in 1707 might be taken; that 
the defendant might pay what ſhould appear duc; that the 
before mentioned cuſtoms of tithing might be eſtabliſhed; and 
that the defendant might be reſtrained from all proceedings at 
law againſt the plaintiff touching the ſeveral matters aforeſaid, 


The defendant admitted the right of the cuſtos and college of 
vicars choral to all tithes in the pariſh, and the demiſe thereof 
to the plaintiff, He alſo admitted, the cuſtom of binding wheat 
into ſheaves, and afterwards gathering fuch ſheaves in heaps 
called ſhocks, each ſhock conſiſting of ten ſheaves ;*but he de- 
nied, that he had ever heard, kacke by the bill, that aſter ſuch 
ſhocks were made, and before the tithe of the ſaid corn 
was fet out, the pccupier was to give notice to the * 
* 0 3 113311 . SY =* Bk +4 ; 
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the tithes of the ſaid pariſh, that ſuch corn was ſet up into Harare 

hocks, and require the ſaid proctor to attend at a certain time 8 
to be named by the ſaid occupier to ſee the tithes of ſuch erog ©9293 
ſet out; and that for that purpoſe the proctor or his agent had 
the liberty of riding on horſeback into the fields where ſuch 
wheat grew, and yas to be tithed, to ſee the tithe thereof duly 
ſet out; and on the contrary inſiſted, that, from time immemo- and infifts chat 
rial, it had been cuſtomary for any occupier of land within the the cuſtom isnog 
faid pariſh to have the tithes of ſuch: corn, after the ſheaves to give notice 
thereof had been gathered and ſet up in heaps called Hochs, until the ſheaves 
ſet out by two indifferent perſons, and then, and not before, to On 2 
give the proctor notice to attend at a certain time, named by ſuch two indifferent 
occupier, and ſee that ſuch tithe was duly ſet out; and that the perſons. | 
proctor of the ſaid paiſh, or his agent, never was accuſtomed 

toride on horſeback into the ſaid fields, as in the bill is alledged. 

He further ſaid, that he believed the cuſtom for ſetting out the 
tithes of barley or oats to be as in the bill was mentioned, except 
only as to the notice as aforeſaid. He admitted, that he had that be ſet out 
occupied divers lands within the pariſh in the year 1767; and his tithes both of 
that he had thereon in the ſaid fields ſuch wheat and barley ; and the wheat and 
ſaid, that the faid wheat and barley had been cut down and bound . 
up in ſheaves ; that the ſheaves had been ſet up in ſhocks and do- ccordngy 

ens 3 that the wheat was tithed by two indifferent perſons, and 
beugte placed on the ſhocks to denote the tithe thereof, before 
notice was given to the plaintiff; and that the plaintiff had never 
taken the ſaid tithes away, or received any ſatisfaction for the 
ſame z but that he might have received ſuch tithe fairly and 
juſtly ſet out, if he had choſen ſo to do. He alſo admitted, 
that in the baryeſt of the year 1767, he had cauſed to be tithed 
the ſeveral quantities of wheat, barley, and beans, mentioned 
in the bill, by two indifferent perfons, without giving the plain- 
tiff any previous notice of his intention of tithing the ſame ; 
and that the plaintiff had taken the ſaid tithes away, and ſeemed 
perfecily ſatisfied therewith, He denied, that the cuſtom of qenjes that the 
giving notice had, to his knowledge, been proved and eſta- cuſtomof giving 
bliſhed in an action, or that he had ever threatened to proceed previous notice 
at law. He ſaid, that he was unable to ſet forth the quantity of — Wage * 
wheat he bad growing in Hellorchill Field, and he ſubmitted, , 
that as after the tithe thereof was ſet out, and before any corn —— 
was carried away, he had ſent notice to the plaintiff, he ought count or pay for 
not to account with the plaintiff for the tithe of the {aid the wheat, 
wheat or to pay him the value thereof, 


The plaintiff replied ; the defendant rejoined ; and witneſſes The mth 
were examined on both ſides; and upon hearing counſel on bead. 
both ſides, and reading the ſeveral proofs taken in the cauſe z 


Tux Cour directed an iſſue to try, “Whether a certain an iqve direc. 
* cuſtom now ſubſiſts, and from time whereof the memory of d to ry the 
man is not to the contrary, hath been uſed and approved, viz, cuſtom, 

N 9 Wh = « that 
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Hzarariziy 4 that every occupier of lands within the pariſh of 7/7 
Au « having a crop of wheat. grown upon any lands within the 
"Rout <«faid pariſh, after ſuch crop bath been cut down, hath from 

ec time immemorial made up and bound ſuch wheat into ſheaves, 
« and afterwards gathered and ſet up ſuch ſheaves in heaps, 
4c called fbocks, each ſhock conſiſting of ten ſheaves, and after 
&« ſuch s had been made, and before tithes of ſuch corn 
had been ſet out, hath given notice to the proctor of the ſaid 
<< pariſh, that ſuch corn is ſet up into ſhocks, and required him 
« to attend, at a certain time, named by the occupier to ſee the 
« tithes of ſuch corn ſet out.” | 


The cauſe to be further heard on the pgfea. 


dren. Tae F Woop again HARRISOR. 
e N 19th December 1769. 


The rector of HE bill ſtated, that about the twelfth of February 1763, the 
Hemfeoorth, in plaintiff was preſented, inſtituted, and inducted, into the 
Torkfire, clans rectory, parſonage, and pariſh church of Hemſworth, with its 
ſecond crop of rights and appurtenances, in the county of York, and had ever 
clover hay of fince been and then was the lawful rector and incumbent 


and of the de. Places thereof; that the defendants, during the year 1763, oc- 
ring of Cupied divers lands and tenements in the pariſh, and had grown 
fatted fer thereon cloyer ; that the faid clover had been, during that year, 


kale, twice mowed, ſevered, and made into hay; that they alſo had 
8. o. Ambler, agiſted and depaſtured barren and unprofitable cattle z that they 
$63. had alſo bad large quantities of turnips ; that the tithes of the 


faid ſeveral matters had become due to the plaintiff, and ought 
to have been paid him in kind, or ſome ſatisfaction made to him 
for the ſame ; but that they had refuſed either to ſet out or pay 
any tithes, except the tithe of the firſt crop of clover, or to give 
him any account of the nature, quantities, or values of ſuch 

. titheable matters and things, The bill alſo charged, that clover 
had not been ſown and grown immemorially in the pariſh ; and 
profes that the defendants might account for and pay the faid 
tithes. : 


The Cefendants The defendants admitted, that the plaintiff was rector, and 
admit the plaip- entitled to the great and ſmall tithes, aud other eccleſiaſtical 
2 tide to dues of the pariſh. 

The deſendant he defendant Harriſon ſaid, that, in the year 1763, he occupied 
Hrries ſays, three acres of land in the pariſh, which he had ſowed with tur- 
that all his tur- nips; that the value thereof was ſeven ſhillings and ſixpence an 
by acre, the ſame being remarkably bad that year z that his ſheep 
ſherp for which had fed upon and eaten all the ſaid turnips on the ground; that the 
= had been | | plaintilf 
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plaintiff had before received the tithes for ſuch ſheep; that he Woop 

did not ſell any part of the faid turnips, neither was any part cn . 
thereof drawn or pulled up, He alſo ſaid, that he had occu- Hausen. 
pied, during the year 1763, five acres more, which he ſowed 

with clover ſeed; that he had cut and made the firſt crop 

thereof into hay; that he had duly ſet out the tithes thereof in 

great cocks; and that the plaintiff had received and taken the 

ame away; that afterwards, and during the faid year, he had that he made the 
cut the ſaid clover a ſecond time, and made the ſame into hay; ches of the rd 
that the ſaid ſecond crop was not worth more than one ſhilling — 0 —— 
and ſixpence an acre; that he did not render or ſet out the of the tithes of 
tithes thereof, nor make the plaintiff any ſatisfaction for the the ſecond crop; 
ſame, as he apprehended that no tithes were due to the plaintiff 

for the ſame. He alſo ſaid, that he did not feed or depaſture that he fed no 
within the faid pariſh or the liberties thereof, in the ſaid year, Stu 

any barren or unprofitable cattle, except cattle bred, kept, or — 
uſed for the plough or pail; and he infiſted that no tithe was pai. 


due or payable for the ſame. 


The defendant Vin put in the like anſwer as to clover, and The defendant 
ſaid, that he had no turnips. in the year 1763; that he kept n anſwered 


ſome ewes from which he had lambs, the tithes of which he ten- 5 — — 
dered to plaintiff, according to the cuſtom of the pariſh, but cover, — 
that the plaintiff refuſed to accept of the ſame; that he had not, ren caute, 

in the ſaid year, depaſtured in the pariſh, or the liberties 

thereof, any barren or unprofitable cattle, ſave what were bred 

or kept and uſed: for the plough and pail ; and that no tithes 


yere dye for depaſturing ſuch cattle, | 


Both the defendants inſiſted, that no tithes of any ſecond 3, in defendanta 
crop of clayex in the ſame year in the ſame pariſh had ever been aver, that ns 
rendered or paid after the tithes of the firſt crop thereof had in tithes of ſecond 
the ſame year heen made into hay, and paid to the rector or his — had ever 
farmer,or ſatisfaction made to him in lieu of the tithes of ſuch firſt n 
crop; that no tithes of ſuch ſecond = had ever been claimed 
or demanded until lately by the plaintiff; that the occupiers of and Rate a cur- 
lands within the ſaid parith, making at their own expence the tom in the pariſh 
tithes of the firſt crop of clover into hay in great cocks for the to make the fiſt 
rector, had for time immemorial been accepted, deemed, and — bay at 
taken, as and for a ſatisfaction of tithes of the ſecond crop, and 8 5 
had been accepted as ſuch by the former rectors of the pariſh, the tithes of the 
They further inſiſted, that the tithes of lambs were not due or ſecond crop; 
payable in the faid pariſh in kind, for that, by an immemorial 3 
cuſtom therein uſed and approved, the owners of lambs, ,,, 8 8 
from time to time lambed or fallen in the pariſh, or the ten fat lambs; 
limits thereof, had, from time to time, immemorially paid and 2%foreveryfive; 
uſed, and of right ought to pay to the rector of the pariſh, or alma ng 
his farmer or tithe gatherer there for the time being, a modus or and zd. —— 


cuſtomary payment in money of four ſhillings and no more, for every other 
Ci 1 as ; OR CERNIEDEL $4.5 25 for lamb. 
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Woo for every ten lambs impaſtured or fattened; two ſhillings and 
aa no more for every five ſuch lambs; Pons e a piece for all 
W,. ſuch under five; and for all ſuch above five, and under ten, 
fourpence a- piece, and no more, yearly, at thę time when the 
rector's tithe gatherer or farmer thereof collected the tithe wool, 
in lieu of the tithes of ſuch lambs ;z and for all other lambs bred 
within the faid pariſh threepence, and no more, yearly, payable 
as aforeſaid, for and in lieu and in ſatis faction of the tithes of and 
For all ſuch other lambs; that ſuch meduſes had, from time to 
time, during all the time aforeſaid, been accepted and taken in 
lieu and ſatisfaction of ſuch tithes by the rector of the pariſh, 
or his farmer or tithe gatherer, till lately that the ſame had 
deen objected to by the plaintiff, and refuſed to be accepted of, 
Srother med They further inſiſted, that by the immemorial cuſtom of the 
4 44. at L ſaid pariſh, the owners of ſheep from time to time fed and win- 
*. — tered therein, and ſold before they were clipped, had imm emo- 
and fed in the rially paid to the rector, his farmer or tithe gatherer, a modur 
' pariſh, and fold of one penny, and no more, for every ſuch ſheep yearly at Lady 
Dice ſhearirg Day, in lieu of the tithes of and for the depaſturing and agiſt- 
Py ment of all ſuch ſheep; that ſuch modus had been, from time to 
time during all the ſaid time, accepted and taken for and in lieu 
nnd fatskaclon of ſuch tithes by the tector, his farmer or tithe 
gatherer, till lately that the plaintiff objected thereto and refuſed 
to accept the ſame. They denied that they had ſubtracted any 
tithes whatever which were due to the plaintiff, ſave only as 
aforefaid, and the ſaid moduſes which the plaintiff had refuſed to 
accept ; and they averred that they all along had heen and were 
reſpectively ready to account with and pay him the ſame, and 

that they neyer had refuſed ſo to do. 


The equſe hears The plaintiff replied ; the defendants rejoined ; and witneſſes 
«ad adjourned. were examined on both ſides; and upon Hearing counſel on the 
twenty=cighth day of June laſt on both fides; and reading the 
anſwer and ſeyeral depoſitions taken in the cauſe, the further 
hearing of the cauſe was adjourned to this preſent terin, to be 
further heard and argued upon as to the-queſtions of clover and 
The cauſe agaio the modus for lambs.” The cauſe came on to be further heard 
beard, _ this day; and upon full debate of the matter; 


The medzr, as to TRE Coua r declared, that the moduſes alledged in the plead- 

i«nbs, declared ings for lambs fatted or impaſtured are too rank; AND TEA 

+9 be rank. +ORK ORDERED the defendant J/i//on to account with the plain- 
tiff for the tithes in kind of all the lambs and ſheep by him 
fatted and impaſtured in the pariſh in the year 1763, and ſa- 
tisfy the plaintiff the ſame, 

Tue tiber of a= TRE Covar further ordered the defendant Harriſon likewiſe 

fiſhing barred to account for the tithes of agiſtment of all barren and unpro- 

dir decrted. table cattle by him fed and depaſtured within the pariſh during 
the ſaid time, and to ſatisfy the plaintiff the ſame, _ | 


Tas 


***%õ4ꝙ!½¾˙ WT WT rr I 


La 4 
© 


= 


ue, ro wiT, „ Whether it was the cuſtom of the pariſh 


the plaintiffs the ſeveral tithes, or any of them, except the tithes 


DURING THE REIGN OF GEORGE THE THIRD. 253 


ageinff 
« Hemſworth in the pleadings mentioned, for time immemorial ür 
« uſed, for the tenants and occupiers of lands lying within the a direQ- 
« ſame pariſh, at their own expence to cut and make the 1 — 
« firſt crop of clover grown thereon into. hay, and great fecond crop «i 
« cocks, and to render and pay to the rector of the faid pa- clover, 
« riſh for the time being, his tenant or farmer, the tenth part Sce 8. C. Am- 
« or tithe of the ſecond crop of clover grown upon the ſame bier, 563. 
lands, and cut and made into hay in the ſame year.“ | 

Further directions to be referved till after trial had, &c. 


The iſſue came on to be tried before Ma. JusT1ce. GouLp at The phinti a- 
the aſſizes at Tut on the ninth of March 1771, when the Sers not to de- 
plaintiff undertook not to male any demand of the tithe of the pena rig er 
ſecond crop of clover, during the time he ſhould continue rector, crop, 
but this was agreed to be without prejudice to the queſtion whe- 
ther ſuch tithes were due; and a juror was accordingly with- 
drawn, and the ſettlement * betwixt the parties 


referred to Stanhope Harvey, 


Taz Dzan axd CRAT TEA of WESTMINSTER again Mren Tran. 
f GWILLIAM. TY 
Worceſlerſpire, 1 5th December 1769. | | 
HE bill ſtated, that the dean and chapter of Veſminſter 
were the impropriators of the rectory of Mathon, in the — _ 


Tus Coun further ordered a trial at law upon the — | Woop 


county of M orceſter, and as ſuch entitled to all the tithes, both infer, avimpro- = 


great and ſmall, yearly arifing in the faid pariſh and in the priator of Me 
titheable places thereof; that the plaintiff C/iffe was, at Mie 75% —_ 
chaelmas 1750, until the twenty-firſt of April 1765, the leſſee e. who deg 
under the faid dean and chapter of all the faid tithes ; that the and cual tives 
hid Ciiſe, by indenture dated the twenty- fifth of March 1754, of Spour Fans 
aſigned to the plaintiffs Foley and Price all arrears of the faid * . 
tithes that were due to the ſaid Ciiſe at Michae/mas 1763, IN and wy — 
TRUST to be applied in payment of the debts of the ſaid Cliffe in kind. 

25 therein mentioned; that by leaſe, dated the twenty-fourth of 

April 1765, the dean and chapter of Weſtminſter demiſed the 

ſaid tithes to the plaintiffs Foley and Price, to hold for the lives 

of the ſaid Cie and others, upon the truſts in the faid inden- 

ture of the twenty- fifth of March 1764, expreſſed, at and under 

certain rents therein mentioned; that the defendants had, for 

feveral years paſt, ſeverally occupied farms and lands in the 

pariſh of great value; that they had yearly thereon large quan- 

tities of corn, grain, hay, wood, wool, lambs, pigs, calves, colts, 

fruit, hops, turnips, clover feed, or ſome of them; that the 

tithes thereof became due and payable to the plaintiff Cliſe, and 

ought to have been paid to him, or to his truſtees aforeſaid z 

that the defendants bad neglected and refuſed to ſet out and 

fatisfy, and had not, nor had any of them, paid or anſwered to 


of 


% 


7 
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TuxDuanand of certain premiſes occupied by the defendant Elizabeth Danger: 
feld, and the tithes of the ſaid wood, or made any agreement, 


CuarTta OF 
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defendants, and what were occupied by Elizabeth Danger field and 
- compoſitions, and not preſcriptive maduſes z that the defendant 


| Dangerfield, and had po 
anſwer the plaintiffs demands for the tithes ſubſtracted and 


im 
lier 
reſpective teſtators to the plaintiffs, according to. their ſeveral * 
ſhil 
the 
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compoſition, or ſatisfaction for the ſame in licu thereof, although 
they had been frequently requeſted ſo to do; that the tithes, 
both great and ſmall, were payable in kind for the ſeveral lands 
within the faid pariſh, in the reſpective occapations of the 


George ; and that the certain ſums of money which had 
accepted in licu of tirhes in kind were only temporary 


nnah Gwilliam had duly proved the will of the ſaid Elizabeth 
ed herſelf of her aſſets ſufficient to 


withheld by the ſaid E. Dangerfield. The bill therefore prayed, 
that. the defendants 8. Gwilliam, J. Cole, and M. Yobe, might 
reſpectively admit aſſets of their reſpective teſtator and teſtatrix 
come to their hands reſpectively ſufficient to pay the ſeveral and 
reſpective debts of ſuch teſtator and teſtatrix ; that the defendants 
Samuel Gwilliam, 8. Smith, and J. Spencer, reſpectively might, 
upon a full and juſt diſcovery of the premiſes, be decreed to pay ele 
to the plaintiffs reſpectively, according to their ſeveral intereſts an 
therein, for all and every the faid tithes by them refpettively pl 
ſubtracted, or the value thereof; that the defendants S. Gwil- 

liam, J. Cole, and AM. Vebe, as executrix and executors of 2 
Z. Dangerfield and 7. George, might alſo be reſpectively decreed 
and obliged to pay or make ſatisfaction out of the aſſets of their 


Dr 


intereſts therein, for all and every the ſaid tithes by the ſaid 
E. Dangerfield and J. George reſpeCtively ſubtracted as aforeſaid, 
or the juſt value thereof ; that the ſaid H. C/ife and the plain- 


tiff's eſtates, rights, and intereſt in the ſaid tithes in kind might 1 
be eſtabliſhed ; but that in caſe the defendants, or any of rhem, neſſ 
ſhould be able to prove any modus or moduſes payable for and for 
in lieu of any tithes for any lands within the ſaid pariſh, that caul 
then the ſaid defendants might account with the ſaid H. Clife and 
and the plaintiffs, and be decreed to pay what ſhall appear due coui 
to them for ſuch modus or moduſes. — 
ollo 
The defendants ſaid, that they believed the ſaid dean and chap- offic 
ter of Weftminfler were the impropriators of the ſaid rectory; deb; 
that the plaintiff C/ife was, at Michael/mas 1756, and from that T, 
time to the twenty-fifth of pril 1765 bad been, the leſſee of the on 
ſaid tithes ; that he, about the twenty-fifth of March 1764, pen 
affigned to the other plaintiffs, by indenture dated about that 0 N 
time, all arrears of the tithes thereof, in ſuch manner as is ſtated es 
in the bill; and that the dean and chapter did execute ſuch ws : 
leaſe to Foley and Price ; but they denied, that the plaintiffs were Gil 
entitled to tithes in kind for all or any of the lands in their poſ- Der 
ſcion ; for that in lieu thereof there had been an immemoril Wil derb 


cuſtom 


/ 
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cuſtom for the reſpeCtive occupiers of lands, tenements, and T zDravans 


hereditaments in the pariſh, to pay to the impropriators, or their 
lefſees, certain annual ſums, by way of moduſes or compoſitions 
for the ſaid tithes ; and they ſet forth the farms and lands they 

occupied, and the values thereof, and thoſe which had 
been occupied by Elizabeth Dangerfield and John George, whom 
they admitted had died about the time in the bill mentioned; 


and that they had proved their ſaid wills, and were poſſeſſed of 


ſufficient aſſets. They then ſtated, that it was the immemorial 
cuſtom for the impropriators to take, as a modus in lieu of all 
manner of tithes. both great and ſmall yearly ariſing upon 
Spout Furm and Horngreen Farm, in the poſſeſſion of the 


defendant Samuel Gilliam, the yearly ſum of eight pounds, 


three ſhillings, and fourpence ; that they had paid the fame up 
to Michaelmas 1759 ; and that the plaintiff Cliſe had fince that 
time refuſed to accept the ſame, though it had been frequently 
tendered. 1 


The defendant Samuel Smith ſet up a modus of three pounds, 
eleven ſhillings, for his farm and lands called Hall Court Farm ; 
and ſaid, that the ſame had been paid up to 1750, and that the 
plaintiff had ſince refuſed to accept the ſame. 


ö 
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- All the defendants faid, that there had been an ancient and 
: immemorial uſage for the impropriators to take, as a modus in 
al lieu of all manner of tithes both great and ſmall yearly ariſing 
oe in and upon the farm and lands called Croft Farm, in the poſ- 
al ſeſſion of John Spencer, the yearly ſum of three pounds, ſix 
id ſhillings, and fixpence ; that he had frequently offered to pay 
d, the ſame ; and that the plaintiff had refuſed to accept thereof, 
i | 

ht 


The plaintiffs replied ; the defendants rejoined ; and wit- 


m, neſſes were examined on both ſides; and upon hearing ccunſel 
nd for all parties; and reading the ſeveral proofs taken in the 
nat cauſe; the leaſes; the deed of truſt; the defendants anſwers 
iff and on producing a copy of a terrier; and the defendants 


ſue counſel objeQing to the reading thereak, and the objection being 
allowed by the court; and upon reading an order to prove the 
following exhibits viva voce, v1z. a ſurvey from the augmentation 


p- office, part relating to the rectory of Mathen; and upon full 
5; debate of the matter; 

hat Tux Cour ordered the deputy remembrancer to take an 
the account of the arrears of the ycarly ſum of five pounds and four- 
7645 pence which became due from Elizabeth Dangerfield in her life- 
that time as a compoſition for the tithes of the farm and lands by her 
- occupied in the ſaid pariſh ; and that what ſhould be found due 
uc 


on that account ſhould be anſwered by the defendants Samuel 
Gwilliam and his wife out of the aſſets of their ſaid teſtatrix Elia. 
Dangerfield, if ſo much ſhould remain in their hands unadmini- 
tered 3 but that in caſe ſufficient aſſets ſhould not ſo remain in 
their hands, that then they (as they having by ge" 
acamitte 
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ſaid Samuel! Gwilliam ſhould from the foot of the ſaid account 


of the arrears of the yearly ſum of three pounds, fix wm 
. p . * 


* 
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admitted aflets of their ſaid teſtatrix ſufficient to fatisfy thy 
plaintiffs demands) ſhould anſwer ſuch ſum fo found due ou: 
of their own. proper rs to the plaintiffs Foley and Pri, 
to be by them applied and diſpoſed. of upon the truſts and 
for the purpoſes of the ſaid indenture of the twenty-fifth of 
March 1364 mentioned. f | 
Tur Covnr further ordered the deputy to take an account 
of the yearly ſums of three pounds, eleven ſhillings, and five 
ſhillings and ſixpence; which became due refpe&ively from the 
faid George in his hfe-time, as a compoſition for the tithes 
of the farms and lands by him occupied in the ſaid pariſh ; and 
that what ſhould be found due en that account ſhould be an- 
ſwered by John Cole, Fames Vobe, and Mary his wife; out of the 
aſſets of their ſaid teſtator, &c; | 
Tux Courr further ordered the deputy remembrancer to take 
an account of the arrears of the reſpeCtive yearly ſums of 
five pounds and fourpence, and three pounds, three ſhillings; 
which became due and payable from Samuel Gwillian previous 
to the filing of the ſaid bill as a compoſition for the tithes claimed 1 
by the plaintiffs in reſpe& of the ſaid farm and lands in the 1 
pariſh of Mathon by him occupied as aforeſaid z and that the 8 


ſo laſt directed to be taken, account before the deputy re- 


membrancer for the full value of the tithes of all the tithcable te 
matters and things which have happened, renewed, and ariſen, re 
from and out of the ſaid farms and lands ſo by him occupied a * 

aid bill; and that * 


aforeſaid at any time ſince the filing of the ſaid 
what ſhould be found due from the did S. Guilliam on the ſaid 
accounts laſt directed, ſhould be anſwered and paid by him to the 
plaintiffs Foley and Price, to be by them applied, &c. 


Tre Cour further ordered the deputy remembrancer to 
take an account of the arrears of the yearly ſum of three pounds, 
eleven ſhillings, which became due and payable from the 
defendant S. Smith previous to the filing of the ſaid bill, as 
compoſition for the tithes claimed by the plaintiffs in reſpect of 
the ſaid farm and lands in the ſaid pariſh by him occupied; 
and that the ſaid defendant ſhould, from the foot of the faid 
account ſo laſt directed to be taken, account for the full value d for t 
the tithes of all the titheable matters and things which had of th 
happened, renewed, and ariſen from and out of the faid farm the c 
and lands ſo by him occupied as aforeſaid at any time fince the ariſin 
filing of the bill; and that u hat ſhould be found due from the twent 
faid S. Smith on the ſaid account laſt directed ſhould be anſwerel rector 
and paid by him to the plaintiffs Foley and Price, to be by then ariſin 
applied, &c, 

Tun Cour alſo ordered the faid deputy to take an account 
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which became due and payable from the defendant . Spencer TyrDtanany 
previous to the filing of the ſaid bill, as a compoſition for the IS. 
tithes claimed by the plaintiff in reſpect of the farm and lands rn 
in the ſaid pariſh occupied by him as aforeſaid; and that the ſaid againſt 
defendant ſhall, from the foot of the ſaid account ſo laſt directed OLT IA. 
to be taken, atcount before the ſaid deputy remembrancer 
for the full value of the tithes of all the titheable matters and 
things which have happened, renewed;; and ariſen from and 
out of the ſaid farm and lands ſo by him occupied as afor eſaid 
at any time ſince the filing of the bill; and that what ſhall 
be found due from the aforeſaid defendant on the ſaid account 
laſt directed ſhall be anſwered and paid by him to the plaintiffs 
Foley and Price, to be by them applied, &g. 


Tas Count further ordered the ſaid deputy to take an 
account of the full value of the tithes of all the titheable matters 
and things which had happened, renewed, and ariſen from and 
855 out of to farms and lands occupied by the deferidant Cole 
0 ſince the filing of the bill; and that the ſaid defendant Cole 
ed ſhould pay what ſhould be found due from him on takin 
the luch account to the ſaid plaintiffs Foley and Price, to be by them 
the applied, &c. 


Taz Covxr alſo ordered, that the defendants ſhould alſo pay 
bl to the plaintiffs coſts of this ſuit, to be taxed by the ſaid deputy 
37 remembrancer, to whom it is hereby referred to tax the ſame : 


* and that further directions ſhould be reſerved until after the 
"w report; &c, &c; | ; 
(aid Tux Court FULL. 
the 6 len 10. 
SERJEAUNT again ADEARE ; et Contra. — 
my Glouceſterſhire, 16th December 1769. 
; 

ef HE bill Rated, that in February 1565 the plaintiff was duly B Wer Of 
as 3 preſented to the vicarage of Aure, in the county of Glau- ſpire, is enti- 
& of teſter ; that he had ever ſince been, and ſtill was, vicar thereof; tied to the ſmall 
ied; that he had thereby become entitled to receive all tithes and __ of tho 
fai offerings due to the vicar for the time being; or a ſatisfaction 22 — 
ue « for the ſame z that the maſter and four wardens of the fraternity garden ſtuff, for 
; had ot the art or myſtery of Haberdaſhers, in the city of Londau, which there is a 


the owners of the ſaid impropriate rectory; and of the great tithes 94 of id. a. 


e the ailing therein, by a leaſe under their common ſeal, dated the ? ws 
n the twenty-ſeventh of February 1765, had demiſed to him all that the 
werel rectory of Aurr, together with the tithes of corn, hay, and wood 
then ariſing therein; that the pariſh of ure had been immemorially, 


or for a great number of years paſt, divided into the ſeveral tith- 
ings of Aure, Blidſoe, Hagtoe, Ethe, Blakeney, and the Wood Side, 
aud gone under the two divifions of Aure and Blakerey,the former 
comprehending the tithings of Aure, Blidſie, and Haglae, and 

Vor, III. « + 8 the d 
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the latter the tithings of Etloe, Blaleney, and the Wood Sid: ; 
that there was within the ſaid pariſh, in the diviſion of B 
A CHAPEL OF EASE annexed to the church of Aure; that his 
immediate predeceſſor, in the year 1722, became vicar, and 
about the ſame time leſſee of the great tithes of the diviſion of 
Aure ; that he had continued vicar and leſſee till his death on 
the twenty-fifth of December 1764 ; that by ſome ancient 
endowment, preſcription, or uſage, the vicar was well entitled 
to receive the titnes in kind of all milk, calves, wool, lambs, 
pigs, fowls, colts, agiſtments, garden ſtuff, apples, pears, and 
all other ſmall tithes ariſing in the ſaid pariſh, and particularly 
in the tithing of £Zzhe ; that all the ſaid ſeveral tithes, 
together with all the great tithes ariſing in the faid pariſh, 
had been always paid in kind or compounded for until he 
*came vicar and leſſee; that the defendant, during all the time 
that his predeceſſor had been vicar and leſſee, had been, and ſtil} 
was, owner or occupier of divers lands in the faid pariſh, and 
particularly in the tithing of Eiloe; that he had thereon various 
titheable matters, the tithes whereof were due to him as vicar 
and leſſee ; that ſince his induction to the ſaid vicarage, the 
defendant had had various other titheable matters on his ſaid 
lands prior to the twenty-fifth of March 1766, the tithes of 
fome part of which he had paid in kind, or fatisfied the plaintiff 
for, though not to the full value; that he, the plaintiff, had 
therefore cauſed notice to be given to the defendant to ſet out 
all his tithes in kind from and after the twenty fifth of March 
1766 that the defendant had ever ſince that time occupied 
divers lands in the pariſh, whereon he had had various titheable 
matters and things ; that in the year 1766 he ſet out the tithe 
of his corn, grain, and hay, and alſo the tithe of ſome wool 
which he had ſheared in that year; that he, the plaintiff, 
hoped he would have ſet out the tithes of all the other tithe- 
able matters which he had had in that year, and have paid him 
for his Ea/ler offerings ; but that he had refuſed ſo to do, and 
pretended that he was not entitled to the tithes in kind. The 
bill then charged, that the former occupiers of lands therein, 
and particularly the defendant himſelf, had heretofore, for his 
predeceſſor, ſet: out their tithes in kind of milk, calves, lambs, 
agiſtment, pigs, colts, gecſe, eggs, apples, pears, and all other 
tithes great and ſmall, or had paid temporary compoſitions in 


lieu thereof; and that ſince the twenty-fifth day of March 


1766 he had milk, calves, lambs, lambs' wool, apples, 
Pigs, turnips, poultry, eggs, honey, and divers other titheable 
matters (excluſive of corn, grain, hay, and ſheeps* wool, the 
tithes of which he admitted he had received), the tithes ef 
all which were due to him, eſpecially the tithe of the wool of 
lambs ſheared by the defendant, to which he was entitled at the 
very time they were ſheared ; that the defendant had alſo fed 
and depaſtured dry, barren, and unprofitable cattle; that he bad 


allo 


Q 5 r 


Ire 
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alſo depaſtured ſheep, which he had fold or removed out of the Szz3rauxr 
pariſh before ſhearing time; and that he was entitled to «giv 
the tenth part of the value of the agiſtment of ſuch ſheep and * 4. 4 
cattle. The bill alſo charged, that if there was any terrier, it hac 
been unfairly obtained from his predeceſſor; that he had 

cauſed his name to be eraſed therefrom ; and that, as it 

was not conſented to by all lawful parties, it was not, as the 

defendant pretended, binding on the plaintiff. The bill further 

charged, that the detendant had ſeveral perſons in his family 

for whom offerings were yearly due; that he had cut and fold 

great quantities of coppice wood, the tithes of which he had 

refuſed to ſet out, or to make him any ſatisfaction for. The 

bill alſo charged, that the defendant and the ſeveral other 

occupiers of lands in the pariſh, when they did not ſet out their 

tithes in kind, had always made temporary compoſitions with 

the vicar for all their tithes z that the ſaid compoſition had been 

different at different times ; that they had no reſpect to any 

modus Whatever; that the continuances of them depended on 

the mutual will and pleaſure of the contracting parties; and 

that, in the receipts. given for the tame, it was expreſſed, 

that the payments were for temporary compoſitions, or as 


| 

; payments for tithes in kind, and not for any ancient moduſes 
f or cuſtomary payments. The bill further charged, that the tithes 
| of apples and pears were payable in kind; that until lately no, 
t quantity of cyder had been made in the pariſh z that the 
, common practice had heretofore been, for the occupiers to ſhip 
] off their apples to a foreign market, and to pay the vicar the 
e tenth part of the money which aroſe by the ſale thereof, 
e in lieu of the tithes in kind ; that ſuch practice had lately 
1 been diſcontinued, and the apples made into cyder; but 
7 that the different application of the fruit could not alter 
. the vicar's original right to the tithe thereof, which attached 
m thereon the moment the fruit was ripe and gathered. The 
d bill alſo charged, that the tithes of calves, lambs, and pigs 
10 were not titheable until they could ſupport themſelves without 
n, any aſſiſtance from their dams; and tbat where there was a leſs 
is number than ten, a rate or proportional tithe was payable for 
, the odd numbers; but which the defendant had refuſed to pay. 
er The bill therefore prayed, that an account might be taken of 
in all ſuch the titheable matters which the defendant had on the 
ch lands occupied by him in the ſaid pariſh fince the plaintiff's 
es, induction to the vicarage, for the tithes of which he had not 
ble made any ſatisfaction; and pay what ſhould appear to be juſtly 
he due for ſuch tithes, and for after offerings. | 

of 

of The defendant ſaid, that the pariſh of Aure had been imme- 
the morially reputed to conſiſt only of the fix ſeveral tithings of 
fed Aure, Blidſoe, Hagloe, Blakeney, Etloe, and Ethe part of the 
bad Duchy of Lancaſter; that it had alſo, for ſome years paſt, 
iſo : | 8 2 gone 
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SEX JEFAUNT gone under the two denominations of Aure and Blakeney, 


age inſt 
Abgas; 


er & Contra, 


| the tithings of Blaſee and Hagle ; that the 


the former containing the tithing of Aure and ſome parts of 


the tithings of Blid/ſce and Haghe ; the latter of Blakeney, and 
Etloe, and Etloe in the Duchy, and the remaining parts of 

Paid pariſh 
being large, and the church ſtanding on the ſide thereof 
in the diviſion of Aure, there was A CHAPEL OF EASE ſtanding 
on the other fide of the pariſh in the divifion of Blakeney ; 


that the Haberdaſhers Company were owners of the rectory 


impropriate, and of the tithes of corn, grain, and hay therein; 
that the vicars of the pariſh had, ome ancient endowment 
or otherwife, been immemorially entitled to the tithes of milk, 
calves, wool, lambs, pigs, fowls, agiſtment tithes, garden ſtuff, 
apples, peafs, wood, groves, and all other ſmall tithes, as to ſome 
parts of the pariſh, in kind, and as to the reſidue to ſome 
cuſtomary payments in lieu thereof; that for a great number 
of years paſt there had been, and till was, another miniſter, 
beſides the vicar, to perform divine ſervice in THE CHAPEL 3 
that the Company of Haberdaſhers, by leaſe or otherwiſe, had 
permitted, the great tithes of the diviſion of Aure to be'enjoyed 
by the vicar, and thoſe of the diviſion of Blakeney by the other 
miniſter for ſerving THE CHAPEl« ; and that the ſaid miniſter 
had continued the faid great tithes in Blakeney Diviſon until the 
preſentation of the plaintiff; that the plaintiff's predeceſſor 
had poſſeſſed the great tith+s in the diviſion of Aure till his death 
in 1765 3 that the faid company had, ſince the plaintiff became 
vicar, demiſed to him the ſaid rectory, and the tithes of corn, 
hay, and wood, within both diviſions ; but although he was 
thereby entitled to the tithes in kind of all corn, grain, and hay, 
he was not ſo entitled to the tithes of wood, the ſame being men- 
tioned in the terrier to be a vicarial tithe. I he defendant alſo 
admitted, that the plaintiff was entitled, as vicar, to all ſuch tithes 
and offerings as were juſtly due to the vicar of the pariſh, 
or. to ſuch cuſtomary payments as had been paid in lieu thereof; 
but he denied that he had ever heard that he was entitled to the 
tithes in kind of all milk, calves, wool, lambs, pigs, fowls, agiſt- 
ments, garden ſtuff, apples, pears, and other ſmall rithes, or that 
the ſame had been uſually paid in kind or compounded for by 
former vicars ; and he inſiſted, that, by the cuſtom of the pariſh, 
the vicars had received of the occupiers of land therein the 
tithes in kind only of ſuch titheable matters, and the ſums of 
money in licu of the tithes of ſuch other titheable matters 2s 
were aſter- mentioned, and not to any other tithes in kind or 
other ſums of money in lieu thereof: namely, that for calves 
they were to make even at Enfler for as many as had fallen between 
Zafer and Eaſter : for example, that he who had ten calves 
fallen ſhould pay the tenth for the tithe thereof when the ſaid 
calf was five weeks old; that if the calf was five weeks old at 
Holy Reed Day, he ſhould pay him chen; if not, that __ = 
. | ol ou 
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Mond- ſay till after that day, which. is the third day of May.; 


and the vicar muſt take the calf at the month's end; that if the 
owner had but ſeven calves, that then the vicar ſhould take the 
ſeventh calf, and pay to the owner three halfpence ; that if there 


were eight or nine calves, that then the vicar ſhould take one, 


and pay to the owner ſo many halfpence as the number of calves 


wanted of ten: thus, if there be eight calves, one penny; if nine 


calves, one halfpenny; that in caſe there were not ſeven calves, 
that then the owner ſhould pay to the vicar for ſo many calves 
as are fallen in manner following, viz. for every calf {ald, the 


tenth penny; for every calf weaned, one halfpenny; and for 


every calf killed for the owner's uſe, the left ſhoulder thereof 3 


that by the ſaid cuſtom they drive not but betwixt Zafter and 


Eafler ; and that if any calves be not converted at Za/ter, they 
are to give the vicar notice of them when they come to reckon 
with him and ſo pay him after when they are converted as 
aforeſaid, and not to reckon with him for thoſe fallen after 
Eaſter, He alſo ſtated, that the cuſtom was to pay one penny 
for every milch cow, in lieu of her milk. He alſo ſtated, that 
the cuſtom was to pay the tithe of lambs on the third of May; 
that the owner ſhould pay one lamb in ſeven ; and that if he 
has no more, the vicar ſhould pay the halfpence to the owner 
in the ſame manner as for calves ; but that if the owner had un- 
der feven, then he ſhould pay one haltpenny a lamb for as many 
as he had, and not drive them at all: that the manner of 
tithing of lambs was thus: the owner is firſt to chooſe two 
lambs, and the vicar the third ; that afterwards, if the owner 
has more tithe lambs than one, he is to chooſe nine more, and 
then the vicar the tenth ; that ſeven out of the nine choſen 
by the owner are to make up the former choice ten, the other 
two to remain according to cuſtom; and that then the vicar is 
to chooſe the next, being the third, and ſo to go on ; but that if 
the owner have any odd lambs, he muſt pay one haifpennya lamb 
for them, and not drive them to another year, He allo ſtated, 
that the tithe of wool was payable when they ſheared, either 
by the tenth fleece or the tenth pound according as the vicar and 
owners could agree; but that if any ſheep had been bought 
ſo as to have been only wintered in the pariſh, they are to 
pay but half tithes; and that if they buy them and ſhear them 
within one month, no tithe is due; that when they ſell any 
ſheep, whether bought or bred, if they keep them one month 
after they ſhear them, they are to pay to the vicar one penny 
a. piece for every ſheep ſo ſold, and no more; that if they ſell the 


ſaid ſheep at any time before thearing time, they pay the ſame; . 


and that they are to pay to the vicar one penny for every ſheep 


bought into the parith, and ſold again, if they keep them one 


month before they ſell them, whether they ſhear them or not. 
He alſo ſtated, that the cuſtom was to pay one pig in ten ; but 
that if the owner had but ſeven againſt Eger, and there was 
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no probability of having any more fallen before Ex/er, then the 
owner is to pay a tithe pig at ſeven, otherwiſe they are driven 
between Eaſter and Zafter to ten; and that if it ſhall happen 
chat the vicar hath one pig in ſeven againſt Zaffer, he muſt 
then pay the halfpence as for calves and lambs ; and that if 
the owner hath odd pigs above ten or under ſeven, he is to pay 
the halfpence for the odds at Zaffer, and no other time 
in the year ; that the manner of tithing pigs is the ſame as lambs 
aforeſaid, and they are due at three weeks old at the furtheſt. 
He further ſtated, that one penny was payable for a colt at Zafter. 
He alſo ſtated, that tithe of geeſe was payable at Lammas ; 


that the eggs of hens, ducks, and turkies, were payable in Lent ; 


for every hen, two eggs; for every duck, two eggs; for every 
turkey, two eggs; and for a cock and drake, three eggs. 
He alſo ſtated, that for meat pears, and apples for ſale, the tenth 
buſhel was payable at the tree, but that when the owner gather, 
giving notice thereto to the vicar, or when, upon requeſt made by 
the vicar, the owner houſes the tithe pears or apples, and ſells 
them with his own, which he may refuſe to do, that then the tenth 

nny is to be paid to the vicar at Zafter for what he has ſold. 
He alſo ſtated, that threepence a pipe was payable in Aure 
for cyder, and twopence a pipe in all the reſt of the pariſh ; a d 
that if the owner fold the cyder-fruit, he was to pay the tenth 
penny. He alſo ſtated, that one penny was payable for a garden 
that the tenth part of the honey and wax after the bees 
were taken was payable, and not the tenth ſwarm; that the tenth 
parts of flax, of hemp when cut or pulled up, and of hops 
when gathered, were payable. He alfo ſtated, that for wood 
under twenty years growth, fourpence was payable for every one 
thouſand fold ; for old trees or timber trees, nothing; for fuel 
for a man's own houſe, nothing; for groves, the tenth part, or 
tenth one thouſand, He alſo Pita, that for offerings twopence a 
communicant was payable at Eafter, when they reckoned with the 
vicar for all dues not received in kind. He allo ſaid, that there 
was ſet a time for paying all kinds of tithes, which was not 
to be altered without the conſent of the vicar and owner, nei- 
ther in time, manner, or in kind. He allo ſaid, that by the like 


cuſtom ſeveral ſums of money were due to the vicar for marriages, . 


churchings, and burials. He alſo ſaid, that the uſage and cuſtom 
of paying the ſmall tithes in kind of ſuch titheable matters 
as were due in kind, and of paying ſuch cuſtomary ſums in lieu 
of the reſidue, had been exerciſed in the ſaid pariſh time out of 
mind before 1705, and had, time out of mind, been reduced into 
writing, which he had in his cuſtody ; and that he believed there 
were fome writings in the pariſh, and others that were depoſited 
in the biſhop's regiſtry of the dioceſe reſpecting the tithes of the 
{aid pariſh ; and that the terrier was not, to his knowledge or 
belief, obtained by any fraud, He inſiſted, that by the ſaid 
terrier iu 1699, and by the cuſtom of the parith time out of mind, 
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milk, colts, garden ſtuff, or of apples and pears made into cyder 
and perry, but only to ſuch cuſtomary payments in lieu of 
thoſe tithes as were therein mentioned; that thereby the plaintiff 
appeared to be entitled to the tithes in kind only of calves, lambs, 
pigs, wool, eggs, pears and apples ſold (in the ſaid terrier 
called meat pears, and apples), honey, wax, hemp, flax, wood, 
and agiſtment tithes, and that in the manner and ſubject to ſuch 
mutual payments as were particularly mentioned therein; and that 
he believed that the ſmall tithes of all the titheable matters in the 
ſaid pariſh had been, time out of mind, paid to all former vicars 
of the ſaid pariſh according thereto. He alſo ſaid, that although 
the former vicars, to avoid the trouble of collecting the tithes 
in kind, had generally compounded with the occupiers of land 
for ſuch tithes as they were entitled to in kind at certain ſums, 
according to the annual value thereof, and ſuch occupiers 
had agreed to pay certain annual ſums in ſatisfaction of the 
money accuſtomably due in lieu of the tithes of ſuch matters 
whereof tithes in kind were not due, yet that ſuch laſt-mentioned 
annual ſums were eſtimated at the groſs amount of ſuch 
accuſtomable ſums, and not by way of compoſition for the value 
of ſuch tithes as if taken in kind ; and ſuch laſt mentioned ſums 
being for the moſt part, if not always, paid to the vicar together 
with the ſaid compoſition money, ſuch vicars generally gave re- 
ceipts for thoſe compoſition ſum and ſums due by cuſtom together 
in one entire ſum, as for money due for ſmall tithes or privy 
tithes generally, without diſtinguiſhing how much for one, and 
how much for the other ; that although the ſums ſo paid to the 
vicars might vary, yet ſuch variations were owing to the different 
valuations of the tithes which were due in kind, and to what it 
was thought the . cuſtomary ſums would amount to, and 
not otherwiſe, He admitted, that in the year 1-27 he had 
entered, on his father's death, on his eſtate at Erle ; and that, 
in 1730, he entered on his wife's eſtate, called Netherhal!, 
both in the tithing of Etloe and diviſion of Blakeney, and 
had ever ſince occupied the ſame, except certain grounds 
occaſionally let to tenants 3 and that he had on the ſaid 
eſtates, beſides corn, grain, hay, and wood, ſeveral other tithe- 
able matters, as in his anſwer were ſet forth. He ſaid, that he 
believed that before he entered on the ſaid eſtates, to avoid trouble 
in collecting of tithes in kind, the then owners and occupiers of 
the ſaid eſtates and the vicar made an eſtimate of the yearly value 
of the ſums accuſtomably due to the vicar for ſuch titheable 
matters whereof tithe in kind was not due, and of the value of 
the tithes which were due in kind ; and that on ſuch eſtimation 
made of the defendant's own eſtate, the money agreed to be paid 
for the privy tithes and cuſtomary payments was ſettled at four- 
teen ſhillings per annum, and for Netherhall Eſlate ten ſhillings 
yearly ; which ſums were paid until the death of the plaintiff's 

S 4 predeceſſor; 


263 


it appeared, that the vicar was not entitled to tithes in kind of Szzjrauxr 


againſt 
AptANEZ Bz 
et à Contra. 
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Sen JEAUNT 
againſt 
Antares ; 
et 2 Contra, 


He denied, that he or any other occupier of lands had ever 


of mind, and of the payment of cuſtomary ſums in lieu of certain 
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predeceſſor ; in which ſums Eaſter offerings were included; that 
receipts were given for the fame, which the defendant had ; 
and that ſuch Ris are therein mentioned to be received for ſmall 
or privy tithes, without diſtinguiſhing what for compoſitions, 
or what for moaduſes or cuſtomary payments. He ſaid, that he 
believed that when compoſitions were made by former vicar, 
eſtimates were taken of the annual valne of the tithes payable 
in kind, and of the amount of the modufes, and from thence the 
ſums annually to be paid were ſettled and paid accordingly. 


paid tithes in kind to his knowledge for any milk, colts, garden 
ſtuff, or apples or pears made into cyder or perry, or that any 
ſmall tithes had ever been paid in kind, or any compoſition 
for the ſame, other than as aforeſaid. He alſo denied, that he had 
ever pretended that the plaintiff was' not entitled to tithes 
in kind, except as aforeſaid, or that he was only entitled to half 
the agiſtment tithe for wintering ſheep in the ſaid pariſh, except 
that he did infiſt, that if any ſheep brought into the parith 
were only wintered there, the vicar was, by the faid terrier 
or cuſtom, entitled only to half the tithe, He admitted, 
that he infiſted on the ſaid terrier as being evidence of 
the cuſtom of paying certain tithes in the ſaid pariſh for time out 


tithes, and of the times of paying thereof : and he fer forth 
his titheable matters and things, and the valnes, and what he 
had paid to the plaintiff for the — and admitted, that on or 
about the twenty-fifth of March 1767, he received from the 
plaintiff a notice in writing of that date, requiring him there 
after to ſet out his tithes, both great and ſmall, according 
to law; and he ſaid, that he had tendered him the modu/es and 
the ſaid annual payments. ty 


The defendant filed his croſs bill againſt the plaintiff, 


thereby ſtating the ſaid terrier and the cuſtom, and the ſeveral 1 
moduſer or cuſtomary payments in his anſwer, and ſeveral the! 
other matters therein alſo mentioned; and prayed, that the colt 
cuſtom (mentioned in the ſaid terrier) might be declared to be in t 
good and valid, and might be eſtabliſhed by the decree of for 
the court; and that the vicar might be directed to ac:ezt whi 
and take of him a reaſonable ſum for the tithe of the ſaid calves, to p 
lambs, and lambs wool, ſubject to ſuch payments as to 7 
the ſaid calves and lambs as were mentioned in the ſaid terrier the 
and alſo the ſaid ſums of ten ſhillings and threepence for the ny 


cuſtomary ſums fo as aforeſaid due and payable in lieu of tithe 
milk, garden ſtuff, and apples and pears made into cyder and 

„and for Eaſter offerings due at Faſter 1767; and 
laat he might be diſcharged therefrom, © ' 


The 


% ²˙¹ WA "TT 


— — 


* 
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The vicar anſwered the crofr bill, and thereby inſiſted on the Sexyravar 


fame matters as he had before inſiſted on in his original bill; 
and particularly on the invalidity of the ſeveral moduſes 
or cuſtomary payments mentioned therein, and of the cuſtom of 
tithing as mentioned in the ſaid terrier; and that he was entitled 


«to tithes in kind of all titheable matters and things whatever 


yedrly ariſing within the ſaid pariſh of Aure, and to Zafter offer- 
ings. He denied, that he had done any act to defeat or deſtroy 
the ſaid pretended modiaſes or cuſtomary payments, other than 
by filing his bill to obtain payment of the tithes in kind, 


The plaintiffs in both cauſes replied ; the defendants rejoined z 
and witneſſes were examined on both ſides in the original cauſe z 
and both cauſes, purſuant to an order, came on to be heard 
together, and the depoſitions taken in one cauſe were read in the 
other, ſaving juſt exceptions; and upon hearing counſel on both 
fides for two days; and reading the ſeveral proots taken on behalf 
of the defendant in the original cauſe and the plaintiff in the croſs 
cauſe, via a receipt, da ed the eleventh of July 1758, ſigned 


" Jackman Morſe (the plaintiff's predeceſſor) ; and the counſel for 


the defendant offcring to read an entry, called the Terrier of Aure, 
in a book entitled AUE VicarAGe,” and alſo the depoſition 
of W. Morſe touching a paper found in the houſe of the ſaid Jacł- 
man Morſe after his death, and the ſame being ſeverally objected 
to bythe counſel for the faid original plaintiff, and ſuch objections 
being allowed by the court; and on reading ſeveral depoſitions; 
and alſo ſeveral entries in the book before mentioned, entitled 
« AUnE VicaRAGE,” relating to divers payments of money 
for or in lieu of tithes; ad upon full debate of the ſeveral 
matters in queſtion ; and it not appearing to the court that the 
defendant in the original cauſe had any flax, rurnips, wood, colts, 
Pigs, geeſe, turkies, honey, or turnips, during the time in the bill 
mentioned; 


Tae Cova ordered the original bill, as to the demand 
therein of tithes for the ſaid matters, to be diſmiſſed, with 
coſts in reſpect thereof ; but as the defendant examined witneſſes 
in the original cauſe, and endeavoured to eſtabliſh the madigſer, 
for thoſe matters, except only as o the flax, honey, and turnips, 
which mogduſes the court diſallowed, the defendant was ordered 
to pay the coſts occaſioned by ſuch examination. 


Tus Cour further ordered the defendant to account with 
the plaintiff for the value of the tithes of all other the titheable 
matters and things demanded by the original bill, and for Eaſter 
eferings for himſelf and his family above ſixteen years of age, 
and to pay the plaintiff his coſts in reſpect thereof. 


Tux CovukT alſo ordered the defendant to account for the 
medus of one penny yearly for every ancient garden occupied by 
him within the ſaid parith of Aure during the time in the bill 
mentioned, without colts. | | 

RY | THE 
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Spagnaper Taz Covar further ordered the crofs bill, as to every matter 
2 , Or thing therein contained, except as to the modus of one penny th 


« +Cantre, for every ancient garden to be diſmiſſed with coſts, 
And the vicar having declined to try the validity of the fad a0 


modus at law ; tu! 
Ir was FURTHER ORDERED, &c. that the ſaid modus of one de 
penny yearly, for every ancient garden within the pariſh of * 
m3 


Aure, for and in lieu of the tithes of all gardea ſtuff yearly 
wing therein, be eſtabliſhed by the court with coſts reſpett- for 
ively. g 


Aen. Tran C . 
26. Gz0, 3. | STREET again Woops. 
Surry, 18th December 1769. | tha 


The rector of T bill ſtated, that about the year 1763, the plaintiff 2 
22 r 5 Groſſmith, clerk, was preſented to the rectory of the pariſh 
2 Temple of Merrow, in the county of Surry; and that before he had 
| Court Farm in received any tithes or other recompence for the ſame, he, by 
agreement in writing, dated the fourth of January 1764, demiſed K 
all the great and ſmall tithes yearly ariſing therein to the plaintiff 8 
Street, for three years, &c.; that the defendant, at the time of ye 
making the ſaid agreement, was and ſtill continued occupier of a 0 
certain farm called Temple Court Farm, belonging to Lord Onſlow; * 
that he had, during the ſaid time, ſowed or planted thereon his 
wheat, barley, rye, oats, peaſe, and beans, and had reaped the 


ſame 3 that he alſo had thereon hops, hay, vetches, clover, rye- 8 
graſs, cabbages, turnips, apples, pears, plumbs, cherries, milk, hoſ 
eggs, cheeſe, wool, becs, and other titheable matters, the tithes 175 


whereof were due to the plaintiff, as leſſee, but which the Far 
defendant had refuſed to pay or to make any ſatisfaction for. ar 
The bill therefore prayed, that the defendant might diſcover vs 
whether he was not occupier of Temple Court Farm, or of ſome 


and what part thereof; the number of acres it contained; the — 
yearly value thereof; the titheable matters and things he had righ 
had thereon ; the values of the ſame reſpectively; that he, the pay! 
plaintiff, in caſe the defendant inſiſted on any modus de non deci- a 
mando, or any modus in lieu of tithes, might inſpect all deeds, grar 
papers, and writings in his cuſtody or power, relating to the * 
laid premiſes ; that, if there were any which manifeſted that — 4 
tithes had been paid in kind for all or any of the ſaid lands, the had 
the ſame might be ſet forth in hec verb4 and produced; and that hk 


the defendant might account with him in the premiſes and pay 
him what ſhould appear to be due thereon. | 


The defendart The defendant admitted, that Gre/mith was rector of Mer 
ſays, that Temple oo; and that he had demiſed the tithes to Street; and faid, 


Court Farm con · 
ſits of certain incoſed grounds in his poſſefſicn, and certain urircle d grounds in the poſſeſſion of Led 
Onflexo ; that the ſaid incloſed ground; conſtituted Clandon Park ; ang that part of the unincloſed grounds 
were common. fic/d: ; and that tithes are due for ſuch unincloſed lands ; al 

a 
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T that he occupied Temple Court Farm and certain incloſed grounds Srurnr 
7 lying in the ſaid pariſh as in his anſwer mentioned; that the 22 
(ad inchhſed lands, together with other lands mentioned in his ou 
d anſwer, which were in the occupation of Lord Onflow, conſti- 
tuted the ancient farm called Temple Court Farm; that the in- 
cloſed grounds were called 'Clandon Park ; that the other lands 
» were common fields unincloſed; that he had ſeveral titheable 
t matters on the ſaid lands; that Street had often applied to him 
y for the tithes thereof or for a ſatisfaction for the ſame ; and 
„ that he was accountable for the tithes of the uninchſed lands ; 
but he inſiſted, that the plaintiffs were not entitled to tithes in 
kind arifing from that part of Temple Court Farm which conſiſted - 
of incleſed lands, or to any ſatisfaction for the ſame; for that the 
faid incloſed /ands had been immemorially parcel of Clandon Park ; 
that the ſaid park, before the diſſolution of monaſteries, belong - that the incleſed 
| ed to the priory or hoſpital of Saint Fobn of Feruſalem in Eng- ground: were for. 
if land ; that it conſiſted of the ſeveral cloſes of incigſed land men- mm mw = 
ſh tioned in the anſwer, and alſo of ſeveral other cloſes alſo ſet — —— of Se. 
ad forth z that the faid park and farm, after the diflolution of Yobn of Jeruſa» 
by monaſteries, were granted by the crown to Sir Henry Weſton, len, 
ed Knight, to whom allo the manor of Merrow was then granted; | 
iff that the ſame had ſince come by divers meſne conveyances to 
of Lord Onflow that he, the defendant, was tenant, under Lord 
fa Onſlow, of ſuch part thereof as was ſtated in his anſwer ; that 
11. the reſidue thereof was in poſſeſſion of his lordſhip, as part of 
ay his park at C/andon ; and he infiſted, that the priory of Saint 
he Jahn of Jeruſalem in England was diflolved by the 32. Hen, 8.3 
that the ſaid farm, together with the other poſſeſſions of the 
hoſpital were veſted in THE Crown by the ſaid act; that when 4 diſcharged 
diffolved the prior and brethren thereof held Temple Court from the pay. 
Farm diſcharged from the payment of tithes, by reaſon of their ment of tithes 
order, as friars of Saint John F Jeruſalem; that by the ſaid act, W reaſon of the 
THE Crown, after the diſſolution of that hoſpital, and the pa- OR 
tentees of the crown, and their heirs and afligns after the deere 
ſaid farm was granted by the crown to them, held, and had a — of the 
right to hold, the ſaid farm and lands diſcharged from the owners, under 
payment of tithes, whilſt they were in the occupation and ma- 2 grant from the 
nurance of the owners thereof who claimed under the ſaid n 
grant; that when the ſaid farm had been demiſed for years, or that when they 


at will, or otherwiſe to a tenant, and was not in the occupation 
or manurance of the prior and brethren of the ſaid hoſpital, who 
had been owners thereof for time immemorial before the diſſo- 
lution thereof, or of the crown, or grantee of the crown, or of 
the owner thereof claiming under ſuch grant, the occupiers of 
Temple Court Farm had yearly paid (fave during the time after 
mentioned) to the rector of Merrow, for the time being, or his 
agents, a certain annual payment of four marks of lawful 
money as a modus, in lieu and in recompence of all manner of 

tithes 


were let to te- 


nants the owner. 


paid a modus of 
four marks in 
lieu of the tithes. 
thereof; 
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STazzT tithes ariſing on the ſaid Temple Court Farm, of which he, the 

yea defendant, occupied ſuch part, and the ſaid Lord Onſhr the 

reſidue, as aforeſaid. He alſo inſiſted, that the whole of the 

ſaid inciſ d grounds, conſtituting Temple Court Farm, or the inch 

grounds in the pariſh of Merrow called Clandon Park, formerly 

lay adjoining together with an hedge z and he ſet forth the 

boundaries thereof. He further faid, that, for many years paſt, 

the ſaid modus of four marks had not been, he believed, ac- 

tually paid to the rector of Merrow, during ſuch time as Temp! 

Court Farm, or part thereof had been occupied by a tenant, and 

not been in the hands of the owner ; but he inſiſted, that ſuch 

modus had, Curing the time that the ſaid farm had been in the 

hands of a tenant, and not in the hands of the owner, been 

that although ſatisfied as after mentioned, wiz. that by a return of a certain 

The. __ _ commiſſion of King Henry the Eighth, iſſued in the twenty-ſixth 

2Qually paid, i Jear of his reign, to enquire concerning the true yearly value of 

| had been ſatis- Ul eccleſiaſtical benefices and ſpiritual promotions in the 

fied byremitting county of Surry, it appeared, that the rectory of Merrow, in 

the Pe 4 the deanery of Stele, near (Cuiiuford, being the ſame rectory, 

al — 4d. a. Paid a penſion of fifty-three ſhillings,” and fourpence, to the 

year, due from Prioreſs of the nuns of Saint Margaret of Iuingboe, which priory 

the rector of was ſoon after, by act made the twenty- ſe venth year of the ſaid 

Merrew de the King, given to his majeſty and his heirs ; that afterwards the 

nuns of St Mar ſaid penſion of fifty-three ſhillings and fourpence, paid by the 
ar et, wluchpen- F . 

hon was, on the Tectory of Merrow to the priory of Saint Margaret, was duly 

diffolution of the paid and accounted for to the crown, in the miniſter's accounts, 

yunnery, grant- ending at Afichaelmas, the twenty-eighth year of Henry the 

— — Ws Eighth, being the next year after the diſſolution of the fait 

fam, , Priory; that Henry the Eighth, by his letters patent dated the 

| nineteenth of April, in the ſaid twenty-cighth year cf his 

reign, granted to Sir Jobn Dance, Knight, the ſaid annual pen- 

ſion of fifty-three ſhillings and fourpence iſſuing and payable 

as aforeſaid; that Richard of ws who was a deſcendant of 

Sir Henry Weſtin, to whom Temple Court Farm was granted, 

was owner thereof ; that he allo became owner of the ſaid pen- 

ſion ; that the ſaid four marks, payable as a modus for the ſaid 

farm from him to the rector of Merrow (the lands then being 

in the hands of tenants, and not of the ſaid Richard IM eſlun), 

being a ſum equal to the ſaid fifty-three ſhillings and fourpence 

payable by the ſaid ręctor to him, he did not pay the faid 

modus, becauſe the rector did not pay the faid penſion. He 

Further ſaid, that the right and ownerthip of the ſaid farm, and 

of the ſaid penſion, had ever ſince been in the ſame perſon; 

and that the {ame now belonged to Lord Onflow z that the faid 

rm, or part thereof, had ever ſince been in the hands of 

tenants, and not in the hands of the owner; that by reaſon of 

ſuch unity of poſſeſſion, or right in the ſaid farm and penſion, 

the ſaid modus and penſion had not ſince been paid; that the 


plaintiff Groſſmith had not paid the ſaid penſion, or * mu 
| t 
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0 thereof to Lord Onflow, and becauſe ſuch modus was only payable 
* far the whole of the ſaid farm, he inſiſted, that no tithes in 
* kind were due for that part of the ſaid farm which he held, 
d and becauſe the ſaid penſion had not been paid, therefore he 
ly refuſed ro pay the ſaid modus, ſo long as Lord Onſlow was not 
W a party to the ſuit, as he held a part of the ſaid lands, for 
} which the ſaid modus was payable. He inſiſted, that he ought 
a not to ſet out the quantities aud values of any of the titheable 
pl matters and things which he had on the faid inclo/ed lands, 
nd He alſo ſaid, that he believed that Clandon Park and Temple 
* Court Farm were one and the ſame inclo/ed grounds with the 
he grounds of Temple Court Farm, which belonged to the friars of 
on Saint Fohn of Feruſalem in England; and that the ſaid plaintiffs 
zin had not paid to his lordſhip the ſaid annual rent of four marks, 
th but had retained the ſame in lieu and recompence of all manner 
of of tithes ariſing from the ſaid inc/o/ed grounds called Temple Court 
the Farm, in ſatisfaction of the ſaid modus. He denied, that he 
* ever had in his cuſtody any deeds, &c. which manifeſted that 
ry, tithes in kind had been paid for the whole, or for parts of thoſe 
the lands which he inſiſted were not ſubject to the payment thereof. 


ory He admitted, that he had ſeveral titheable matters and things 
2. which he ſet out in his anſwer, and the values thereof, as well 
the on the incloſed as on the unincloſed grounds, but denied, that 
the ſuch tithes were due to the plaintiffs for the reaſons aforeſaid 


uly and faid, that he had locked up the gates of his fields; and 
nts, that he had a right fo to do, 


the 

Git The plaintif replied; the defendant rejoined ; and witneſſes 
the were examined on the defendant's part; and upon reading 
his ſeveral depoſitions taken in the cauſe ; an order to prove 
+l and read exhibits, viz. a plan or deſcription of the farm called 
able Temple Court Farm, taken and delineated in 1630; a copy of 
t of a grant inrolled in the office of the lord treaſurer's remembran- 
ted, cer of this court of the ſaid manor of Merrow, from Queen 
en- Elizabeth to Sir Henry Weſion, Knight, dated the fourth of 
(aid January, in the ſecond year of her reign; a copy of a record 
eing remaining in the augmentation office at Vęſiminſter, being a 
n particular of the lands and poſſeſſions granted to the ſaid Sir Henry 
once Weſton ; a deed or indenture, dated the twenty-third of January 
ſaid 1649, ſigned Robert Bury, and made between Richard Weſton, 
He and Rebert Bury, clerk, parſon of the church of Merrow; a 
and copy of a record from the office of the remembrancer of the 
ſon : firit fruits, in this exckequer, concerning the true yearly values 
(aid of all ecclefiaſtical benefices within the county of Surry, taken 
« ef by virtue of a commiſſion iſſued the twenty-lixth year of Henry 
n of the Eighth, whereby it appeared, that the rectory of Merrow 
ſion, was chargeable with a penſion of fifty-three ſhillings and four- 


pence payable yearly to the prioreſs of the nunnery of Saint 
Margaret of Iuing hoe; a copy of a record from the faid aug- 
. mentation 


The cauſe 


heard, 


' 
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STxtx+ mentation office of the miniſter's accounts of the manorz, 
. lands, and tenements heretofore under the government and 
„ f{urvry of the late court of augmentation of the revenues of the 
crown for one year, ending at the feaſt of Saint Michael tl 
Archangel, in the ſecond year of Queen Elizabeth, wheteby it ap. 

peared, that the manor of Merrow was heretofore parcel of 

\ e lands and poſſeſſions of the late priory or hoſpital of gan 
Fi of Jeruſalem in England; an indenture o ſettlement, 

dated the twenty-third of January 1646, ſigned by Sir Richard 

Onſlow and others, and made previous to the marriage of 

Arthur Onſtotu, Ton and heir apparent of the ſaid Richard, with du 

Roſe Stoughton ; another indenture of ſettlement, dated the | 

third of November 1649, on the marriage of the ſaid Richar 

Onſlow, with my Fat; copies of the records of two fine, tit 


"VS -4 1 3-33-33} 


viz, the one levied in Hilary Term, in the twenty-ſecond year alt 

of Charles the Second, upon the marriage of Arthur Onſlow, the 

and the other levied in Michaelmas Term, in the ſeventh year of lai 

Queen Anne, upon the marriage of Arthur Onſlow Eg. therein of 

named. | a N * 

The bill diſmiſ- TRR Count ordered the bill to be diſmiſſed, and the plaintifk tio 
kd, to pay the defendant his coſts. B 2 
5 ; Ne 

Mien. Tammy Noxkl ara Bunety. tit! 
10. Gxo 3. | the 
Nottinghamſhire, 21 December 1769. the 

to 


Theleſſee of the THE bill ſtated, that Matthew, late Archbiſhop of York, being Wl uſe 


iator of in right of his archbiſhopric, ſeiſed in fee ſimple of the anc 
2 Rag rectory of Kinalton, in the county of Nettingham, did for bim- dui 
aba, *- ſelf and his ſucceſſors, by indenture, dated tlie thirty-firſt af the 
claims the great July 1753, demiſe, grant, and to farm let to the plaintif "a 
tithes of the pa - all the ſaid rectory and parſonage of Kinalton, together with alu 
riſh. all and ſingular the lands, tenements, meadows, paſtures, feel or | 
ings, commons, common of. paſture, tithes, oblations, obven- wh 

tions, fruits, profits, commodities, advantages, emoluments in 

and appurtenances whatſoever thercto belonging, &c, (except moe 

the vicarage of Kinalton, and the gift and patronage of the in t 

ſame, and all manner of profits, fruits, rights, and commods and 

ties to the ſame belonging), to hold the ſame to the ſaid plaintil, WW or | 

his heirs and afligns for three lives, under the yearly rent d ſtro 

twelve pounds; that the plaintiff, on the execution of tht on!. 

ſaid indenture, entered upon the ſaid rectory and parſonag: pra 

and thereby became entitled to all the tithes of wheat, barley, grai 

oats, rye, and other corn and grain ariſing on the lands in te lanc 

pariſh ; that for ſix years paſt the defendant Burgin had bei the 

divers lands, tenements, and hereditaments therein, and hal enjc 


yearly growing thereon wheat, barley, oats, rye, and other com 
and grain, the tithes of which he had refuſed to pay, under tis 
pretend 
1 
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ry retence that there were moduſes, or that the vicar was entitled 
nd thereto, The bill then charged, that the vicars were not en- 
he titled to the tithes of corn and grain arifing in the pariſh, or in 
the any part thereof, or to any modus in lieu thereof, but to the 
Ip. vicarial tithes only, either in kind or a modus in lieu thereof; and 
of that he, the plaintiff, had paid ſuch vicarial tithes ariſing from the 
ant demeſne lands in his own occupation, in the like manner as other 


nt, farmers and occupiers of lands had paid their ſaid tithes. The 
ard bill then ſtated, that by ancient entry in the regiſtry of the 
of Archbiſhop of York, dated in 1264, of the preſentation or in- 


ith duction of Sir Hugh de on anc by the then Archbiſbop of York, 


the to the vicarage of Kinalton, then called Xinetualdeſlone, it 
ard a d, that the vicarage was then endowed with the final 
ther of the pariſh, and with oblations, obventions of the 
ſeat altar, wool, lambs, mortuaries, tithes of mills, a moiety of 
the tithes of hay ariſing from the juriſdiction of the chap- 
r of lain of the pariſh, the bleſſed Peter's pence, and, excluſively 
rein of theſe things, with an annual payment of twenty fhillings 
from the archbiſhop or farmers of the pariſh, by equal por- 
id tions on the feaſts of Pentecoſt and Saint Martin. The bill 
then ſtated, that all the lands held by Burgin had, till within a 
few years, been uſed for paſture lands, and had never been 
ploughed, broken up, or ſowed with corn or grain, ſo that no 


tithe of corn or grain could ariſe therefrom, or become due to- 


the rector or impropriator of the rectory or his leſſee; that 

there were ſeveral other lands within the pariſh belonging 

to the Earl of Strafford and John Hacker, which were formerly 
eingy uſed as paſture, and had lately been ſowed with corn and grain, 
| the and that although certain modiſes or cuſtomary payments were 
bim- due and payable in reſpect of ſuch lands for the vicarial tithes 
lt of thereof to the vicars of Kinalton and Coſſſon Baſſet, yet that tithes 
intif in kind, or ſome compoſitions or payments in lieu thereof, had 
with always been paid to the Archbiſhop, as impropriator of Kinalton, 
feel or his leſſee, for all the corn and grain growing on the lands 
wen. when the ſame had been ploughed ; that notwithſtanding tithes 
ents in kind of ſuch corn and grain had been ſo paid, yet the ſaid 
xceft moduſes had been paid to the vicars, in reſpect of the ſaid lands 


| the in thoſe years, as were paid before the ſaid lands were broken up 
nod and ploughed, or as were paid in thoſe years in which no corn 
intif, or grain was grown on the ſaid lands; and that this furniſhed 
nt d ſtrong evidence that ſuch modiſſes, ſo payable to the vicars, were 


f the only payable in reſpect of the vicarial tithes, The bill therefore 


nag: prayed, that Burgin might account for the tithes of all the corn, 

ariel, grain, and other titheable matters, which had ariſen from the 

* lands he held in the pariſh during the time aforeſaid, and pay 
el 


the value thereof ; and that the plaintiff might be quieted in the 


di enjoyment of ſuch tithes for the future. 


con 
x the 
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1 


Nort. 
againſt 
Buse. 


2 


* 
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Not. The defendant Burgin, by his anſwer, admitted the plaintif”s | 
| 2 title; and ſaid, that he had been ever ſince Lady Day 1763, and a 
URGIN, a 3 

3 then was in poſſeſſion of a farm, conſiſting of a meſſuage, | 
Burgin "4 — DG homeſtead, and ſeveral pieces of inclofed ground, at the yearly 
he rents a farm rent one of hundred pounds, and had grown and reaped thereon 
at 100l. a y:ar corn and grain; and he ſet forth the particular quantities and 


that was for- values thereof in each year. He admitted, that no rithes had F 
— worth been ſet out or ſatisfied by him to the plaintiff, in reſpect of the } 
* ; Maid corn and grain; and ſaid that the vicar of Kinalton; and þ 
= _ __ paid a the vicar of the adjoining parith of Colftoh Baſſett, had imme. f 
REP. 4 morially been, and ſtill were entitled to the tithes of the lands * 


24. to the vicar Occupied by him, or to ſome modus in lieu thereof, in the pro: 
of Kinal:on, and portions following, that is to ſay, that if a mcd#us of four pound; 
8 be paid in lieu of the ſaid tithes, the vicar of Kinilten is en- c 
Joining pariſh of titled to three pounds, twelve ſhillings, and twopence, part b 
Colften Baſſur, in thereof, and the vicar of Coſſſon Baſſett to ſeven ſhillings and ct 
lieu of all the tenpence, the reſidue thereof; that the ſaid vicars were, he 


_ dithzs of the believed, ſo entitled by virtue of ſome ancient endowment ; 7 
— —_ that they had accordingly and immemorially received the tithes fa 
the tithe Le, of the ſaid lands, or a modus in lieu thereof, in the proportions * 

- that no tithes or àforeſaid ; that neither the tithes in kind of the ſaid lands, nor pic 
medus except the any modus in lieu thereof, had ever, in the memory of man, rid 
_ 4 * Yeats been paid to the Archbiſhop of York, or to any other impropriater all 
paid — 1 * of the rectory, or to their tenant or farmer; that the ſaid land fre 
lands had, ever ſince he had occupied them, paid the yearly ſum of four er 

| pounds, in. ſuch proportions as aforeſaid, to the ſaid vicars, thi 

_ « in leu down to Michaelmas then laſt; that the ſaid ſum had been im- Tn 
** 2 memorially paid by all the owners and occupiers of the faid f 
cept eggs z lands, to the ſaid vicars, in lieu of all tithes whatfoever, both | 
; great and ſmall, except the tithe of eggs, arifing on the ſaid wh 
land, But he admitted, that the plaintiff, and other occupiers bee 

of lands in the pariſh, had ufvally paid to the ſaid two vicars, twe 

in the proportions nearly as before mentioncd, certain yearly ſtar 

ſums in lieu of the ſmall tithes only ariſing from their reſpec- hay 

tive. lands, and not in lieu of any great tithes arifing there- tho 

from ; and ſaid, that the ſeveral ſums ſo paid in lieu of {mail any 

tithes only were not ſo conſiderable in proportion to the value Part 

of the lands in reſpect of which they were paid as the faid any 

yearly ſum of four pounds was in proportion to the yearly value he 

that the ſaid of the lands occupied by him. He alſo ſaid, that the yearly with 

"ws eee value of the lands occupied by him in Ainaiton had, of late years, Part 
— been greatly increaſed ; for that above one hundred and fifty FA 
the ſaid rok ty years ſince, the ſaid lands were only worth forty pounds a year; 22 
deing an exact and that the ſaid yearly ſum of four pounds, being- about one — 
ten part of tenth part of the yearly value, was ſtrong evidence that the ſaid wh 
es ya yearly ſum. had been paid in lieu of great as well as ſmall tithes t 
is in len of great He admitted, that there might be ſuch an entry in the regiſtij * 
tithes as well as Of the Archbiſbop of York, as ſtated in the bill, with reſpect 4 


mal tices. the preſentation of Sir Hugh de Creſely to the vicarage, N 
3 
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ke infiſted that ſuch entry was not of itſelf ſufficient to prove, Noz 


| that the faid lands were ſubject to the payment of great tithes to _— 

; the rector, eſpecially as no great tithes in kind or any ſatisfaction —— 

N in lieu thereof had ever been paid to the rector, for or in re- 

4 ſpect of the ſaid lands. 

0 The defendant Hardy ſaid, that he was, on the twenty - ſixth The vicar of 7. 
d day of September 1735, collated to the vicarage of K:nalten ; that eren — * 1 
e he had been ever ſince, and then was vicar thereof; and that Rn 3 
d he was, as ſuch, entitled to all tithes, oblations, obventions, of- vicarage. 

. ferings, moduſes, and other payments due to the vicar ef the ſaid 

ls vicarage. 

4 The defendant right ſaid, that he was in Augu/? 1764 in- The vicar of 
oy ducted to the vicarage of Colon Baſſet; that he had ever fince Colon Baſe 
1 been, and then was vicar thereof; and that, as ſuch, he was _ n 
id entitled to all tithes due to the vicar there. > TIES 
he The defendants Hardy and Wrig/t admitted, that Burgin had, and both the 
5 ſince 1763, been in poſſeſſion of a farm in the pariſh z and they faid vicars ſay, 
es ſaid, that the yearly ſum of four pounds then was, and immemo- that, — — 
ns rally had been juſtly due and payable by the owners and occu- —_— = on 2 
or piers of the lands ſo occupied by them, to the vicars of the ſaid pa- proportion, in 
an, riſhes, in ſuch proportions as before ſtated, as a modus in lieu of leu of all tithes 
tor all tithes (except the tithes of eggs) ariſing to them, as vicars, et oi ©88% 
nd from the ſaid lands; and that the ſame had been paid to them 

ur ever ſince they had been vicars thereof. They alſo admitted, 

Irs, that the plaintiff had obtained a leaſe from the Archbiſhop of 

E Perl, of the rectory and the great tithes of Kinalton, 

al - 
wh The defendant Burgin further inſiſted that part, if not the The- defendant 
T whole of the ſaid lands occupied by him, bad at different times Burgin furiher 
zen been ploughed or broken up and ſown with corn and grain for _ mt An 
ars twenty years paſt, during all which time there had been con- — eee 
ah ſtant opportunities for the rector of Kinalton, or his leſſee, to claimed the great 
Nec have aſſerted his right to the tithes of corn and grain, if he had the of the ſaid 
0 thought himſelf entitled thereto; but that no tithe in kind of d.; 

nal any corn or grain whatſoever growing on the ſaid lands, or any 

alue part thereof, had been ever delivered, paid, or demanded by 

(aid any rector of the ſaid rectory until about twelve years ſince, 

* when the ſaid demand was abſolutely refuſed to be complied 

arly with. He ſaid, that he believed there were ſeveral lands in the 

Irs pariſh belonging to the Farl of Stafford, and alſo to the daugh- 

77 ters of John Hacker as ſtated in the bill, which were ſome- 

hey times uſed as paſture ; and that in lieu of the tithes thereof 

ns certain yearly ſums had been immemorially paid to the vicars 


of the ſaid pariſhes in ſuch proportion as before mentioned; 
but that although the ſaid lands had, for a great number of 
years, been ploughed and ſown with corn and grain, no tithes 
in kind of ſuch corn or grain, or any modus in lieu thereof, 
had ever been paid to the rector, ſave as in the anſwer was men- 

Ver, III. T tioned, 


270. 


Nozr 


* 
Buacin, > 
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tioned. He alſo ſaid, that the moduſes paid by the occupiers of 


the ſaid lands to the vicars aforeſaid, in lieu of the tithes there. 
of, had been paid by the ſaid owners or occupiers to the ſaid 
vicars during the years in which the plaintiff had tithe in 
kind of corn and grain in like manner as when no corn or 


grain was growing there; but he inſiſted, that it was not from 


thence to be preſumed, that ſuch moduſes were for vicarial tithes 
only, and not in lieu of the tithes of corn or grain, eſpecially as 
no tithe in kind of any corn or grain had ever been delivered in 
ſatisfaCtion thereof, to the rector of the ſaid rectory, ſave as in 
the anſwer mentioned, about twelve years ago ; and. that the 
delivery of ſuch tithes in kind of corn and grain by them ought 
not to be any evidence againſt him. He ſaid, that he believed 
that it appeared by the endowment of the vicarage of Colſon 


vi- et, that the vicarage thereof was endowed with the tithe of four 


ox-gangs of land in the village of New/and, as well of corn as 
of hay; and that at the time of the ſaid endowment the village 
of Newland was a conſiderable place lying between the lord. 
ſhips of Kinalton and C:/flon Baſſet ; that there was formerly a 
chapel there; that the vicar of Co//ffen Baſſet was parſon thereof; 
that ſuch village was after the ſaid endowment called Newbold; 
that it came in time to decay; and that the extent thereof was 
not well known. The defendant alſo ſaid, that he believed there 
were ſeveral lands containing about forty-three acres lying in the 
ſaid pariſhes, or one of them, the tithes whereof, or certain 
yearly ſums, by way of a modus or compoſition for the ſame, 
were, from time to time, paid to the vicar of Colſien Baſſet, 
and were in lieu of the tithes of the four ox gangs of land 
with the tithes of corn and grain whereof the vicar of Colon Baſſet 
was endowed ; and inſiſted, that certain parcels of land in his 
occupation were, as he believed, part of the ſaid four ox gangs; 
and that ſeven ſhillings and tenpence yearly had been from 
time to time paid by the occupiers of the ſaid lands to the vicar 
of Colflon Baſſet, He alſo ſaid, that as it appeared from the 
ſaid endowment, that the vicar thereof was endowed with the 
great tithes, it ought to be preſumed, that the yearly ſum of 
three pounds, twelve ſhillings, and twopence, paid by him to 
the vicar of Kina.ton, had been and was paid in lieu of all tithes 
whatſoever ariſing from the reſt of the lands lately occupied by 
him, and not in lieu of ſmall tithes only. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on 
both ſides, and on reading a leaſe, dated the thirty-firſt of Ju 


1753, from the drebbiſtop of York, to the plainriff of the rec- 
| f 


tory and parſonage of Kinalton; a copy from the conſiſtory 


court of the Arch bp of York of the endowment of the 
vicarage of Kinalion z an exhibit, intitled Ordinatio Vicarie Ci 
en Baſſett, dated the fourth calend of November 1318 ; ſever 

| | . depotitions| 


-o&- 3: Eo EE I EE I TIS 


ETSY 
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depoſitions; an order dated the twenty-ninth of June laſt, Nor 
to examine the defendants Hardy and Wright on behalf of 1 
the defendant Burgin; the ſaid examination; and on full debate 
of the matter 3 | 


Taz Cover ordered the bill to be diſmiſſed as againſt R, 1 d 


Hardy and J. Wright, with coſts. ed with colts 3 


Taz Cover further ordered the bill, ſo far as the ſame ſought — a — — 

relief againſt the defendant A. Burgin, to be retained for a ee Geog oa 

, with liberty to the plaintiff, in the mean time, to try his the plaintiff leit 
right at law to the tithes demanded by him by the bill upon the at libeny 10 
ſtatute 2. & 3. Edw. 6. c. 13 the defendant undertaking to bring his aQtion, 
admit on ſuch trial the leaſe, dated the thirty-firſt day of July 
1753, from the gh. 2 of York, to the plaintiff of the rec. 
tory of Kinalton; and both parties conſenting, that the ex- 
hibits now produced and read, viz, a copy from the conſiſtory 
court of the Archbiſhop of York of the endowment of the 
vicarage of Kinalton, and an inſtrument intitled Ordinatio Vicariæ 
Calflon Baſſet, dat. 4 Calend, November 1318, be likewiſe read as 
evidence at the ſaid trial; the conſideration of coſts as between 
them, and further directions to be reſerved till after the trial be 


8 
te had, 


The plaintiff, in purſuance of the ſaid decree, brought his The plaintiff 


n action for tithes againſt the defendant; the defendant pleaded Þringithe action, 
© and prepared for trial; but the plaintiff did not proceed to — = 
* trial before the time limited by the decree for retaining the ver. 

ſe bill expired, | 

his Tax CourT therefore, on the application of the defendant, The bill dis- 
$3 no counſel appearing for the plaintiff, ordered on the thirty. "id. 
om firſt of January 1771 the bill to be diſmiſſed with coſts, 

4 Paxk Ex, Chief Baron, 

5  $SmwrTHE, Baron. 

of PERROTT, Baron. 
1 to 
T Prcx ERSG1ILL againſt. SARG1SON. Hitany TAU 
10. Gro. 3. 


Yorkfbire, 24th February 1770. 


efſes HE bill ſtated, that the maſters, fellows, and ſcholars of mpropria- 
on T the college of the holy and undivided trinity, within the 2 Maſſam, 
Fu town and univerſity of Cambridge, founded by Henry the Eighth, in the county of 
rec being impropriators or owners of the prebend or parſonage of ag —.— 
of e Maſam, in che county of York, were entitled to all tithes, both wol and lnb 
the great and ſmall, and to all oblations, obventions, and other ariſing on Sigſ- 
Cl. utheable matters and eccleſiaſtical dues ariſing therein, particu- 97th Gronge, in 
vera &rly to the tithes of wool and lambs ; that they, by indenture 1. Pariſh of 
ons . . 
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 Prexmns61LL dated the twenty-firſt of June 1758, demiſed to H. Hetugill, 


againſt 
Sao. 


See other cauſcs, 
Hilary Term, 9. 
Geo. 2. Trinity 
Term, 11 Geo, 
a. Trinity Term, 
12. Geo. 2. 


clerk, all that their prebend or parſonage of Maſſum, with al} 
the houſes, lands, tenements, meadows, paſtures, leaſowes, tithes, 
oblations, fruits, profits, and commodities whatſoever, with 


| 
( 
the ſame (except as in the ſaid indenture mentioned) to him, t 
I 
0 


all and fingular the appurtenances thereto belonging, to hold 
his executors, and aſſigns for twenty-one years; that the ſaid 
H. Hewgill with T. Midgeley, by indenture dated the ſecond 
of Augu/? 1764, did demiſe, &c. the fame, with ſeveral ham- il 
lets, &c. in the rectory of Kirby Malzard, in the pariſh of a 
Maſſam, to the plaintiffs, as in the anſwer was fully ſtated ; that p 
. the plaintiff, by virtue thereof, became entitled to the rectory v. 
of Kirby Malazard, with its appurtenances, and all other premiſes U 
and titheable matters thereby demiſed, except as aforeſaid; m 
that the defendant had for many years paſt, and ſince the fiſth n 
of April 176.1, occupied lands and tenements in Sig/worth, in th 
the ſaid rectory ; that for ſeveral years before the fifth of April th 
1764, and regularly as the ſame aroſe and became due he had lar 
paid to the owners or impropriators of the ſaid rectory, or their | 
leſſees or tithe-gatherers, all the tithes of wool and lambs, or _ 
a compoſition for the ſame in lieu thereof ; but that although ir 
he had compounded with them for the tithes of wool and lambs 5 
for the year 1764, and had paid to them ten ſhillings and ſix- — 
pence in lieu thereof, yet he had ever ſince wholly refuſed at 7 
the uſual times of taking ſuch tithes, either to ſet them out, or Ia 
to make ſatisfaction for the ſame. The bill further charged, 4 
that for the two years following, the defendant had kept, fed, 10 
and depaſtured on the ſaid lands, rams, ewes, and other ſheep, Thi 
which had yearly yeaned divers lambs ; that he had alſo ſheared bis 
from ſuch ſheep quantities of wool ; that he had ſold ſeveral ts 
ſheep and lambs; and that the tithes of wool and lambs were 2 


* Jonging, in as full and ample manner, to all intents and purpoſes, 


due and payable at Midſummer Day. The bill therefore prayed, 1555 
that the defendant might account for his ſeveral tithes of wool foo 


and lambs, _ . * 

The defendant ſaid, that all the lands and tenements occu- ya: 
pied by him in Sigſworth were part of Sig/tworth Grange, in the”, 
Fountain's Earth, in Hetherdale, and in the pariſh of Kirby Mal. in 1 
zard; that the premiſes had been immemorially, and then ing te 
were, known by the name of Stg/worth Grange; that they were and o 


part of the poſſeſſions of the late abbey of Fountains, long before, 
and at the time of the diflolution thereof; that the ſaid abbey 
was one of the greater abbies diſſolved by the 31. Hen. 8.; 
that the ſaid abbey, and all the manors, rectories, lands, tenc- 
ments, hereditaments, and poſſeſſions thereof, or thereto be- 
longing, were; by the ſame ſtatute, veſted in Henry the Eighth, 
with ali the-exemptions, privileges, and advantages thereto be- 


as the abbot and convent of the ſaid abbey had held and enjopel 


the fame ; that all the lands, tenements, and — 
occupie 
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occupied by him had been immemorially, and at the time of the Piertstent 
diſſolution were, free and diſcharged, and held and enjoyed by #2-/ 

the ſaid abbot, and convent of Fountains freed and diſcharged en. 
of and from the payment of all manner of tithes whatſo-ver ; 

that, by virtue of the ſaid ſtatute, all the ſaid lands and pre- 

miſes became and were exempt from, and free, and diſcharged 

of and from the payment of all tithes whatſoever. He — 

inſiſted, that the plaintiffs were not entitled to any tithes 

ariſing from the ſaid lands, tenements, and premiſes, or any 


| part thereof, He further ſaid, that the lands were of the yearly 
7 value of fixty-one pounds; that his predeceſſors had paid 5 
; the compoſition for the ſake of peace; and that he had in like 
; manner compounded for the ſaid tithes, He fet forth the 
b number of ſheep and lambs he had fed in the ſaid two years, 
n the quantity of wool, and the values thereof, but ſtill inſiſted, 
Js that the lands were exempt from payment of tithe wool and 
d lambs, N > 

* The plaintiff replied; the defendant rejoined; and witneſſes 
* were examined on both ſides; and upon hearing counſel, and 
ph reading a leaſe, dated the twenty-firſt of Zune 1758, from the 
| 


maſter, fellows, &c. to H. Hewgill, clerk; a declaration of 
oY truſt, dated the ſeventh of March 1763, from H. Hewgill to 
J. Midgley ; a leaſe of the tithes in queſtion from them to the 


1 plaintiffs for fourteen years, dated the ſeventh of Auguſt 1764 3 
ed, a grant or charter of confirmation made and granted to the 
ed, abbot and convent of Fountains Abbey, by King Edward the 
ep Third, and dated the twentieth of June in the twenty-third of 
red his reign 3 a record from the augmentation' office, purportin 
eral to be an account of Sigftworth Grange, made by Sir Richard 
* Greſham, Knight, from Michaelmas in the thirty ſecond, to 
yed, Michaelmas in the thirty-third year of Henry the Eighth ; alſo 
vol from the ſaid office a ſurvey and valuation of the poffeſſions of 
Feauntain's Abbey made by Leonard Beckwith and H. Fuller, by 
virtue of letters miſſive from the right honourable Sir Thomas 
e Cromwell, knight, Lord Cromwell and lord privy ſeal, dated 
„ in the ninth of September (without any year); ſeveral depoſitions 
Mal. in the cauſe; ſeveral entries from an ancient book belong- 
then ing to the former vicars of the ſaid pariſh of Kirby Malzard ; 
2 and on full debate; | 
fo 
\bbey Taz Court ordered the deputy remembrancer to take an ac- 
n. 8.; ount of what was due to the plaintifts from the defendant for the 
rene Ithes of wool and lambs which had ariſen on Sig forth Grange, 
o be- er the years 1765 and 1766, with coſts; and alſo of what was 
As ve for the ſaid tithes of wool and lambs for the ſeveral years 
to be- "ſequent to 1760; and the defendant to pay what ſhould be 
-poſes, eported due. | 
njoyel | PARKER, Chief Baron. 
ſes, fe ADAMS, Baron. 
cupic PERKOTT, Baren. 


3 IBBETSON, 
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Hitany Tarn 
10. Gro, 3. 


The rector of 
B «jhey, in Hert- 
for dſhires claims 
tc tithes of the 


pariſh in kind. 


parts; and that by ſo doing, when he raked together the ſaid 


ceived by him in the quality of the tithe graſs, by having been 
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1BBETSON, D. D. againf Burr. 


Hertfordſhire, 26th February 1770. 


THE rector of Buſbey, in the county of Hertford, claimed 
T the tithes of 20 in kind; and ſtated, that the de- 
fendant had, for ſeveral years, occupied a farm, an orchard, 
and a garden, in the ſaid pariſh; that in the year 1766, be. 
ginning at Michaelmas, he had apples and other fruit in his or. 
chard, which he had gathered and carried away without ſetting 
out the tithes thereof, or making any ſatisfaction for the ſame; 
that he had on his farm in the ſaid years clover and meadow 
graſs; that he had tithed ſome part thereof in ſwarths, and 
had made the other part into hay; that he neglected to ſet out 
the tithe of the hay made, when the weather was fine, and 
only ſet it out in graſs cocks, when the weather was rainy; 
that he refuſed to permit the plaintiff*s ſervants to make the 
ſaid tithe graſs into hay. ; that he often turned the ſaid tithe 
graſs cocks, and threw them together with the other nine 


tl. * 


+. As. 4 


nine parts, when made into hay, the plaintiff's tithe graſs was 
very much damaged, it not being covered with the defendant's 
Hay, but lying ſeveral days together.in graſs cocks, for want of 
his allowing the plaintiff's ſervant ſufficient room to ſpread 
and turn them; that, on the ſervants applying to him for 
more room, he refuſed to grant it, unleſs the ſaid plaintiff 
would carry the faid cocks to a further part of the field; and that 
thereby great part of the ſaid tithe graſs was Joſt. The bill 
alſo charged, that the defendant often leſſened the number of 
the graſs cocks; that his, the plaintiff's, agents had frequently 
counted the fame in ſeveral fields, as they were tithed, and 
made a return of the deficiency ; and that it appeared, that 
the plaintiff had ſuſtained a great loſs, beſides the damage re- 
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deprived of the opportunity of making it into hay while 
the weather was favourable, The bill alſo charged the de- 
fendant with having practiſed the ſame kind of fraud and injury 
in reſpect of his lattermath. The bill further charged, that 
he had in the ſaid year a number of lambs and pigs ; a quantity 
of beans which he had mowed and ſcattered on the lands; 
barren and unprofitable cattle which he had depaſtured; 
horſes which he had agiſted for hire; divers roots, herbs, and 
fruit 3- trees under twenty years growth, which he had lopped 
and topped; underwood which he had cut; a large flock d 
ſheep, which had lambs; of all which he had refuſed to ſet out 
the tithes: in kind, or to make any ſatisfaction for; except i 
the amount of four pounds, ſeven ſhillings, and twopence, 
which the defendant had rendered, but which was great? 
under the value of the ſaid tithes, The bill therefore prayed 
that the defendant might be decreed to pay the value —__ 
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The defendant admitted, that the plaintiff was rector of the 
pariſh, and, as ſuch, was entitled to tithes in kind; and faid, 
that he occupied a large farm in the pariſh; that in the year 
1765, he had paid the plaintiff thirty-eight pounds for a com- 
polition for all his tithes for that year; but that in the year 
1966, he had refuſed to pay him the ſame, as it much exceeded 
the yearly value of all his tithes; and inſiſted, that he ſhould 
take his tithes in kind. And he ſet forth the ſeveral ſpecies, 
quantities, and values of the grain, &c. ſo ſown on his farm, 
and further ſaid, that after he had mowed the clover and mea- 


dow graſs upon the lands, he gave the plaintiff due notice to 


come and tithe the ſame; that the plaintiff then propoſed to 
have the clover and meadow graſs tithed in ſwarths, which he 
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a gainſt 
BuaT, 
The deſendant 
deſcribes the 
manner inwhich 
he ſet out his 
tithes; and ſaid, 
that the rector 
had refuſed to 


take the ſame 


away; and ten - 
ders him 5l. 55, 


the defendant agreed to, although it was inconvenient to him 


to make them into hay; but that he ſevered the nine parts 
from the ſaid tithe ; and he denied, that he had ever refuſed the 
plaintiff room ſufficient to make his tithe hay, as alledged in 
the bill; and averred that the whole tithe was carried away 
by him, He further ſaid, that afterwards, when he had 
mowed the remainder of his lands, the plaintiff declarcd that he 
would not take his tithes in the ſwarth, unleſs the defendant 
ſuffered him to take a number of ſwarths altogether in ſome 
part of the cloſes ; that he refuſed to permit him ſo to do; that 
thereupon the plaintiff then inſiſted upon the ſaid hay being made 
into cocks, and the tenth to be marked and ſet out as his tithe, 
which the defendant then complied with, and told him, that 
his tithing man had tithed them unequally, but that to preſerve 
peace he would ſubmit to ſuch injuſtice. He admitted, that the 
tithe graſs had been injured by the rain, but ſaid, that it was 
occafioned by the miſconduct of the plaintiff's own ſervants ; 
and that high winds had blended the heaps together, ſo that it 
became neceffary to have the ſame re-tithed, which the plaintiff 
refuſed to permit; that as he might have ſuſtained ſome loſs 
and deficiency, he tendered him one pound, four ſhillings, in 
ſatisfaction for the ſame, which he had refuſed to accept. He fur- 
ther ſaid, that in 1966, he cut ſeven acres of lattermath, which 
rotted and ſpoiled on the ground, and that he made dung thereof, 
He ſet forth his titheable matters, and enumerated the tithes 
which the plaintiff had taken away; and ſtated the ſeveral 
tenders he had made for the reſt, to the amount of about four 
pounds, ſeven ſhillings, and twopence, for the tithe of the ſaid 
graſs cocks, and of lambs, pigs, eggs, Eafter offerings, and tithe 
agiſtment, and which he offered to pay. He alſo Kad, that on 


the twenty-firſt day of January laſt, before the plaintiff had filed 


his bill, he tendered the ſum of five guineas to him, in full ſatiſ- 


faction of all his titheable matters, which he had refuſed to accept; 


and that he was then and always had been ready to pay the 
ſame ; and he inſiſted on the advantage of ſuch tender, as if he 
had pleaded the ſame, He r that he had ä — 

14 : er 
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9 IszzT%ow other of his tithes, except as aforeſaid, or that he had refuſed 
do account or give reaſonable ſatisfaCtion to the plaintiff for the 


Bon r. 
ame. 


The plaintiffs replied; the defendant rejoined ;- and witneſſes 

were examined on both ſides; and upon hearing counſel, and 

| 2 ſeveral depoſitions taken in the cauſe; and on full de- 
bate of the matter; F k 


The deputy or- Tax Cour ordered the deputy remembrancer to take an ac. 
derad to tale the count of what was due from the defendant to the plaintiff for all 
3 the titheable matters and things demanded by the bill; and to en- 
uire into and ſtate in his report, whether the ſum of ſive guineas, 
which the defendant had tendered to the plaintiff by his anſwer, 
was the full amount of the value of the ſaid tithes, at that time, 

due from him to the plaintiff, &c. 


The deputy re- The deputy made his report, dated the twenty-third of April 
ports that only laſt, to which the plaintiff took exceptions ; and on the twen- 
. ty-eighth of June 1771, upon opening the ſaid decree, report, 
|; | and exceptions, by the plaintiff's counſel ; and reading the 
ſame, and reading the depoſition of H. Claxton to the third 
inſtant, and hearing counſel for the defendant z and reading 
the bill and the depoſition of 7. Rolf to the third, ſixth, and 
ſeventh interrogatories, and M. Fowler to the third, and 
H. George to the third and fifth interrogatories ; and the faid 
Claxtor's depoſition taken on behalf of plaintiff, and upon full 
debate of the matter ; 


Theplaintiff de- T'xg Count ordered the exceptions to be over- ruled, the re- 
creed to pay the port to be ratified and confirmed, the defendant to pay the five 
, defendant bis pounds, and five Thillings ſo tendered, the full value of the ſaid 
coſts, deducting , a $88,325 
the 51. 58, tithes being only five pounds, one ſhilling, and twopence, and 
the plaintiff to pay the defendant his coſts of this ſuit. 


- 


Karan Tam IEN EINS againf PMR. 
* Devonſbire, 22d May 1770. 


The vicar of TH bill ſtated, that the plaintiff was collated and inducted 
Uxppottery, in De- to the vicarage of Uppottery, in the county of Devon, in 
_—_— „en. January 17 62, and entitled by endowment, preſcription, or 
o the tithes . , 

of hay, and to Viſage to the tithe of hay; to all manner of tithes ariſing 
all other tithes, therein, except the tithes of corn; to all offerings, oblations, 
except of corn obyentions, and dues, belonging to the ſaid vicarage; and to 
— EY _ ſuch other duties and profits as had been uſually taken and enjoy- 
Frm, Bless besen ed by any former vicar thereof; that during three years laſt paſt, 
Farm, and on the defendants had been owners and occupiers of ſeveral farms 
the other ancient and lands, as mentioned in the bill, and had yearly mowed grabs 
a> I therefrom, and made the fame into hay; that they had allo 
* fed and depaſtured thereon divers oxen, bullocks, hcrſes, cows, 

heifers, runts, and other dry and unprofitable cattle ; that M 
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had alſo kept ſeveral ſheep and cows which had calves, lambs, 
milk, and woo! z that they had alſo apples, pears, plumbs, gooſe- 
berries, currants, and other fruits; herbs, roots, and garden» 
ſtuff; that they had kept ſeveral ſows, geeſe, turkeys, ducks, and 


bens; that they had ſeveral hives and ſwarms of bees; that 


they had alſo ſeveral pieces of ground ſown with flax ſeed; and 
that they had divers other titheable matters, the tithes of which 
amounted to ſeveral conſiderable ſums of money, and of right 


belonged to the plaintiff; that ſoon after his collation to 


the 


ſaid vicarage. he accepted from the defendants certain payments 
by compoſition, in ſatisfaction of their tithes ; that the ſaid 
compoſitions had been agreed to and accepted by his predeceſ- 
ſor z that he continued to receive the ſame to the twen- 
ty-fifth day of December 1762; that he had, before that 


time, - diſcovered that ſuch compoſitions were far ſhort 


of 


the true yearly value of the tithes ſo belonging to him; 


that he gave to each of them ſx months notice for deter- 


mining ſuch compoſitions; that the ſaid notice expired 
on the twenty-fixth day of December 1762; that the ſaid 
defendants were by ſuch notice required to ſet out and pay 
thoſe tithes in kind, which had become due from them re- 
ſpectiyely from the ſaid twenty-ſifth day of December 1762 3 
but that they had not, ſince their ſeveral compoſitions had been 
ſo determined, ever ſet out any tithes of their hay, or of any 
other of the titheable matters aforeſaid, or come to any account 
with or made him any ſatisfaction for the ſame, or for any of 
the dues, F abr an, and duties belonging to him as vicar. The 
u 


bill then 
endowed many years ago, ber time of memory, with 


tithes of hay and the ſmall tithes 2 within the ſaid pariſhg 
| tithes, or ſome pay- 


that the tithes of hay, and all ſmal 


rther charged, that the ſaid vicarage was originally 


the 


ments or compoſitions in lieu thereof, had immemorially been 
paid to the vicar of the pariſh for the time being, and had 


never been, within the time of memory, rendered or paid to 


the 


dean and chapter of Exeter, to whom the impropriate rectory 


of the ſaid pariſh belonged ; that the dean and chapter of 
Exeter had never ſet up any claim againſt the vicars thereof 


for the tithe of hay; that they had never demanded of 


the 


occupiers to ſet out the ſame in kind; but had for a great 
number of years uſually demiſed the tithes belonging to them, 
as rectors, by the deſcription of their tithes of corn and 


grain; that notwithſtanding the ſaid payments, made at 


the 


time the plaintiff became vicar of the pariſh, were in ſatisfaction 


for the ſaid vicarial tithes, yet that ſuch payments had 


not 


been for time immemorial, and did not derive their com- 


' mencement from compoſitions real, but from temporary agree- 
ments; that in the year 1320, a paſtial endowment of the * 


vicarage was made; and that it rhereby appeared, that the vicar 


of the pariſh was endowed, amongſt other things, with 
{mail tithes, The bill further ſtated, that by the return 


the - 


of 
the 
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the value of the vicarage in the reign of Herry the Eighth, it 
appeared that the tithe of wool, lambs, and calves, were due; 
and that no mention was therein made of any modus whatſoever, 
The bill alſo ſtated, the ſeveral agreements made in the year 
1721 3 that, the ſeveral compolitions mentioned in them 
had from that time been paid agreeable thereto z and that the 
receipts given for the ſame were given as for compoſitions and 
not as for moduſes. The bill therefore prayed, that the de- 
fendants might be ſeverally compelled to account for all ſuch 
"tithes of hay, ſmall tithes in kind, and other dues, duties, and 
profits, and pay the plaintiff for the ſame. 


| The defendant Pyme, and others, by their joint anſwer ad. 
mitted, that the plaintiff was vicar of the pariſh, and entitled to 


ſuch modyſes, ancient compoſitions, cuſtomary rates, yearly pay. 


ments, and ſums of money as had been . uſually paid by the 
ſeveral occupiers of eſtates therein, in lieu of the tithes of hay, 
and all other vicarial tithes, offerings, and eccleſiaſtical dues 
yearly ariſing therein; but they denied, that, to their know- 
ledge or belief, the plaintiff was entitled to any tithes in kind, 
or to Eaſter offerings. 175 


The defendant Pyme admitted, that ſhe then was, and ever 
fince the plaintiff's collation, had been owner and occupier of 
Toller Farm or Cook's Farm; that the ſaid ancient farm had, 
for time immemorial, conſiſted of ſeveral acres of land; that in 
the ſaid years ſhe had mowed ſeveral acres of graſs, and made 
the fame into hay; and ſhe ſet forth the quantities and values; 
and ſaid, that, for time immemorial, there had been paid yearly 
for the faid farm the ſum of one pound, ten ſhillings, and no 

- more, to the vicar, by quarterly or half yearly payments, or as 
ſoon after as demanded, as a modus or a compoſition in lieu 
of tithe hay, and all other titheable matters and things, of 
what nature or kind ſoever (the tithes of corn and grain only 


- excepted), and Eaſter offerings yearly arifing on the faid 


farm, 


Thedefendant S. Clode admitted, that he occupied AMoorbaye's, 
_ otherwiſe Bennet . Hay#s Farm, arid ſet up a modus of one 
pound, two ſhillings, payable for the ſame as aforeſaid, 


The other defendants ſet forth the farms, lands, and tene- 
ments they ſeverally occupied, and the quantities and values of 
their titheable matters and things, particularly of hay, and the 
ſeveral moduſes that had been for time immemorial paid for the 


ſame. 


All the defendants denied, that uy variation had, to their 

knowledge, ever been made in the reſpective meduſes mentioned 
in their anſwers; or that any other ſum had been paid by any 
former or ſubſequent occupier of the ſaid meſſuages or tene- 
ments 
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ments and lands to any former vicar, in lieu of the ſaid 
tithes z or that any tithe in kind of hay, or other titheable 
matter, except of. corn and grain, had ever, within the me- 
mory of man, been ſet forth in kind on any of the lands be- 
longing to any of the meſſuages or tenements; or that any ſum 
of money had ever been paid to the vicar of the ſaid pariſh 
for Eafter offerings due from perſons inhabiting the ſame. 
They alſo denied, that the ſeveral moduſes had their commence- 
ments, or became due from particular agreements only with 
them 3 or that the quantum of them was ſettled by the aſſeſſ- 
ments for the relief of the poor or poor's rate, at ſixpence in 
the pound, or any other ſum, of the yearly value at which 


their farms were reſpectively charged in ſuch rate or aſſeſſment; 


or that ſuch moduſes were determinable at the option of the 
plaintiff or defendants ; or that they had been paid by them, 
or the former occupiers of the ſaid farms, or received by the 
plaintiff, or his. predeceffors, as compoſitions due by particular 
agreement only ; or that they were expreſſed as ſuch in the 
receipts, given them reſpectively by the plaintiff or his prede- 
ceſſors. They admitted, that they had always refuſed to ſet 
out any ſort of tithes in kind, or to increaſe their cuſtomary 
moduſes. They denied, that they had received any notice in 
writing from the plaintiff to determine their ſaid compoſitions, 
or to render tithes in kind; and ſaid, that he had received the 
ſame down to 1762; and that they were ready to pay the ſame. 
They alſo ſaid, that all the lands within the pariſh belonged to, 
and were part of the ancient meſſuages and farms therein; 
that all the commons and waſte grounds within the pariſh, 
with the cottages thereon, belonged to and were appurtenant 
to the ſaid ancient meſſuages or tenements, farms, and lands; 
and that the herbage and the right of depaſturing cattle and 
ſheep thereon ſolely belonged to the ſaid ancient meſſuages and 
farms. They alſo ſaid, that they believed that the ſeveral mo- 
duſes were due and payable to the vicar from the occupiers of 
the ſeveral ancient ry — and lands therein, and amounted, 
together, with the church yard and glebe belonging thereto, to 
the yearly value of ſixty pounds, They further ſtated, that 
the dean and chapter of Exeter were the impropriate rectors 
of the rectory or impropriate parſonage of Uppettery; and as 
ſuch were entitled to the tithes of all corn and grain yearly 
ariſing therein; that the ſaid dean and chapter, in obedience to 
certain letters of Charles the Second dated the firſt of June, 
in the twelfth year of his reign, augmented the faid vicarage 
with the yearly ſum of twenty pounds, payable out of the rents 
of the rectory; and that by act of parliament paſſed in the 
twenty-ninth year of his reign, every augmentation, of what 
nature ſoever agreed to be made payable ſince the faid firſt of 
June, ſuduld thereafter be granted or made payable to any 
vicar or curate, by any archbiſhop, &c. &c. out of any rectory 

impropriate 
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impropriate of tithes to them belonging, ſhould for ever thereafter 
continue, and the ſaid vicars and curates be thereby adjudged to 
be in actual poſſeſſion thereof; and they inſiſted, that the ſaid 
annual ſtipend had been and then was paid by the ſaid impro- 
priators, or their tenants to the vicars of the ſaid pariſh, out 
of the rents and profits of the ſaid rectory; and that in caſe, 
at the time of the ſaid augmentation, tithes of hay and all 
ſmall tithes had been payable in kind to the vicar of the pariſh, 
that the ſame, together with the Zafer offerings, would have 
amounted yearly to the ſum of two hundred pounds. They 
therefore ſubmitied that the granting ſuch augmentation by the 
ſaid dean and chapter, &c. and the acceptance thereof by the 
then and future vicars of the pariſh, was a virtual acknowledg. 
ment that the ſaid e had exiſted from time beyond me- 
mory, and conſequently that ſuch augmentation would not 
have been made if it had been in the power of the vicars to 
have evacuated or altered the ſame modyſes, or to demand Eaſler 
offerings, and tithes in kind of hay and all ſmall tithes. 


The dean and chapter of Exeter iuſiſted, that they had for 
many years been owners of the impropriate rectory of the 
pariſh of Uppottery, and had always enjoyed the benefit of the 
tithes of corn and grain within the ſaid pariſh, and had de- 
miſed to their tenants ſuch tithes by the deſcription © of all 
« that their tithing garb and ſanctuary ground of the ſaid 
« pariſh, with the appurtenances, to the ſaid dean and chapter 
„ appertaining,” but no other kind of tithes; and that they 
had not reſerved upon ſuch demiſes any ſpecies of tithes to 
themſelves. They admitted, that the plaintiff was vicar of the 
pariſh'; and denied that they claimed the tithes of hay or [mall 
tithes ariſing therein, or any part thereof; but that whether 
the defendants, the pariſhioners, ought to account with the 
Plaintiff for the ſaid tithes in kind, or- otherwiſe, they did not 


know z and they denied combination, &c. | Fold 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both ſides (except for the dean and chapter) ; 
and on hearipg of counſel for ſeveral days, and reading an en- 
dowment of the vicarage of Uppottery, dated on the Thurſday 
next before the feaſt of Saint Matthew 1320;, an order to 
58 exhibits; a record from the ſirſt fruits office of the va- 
vation of the eccleſiaſtical livings, taken by ſpecial commiſſion 
iſſued for that purpoſe, in the twenty-ſixth year of Henry the 
Kighth, ſo far as the ſame was relatiye to the ſaid vicarage ; the 
inſtitution of Rabert $lawman, clerk, to the ſaid vicarage, dated 
the nineteenth of ay 1621 ; the inſtitution alſo of James Bo- 
ton, clerk, to the ſaid vicarage, dated the ſeventh of June 
1667 z and the counſel for the plaintiff offering to read a libel 
inſtituted by the ſaid R. Shwman, in the ſpiritual court of the 
dioceſe of Exeter, on the fifteenth of November 1622, 57 
oh 
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bn Brown, an occupier of lands within the ſaid pariſh, Izuxine 
for ſubtraction of tithes. and the ſentence pronounced on the ſaid N 
libel; and the counſel for the defendants objecting thereto, 
the anſwer to the ſaid libel not being produced; and the Court 
allowing the ſaid objection ; and on reading a libel inſtituted 
by the ſaid R. Slowman againſt Frowde for ſubtraction of tithes ; 
the anſwer ro the ſaid libel ; and the ſentence thereon, dated the 
ſeventh of March 16223 another libel inſtituted by him on the 
twenty-ninth of Fuly 1627 againſt the ſaid Frotude for ſubtraction 
of tithes; the anſwer to the ſaid libel; the ſentence 
thereon ; ſeveral entries in 1721, ſigned by ſeveral people in a 
book marked letter C, belonging to Foſeph Chilcott formerly 
vicar of Uppattery ; ſeveral proofs taken in the cauſe ; 
ſeveral receipts referred to by the anſwers ; other proofs in the 
cauſe; a leaſe from the dean and chapter of the cathedral 
church of Saint Peter, in Exerer, dated the twenty ſeventh of 
Offber, in the twelfth year of Charles the Second, to Euſſace 
Budgell, of the tithing garb and ſanctuary ground of Uppettery'; 
two other leaſes, dated the twenty-ſixth of Fune, Cc. in the 
thirty-third year of the ſaid king to the ſaid Budeel!'s widow 
of the ſaid tithe garb, &c,; and on full debate of the matter; 


Tux CovrT ordered the deputy remembrancer to take an 
account of what was due to the plaintiff from the defendant 
Pyme and others reſpectively for the value of the tithe of hay, and 
the ſeveral other titheable matters and things demanded by the 
bill which had yearly ariſen, renewed, and increaſed ſince the 
twenty-fifch of December 1762 on the farms and lands in their 
reſpective occupations in the faid pariſh of Uppettery ; and 
alſo for — 4 Hering for themſelves and families during the 
time aforcfaid ; that the defendants do pay to the plaintiff his 
coſts of this ſuit to be taxed ; that the bill be diſmiſſed as 
againſt the dean and chapter, &c. with colts to be taxrd ; 
and that ſurther directions be reſerved till after the report. 

PARKER, Chief Haren. 
Abants, Baron. 
PSEKKOTI, Baron, 


W1Lsoxn, D. D. again Masox, FacronTunny 
Kent, 28th May 1770. 10. Geo. 3. 


THE bill ſtated, that the plaintiff, about the thirtieth of Auguſt The vicar of 
1763, was inſtituted and inducted vicar of Deptford, other- Depiferd, in 
Wiſe Saint Nicholas Deptford, in the county of Kent, and had Ken, demands 
thereby become entitled to all vicarial tithes ariſing therein, par- we *thes of « 
ente „ en e Gra art { f „ water mill and 
ularly to the tithe of the clear profits ariſiug from any mills; , un at 
; which the de- 
ſendants, who were diſtillers, ground malt for the purpoſe of diſtillation, and barley, rye, peaſe, and 
vir gran to fond hogs with; 
that 


- 
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Wizzo that the defendants being di/illers had, during the time the 
. plaintiff had been vicar of the pariſh, occupied two mills, one of 
wich was a water mill, and the other à windmill ; that the 
water mill was a very ancient one, and had been formerly uſed 

as a lead mill, but had fince been converted into a corn mill 

to grind corn; that the windmill had been erected about thirty. 

two years; that at both the ſaid mills the defendants ground 

corn into meal for the purpoſe ef diſtillation ; that they alſo 

gone therein barley, rye, peaſe, and other grain to feed hogs 

or ſale ; that the ſaid hogs were fed out of the ſaid pariſh; and 

that the plaintiff had no profit therefrom, but of which the defend - 

ants made conſiderable profit; that he had frequently applied to 

them for payment of the tithes of the ſaid mills; or ſome 

reaſonable ſatisfaction for the ſame ; but that they had refuſed 

— — ſo to do, under pretention that the water mill was an ancient 
cient mill, but Mill, and therefore exempt from the payment of tithes ; and 
had paid tithes that no tithe had ever been paid for the ſame, except from the 
for thirteen year 1704 to 1727; that the vicar for the time being had, 
— during the ſaid interval, made an entry in his book of one pound, 
ten ſhillings, per annum, for the tiche of the ſaid mill; and that, 

that it ought to during that period, it had been worked as a lead mill: but the 
that it had al Plaintiff contended, that as the account of the r of tithe 
ways been tithe, for the ſaid mill from 1704 to 1727 was, from the very 
able; beginning of the book to the day of the then vicar's death, and 
as the other books prior to ſuch book were loſt, it was no exi- 
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; | dence that no tithes for the ſaid water-mill had been paid before ſal 
and that it had the year 1704. He further ſaid, that the conſtruction of the ſaid on 
been fo altered vater mill had been greatly altered within twenty years then laſt tha 
as to deſhoy : g "FX . , ma 
any privilege a- Paſt 3 and that notwithſtanding the ſaid water mill might have h 
rifing from its been formerly an ancient corn mill, yet as the ſame was after- : 1 
antiquity, wards converted into a lead mill, ſuch converſion abſolutely de- - 

ſtroyed any preſcriptive right the defendants might pretend to r 
claim of the ſaid mill being diſcharged from the payment of — 


tithes : and he expreſsly charged, that as the defendants bad 
made great profits of the ſaid mills in their way of trade, he was a 


juſtly entitled to a tenth of the clear profits ariſing therefrom. ru 
The bill therefore prayed, that the defendants might come to a * 
fair account with him for the arrears of tithes then due and + 


owing for the ſaid mills z and that they might pay ſuch arrears, 0 5 
or ſome reaſonable compoſition or ſatisfaction for the ſame, and s 


pay the ſaid tithes for the future as the ſame ſhould become due, J A 

ſo long as he ſhould continue vicar of the pariſh, 2 

The defendants The defendant Maſon admitted, that the plaintiff was vicar, — 
2 and entitled to all vicarial tithes ariſing in the pariſh ; but 1 
F whether to the tithe of the clear profits arifing from any mills Ga 
therein he knew not; but he ſaid, that there were ſome * 

mills in the pariſh, to the tithes of which he was not nit — 


4 
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He alſo admitted, that the defendant Bryant was his partner, WII son 


and that they had, during the time the plaintiff had been vicar, 2 
occupied two mills therein, one a water mill and the other a r 
windmill: and he ſaid, that the water mill, was a very ancient one, *"*t _ occu - 
and had been uſed as a corn mill from time immemorial before the mti 
ſame, or any part thereof, was converted into a lead mill in the 1 
year 1692, at which time only part thereof was uſed as a lead mil was an an- 
mill, and that the other part, from thence down to the cient corn mill, 
ent time, continued to be uſed as a corn mill only; and that and about eighty 
he had great reaſon to believe, that the part of the water mill 55 had been 


which was ſo uſed as a lead mill was only continued to be ſo mars 3 


uſed down to the year 1735 ; bat believed, that it did not appear com; 

by the books of account of any of the vicars of the pariſh, either 

precedent to. 1704 or ſubſequent to 1727, that apy tithe or 
compoſition for tithes had been paid for the ſaid water mill as a 

lead mill, nor that any tithes or compoſition for tithes 

whatſoever. had been at any time paid, either for the ſaid 

water mill as a corn mill or the ſaid wind mill, or that any 
thing was due to the plaintiff for tithes on account of the ſaid 

mills, He admitted, that the wind mill was erected by his father, that the wind- 
and that they had ground corn at both the ſaid mills into meal mill had been 
for the purpoſe of diſtillation from the time the plaintiff 2 u erte, 
had been vicar; and that they continued ſo to do. They grind meal for 
denied, that they ground barley, rye, peaſe, and other grain hogs,whichwere 
at both the faid 'mills to feed hogs with for ſale; but fe io the pariſh 
ſaid, that they ground fuch ſorts of grain at the water mill f C,,! 
1 only 3 that the hogs were fed in the pariſh of Greenwich ; 

i that they never uſed their mills than as aforeſaid ; that they 

1 made no other profits or gains thereby; and that they believed 

the plaintiff was not entitled to the tithes thereof; but they 

ſubmitted to the judgment of the court. They admitted, 


eee c 


* that the plaintiff had applied to them for payment of tithes of 
of the faid two mills; but ſaid, that he did not demand any 
ad particular ſum of money for ſuch tithes, or ſpecify -for what 
* particular thing he made ſuch demand; and that they refuſed, 


c for the reaſons aforeſaid, to pay him any thing on account of 
bh ſuch tithes : and he ſubmitted to the court, that in regard, 
nd by the plaintiff's own ſhewing, it did not appear by the books 
of account of the profits of the vicarage, then in his cuſtody, 
* that any tithe had been paid for the water mill before the that no tithes 
1 year 1704, and as he did not produce the other books prior, had ever been 
: under a pretence that the {ame were loſt, it was an evidence, mag nf Wn 
that no tithes whatſoever for the ſaid water mill were paid be- 170g ; 
fore 1704, and alſo by reaſon of non-payment of tithes of 
the ſaid mill ever fince 1727, that it ought to be pre- 
lumed, that the vicars of the pariſh, ever ſince 1727, had 
been ſo ſenſible that no tithes for the mill were due, that 
they had forborn to demand the ſame. He denied, that the that the con- 


conſtruQtion of the water mill had been at all altered within ſtruction of the 
twenty Wer mill had 
y not been altered, 
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Wr.vorn twenty years ; but admitted, that ſeveral granaries and otliet 
z buildings had been erected ;' and ſubmitted to the court, 
whether the mill ought to pay tithes to the vicar : and he ſet 
forth the particular ſpecies and quantity of grain which 

had been ground there; and ſubmitted, whether they ought to 
diſcover the number of hogs fed, and the profits which aroſe 
therefrom, or of their diſtillation z and therefore did demur 
and object to ſuch queſtions, ok 


The defendant Bryant, by his guardian, put in the like an- 


ſwer, 


The evidence The plaintiff replied ; the defendants rejoined; and witneſſes 
read; and the were examined on both fides z and upon hearing counſel on 
3 —— both ſides; and reading the proofs taken in the cauſe; and a 
refide in Depeford book containing entries by Dean Stanhope, v 1z. of money received 
zan tet. for Hall Lead Mill; likewiſe of William Fox for Gummom 

Lead Mill ; and it being admitted, on the behalf of the plaintiff, 
that at the time for which the claim of tithe was made, and 
at the filing. of the bill, the defendant lived in the pariſh of 
Greenwich, and not where the mills were ſituate; and reading 
further proofs taken in the cauſe; the anſwer z and- on debate 


of the matter ; 


The cauſe | Tax Cour ordered the cauſe to ſtand over for the opi· 
de ard. nion of the court; and the cauſe ſtanding over accordingly until 
this day ; | | | | 


The bill dir. TRI Covert did thereupon deliver their opinion, and ordered 
fed without and adjudged, that the bill be diſmiſſed out of this court, but 
volts. without coſts. F 
T. PaR KER. 
8. S8. SMYTHE. 
Rica. ApAus. 
Geo. PRRROrr. 


Tin. TIN, * Boortn ag, Wricnr. 
.G . 
Py Lancaſhire, 18th June 1770. 
The landholders THE rector of Aſbton under Line, in the county of Lan-after, 
of Aſhton under claimed the tithes of all corn, grain, hay, potatoes, apples, 


Lixe, in Lanca- eggs, milk, and all other titheable matters and things which had 
— 4 ariſen therein, and alſo Eaſfer offerings from Michaelmas 175 
tihes. in kind; and ſtating, that there was no modus of one penny year 
in lieu of tithe hay of any farm and lands in the ſaid pariſh, 
or any other moduſes therein, prayed, that the defendants 
might account for the value of the tithe of the hay, milk, 
potatoes, and apples, which they reſpectively had on their ſeven 
lands ; and that the plaintiff's right to fuch tithes might be 
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The deſendants admitted, that the plaintiff was rector, and 
entitled to the tithes of corn, grain, pigs, geeſe, eggs, potatoes, 
apples, and Zafter offerings, except fach apples as grew in 
ancient gardens; and except with reſpect to certain tenements 
and lands for which certain moduſes were due. ; 


The defendant Wright ſaid, that he was owner of an ancient 
tenement called Yo’ Part; that about one third thereof had 
been in his occupation ever ſince Michae/mas Day 1758; that the 
other two-thirds had been let to under-tenants : and he ad- 
mitted, that the- plaintiff was entitled to the tithes of all corn 
and grain ariſing thereon, 


The defendant G. Ke{/all ſaid, that he was owner of Dennis 


Tenement ; and that he had occupied part thereof ever ſince 
Michaelmas 1758. | 


The defendants Booth and Kenworthy ſaid, that they occupied, 
as tenants to the defendant Kel/all, the other parts of Den- 
nis's Tenement : and they ſet forth the quantities they ſo held. 


All the defendants ſaid, that the tithes of hay, milk, potatoes, 
and apples growing in gardens in the ſaid pariſh, were not pay- 
able in kind ; but that there had been immemorially, and then 


r mots waits 


* was, payable, at Zafter yearly, by the occupiers of the H ed Park 
til and Denms's Tenement, the ſeveral ſums of one penny for and in 
reſpect of each of the ſaid tenements as ancient moduſes in lieu of 
the tithe of all graſs mowed for hay and all hay yearly ariſing 
ed therefrom reſpectively; anD ALso one penny, payable as 
ut aforeſaid by every houſeholder, in lieu of all tithes payable 


in reſpe&t of ſuch houſe and garden, or either of them; 
AND ALso for every maſter or miſtreſs of à family, for himſelf 
and herſelf, and the members of his or her family, for and as 
oblations or offerings, viz. for every man above the age of twenty · 
one, whether bachelor, or huſband, or widower, twopence ; 
for every married woman, twopence ; for every other perſon of 
his or her family, whether child or ſervant, of above ſix- 
teen years of age, one halfpenny, at Eater; that they were 
the better ſatisfied that ſuch payments were made as Eaſter 
offerings, becauſe that whenever the maſter or miſtreſs of a 
family died, an abatement of twopence, and no more, was, and 
immemorially had been, made out of the uſual payment by the 
rector; that there was alſo a modus payable at Eaſler of one penny 
for every barren cow, and alſo for every cow not having a calf 


earl dropped within the ſaid pariſh belonging to ſuch occupier, fed, 
rich, depaſtured, or milked within the ſaid pariſh, in lieu of tithe 
= herbage and tithe milk of every ſuch barren cow; and that no 


other tithe was payable, or had been ever paid, for the milk of 
any ſuch barren cow, or of any ſuch other cow as aforeſaid, ſo 


ted, depaſtured, or milked within the ſaid pariſh ; AND 4180 a 
Vor. III. U modus 


« * : 
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| modus of one penny, payable as aforeſaid, for every cow that had 
a calf dropped within the ſaid th, ſuch cow belonging to 


offered to pay the ſame by their anſwer. 


were examined on both ſides 3 and upon hearing counſel on 


and the inquiſition taken under it, dated the eighteenth day of 
July following; and on full debate of the matter; 


d is payable, at the feaſt of Zafter yearly, or ſo ſoon after as 


of all graſs mowed for hay yearly ariſing, growing, cr 
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ſuch occupier, and fed and dep within the ſaid pariſh, 


in lieu of the tithe milk of ſuch cow, and of one halfpenny 


for each calf ſo dropped, in lieu of the tithe of ſuch calf, 


The defendant Kenworthy ſet up the like modus of one penny 
for tithe hay off Hur/?s Tenement, and alſo for Cole, former) 


called Andrew's Ancient Tenement. 


And ail the defendants ſaid, that they were ready and willing 
to make the plaintiff a reaſonable ſatisfaction for his demands in 
reſpect to the tithe eggs, and of ſuch apples and potatoes 2 
were not the produce of their faid gardens z and alſo to pay 
him the cuſtomary payments and modigſes aforeſaid ;, and they 


The plaintiff replied ; the defendants rejoined z and witneſſes 


both fides ; and reading the depoſitions of ſeveral witneſſe; 
the copy of a commiſſion, dated the twenty-ninth of March 1650, 


Tax Court ordered a trial at law to try the five following 
iſſues, viz. | "x | | 

FixsT and SeconD, „ Whether, from the time whereof the 
* memory of man is not to the contrary, there hath been, and 


« demanded, to the rector of the rectory and pariſh church of 
« Afbton under Line, in the county of Lancafter, or his farmer or 
« leſſee of the tithes thereof for the time being, by the ſeveral 
c and reſpective occupiers of each of the tenements or farms and 
„ lands in the pleadings of this cauſe mentioned, called he ad 
« Park and Dennis 2 reſpectively, the ſeveral ſums > 
« one penny for and in reſpect of each of the ſaid two tenements, 
« and the lands thereunto reſpectively belonging, as ancient 
« modufes and cuſtomary payments for and in lieu of the tithe 


« renewing upon and from each of the ſaid two tenements 
10 reſpectively.“ 


Tr1RDLY, © Whether, from the time whereof the memory e 
et man is not to the contrary, there hath always been an ancient 
« modus or cuſtomary payment within the ſaid pariſh, by even 
« houſcholder therein, at Zafter yearly, or ſo ſoon after u 
« demanded, due and payable to the ſaid rector, his farmer ct 
te leſſee for the time being, of the ſum of one penny, for and 
« in licu of all tithes payable in reſpect of the houſe occupied ij 
« every ſuch houſebolder within the ſaid pariſh, and of eve!) 
te garden belonging thereto,” 
Four rut, 
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FoukTHLY, „Whether, from the time whereof the memory of 
« man is not to the contrary, there hath always been an ancient 
u modus or cuſtomary payment within the faid pariſh by every 
« occupier of lands therein, at Zafter yearly, or as ſoon after as 
« demanded, due and payable to the ſaid rector, or his farmer or 
it leſſee for the time being, the ſum of one penny for every 
« barren cow; and alſo for every cow not having a calf dropped 
« within the ſaid pariſh belonging to ſuch occupier, fed, depaſ- 
« tured, or milked within the ſaid pariſh, in lieu of tithe herbage 
% and tithe milk of every ſuch barren cow.” 


FirTaLY, © Whether, from the like time whereof the memory 
tt of man is not to the contrary, there hath always been an 
« ancient modus or cuſtomary payment within the ſaid pariſh, 
« by every occupier of land therein, at Eaſter yearly, or ſo ſoon 
60 —— as demanded, due and payable to the ſaid rector, or his 
farmer or leſſee for the time being, of one penny for every 
« cow that hath a calf dropped within the ſaid pariſh, ſuch 
« cow belonging to ſuch occupier, and being fed and depaſtured 
« within the Gai pariſh, in lieu of the tithe of the milk of ſuch 
« cow, and of one halfpenny for each and every calf ſo dropped, 
« for and in lieu of the tithe of ſuch calf.” 


The defendants in equity to be. plaintiffs at law, with the 
uſual directions and confideration of coſts, and all further 
directions as ſhall be neceſſary to be given touching the premiſes 
to be reſerved till after the trial ſhall be had. 


The plaintiff, being diſſatisfied with the ſaid decretal order, 
did, in Trinity Term, in the eleventh year of his preſent majeſty's 
reign, exhibit his petition in this court, praying, that the 
cauſe might be reheard, alledging therein, as the reaſon for 
ſuch application, that on the evidence given on both ſides in this 
cauſe, no ſuch contrariety of evidence appeared as to induce the 
court to direct ſuch Tues to be tried; and by an order, dated 
the ſecond of July laſt, the cauſe was ordered to be rcheard 
upon the uſual depoſit, which was accordingly made. 


Now, on the fourteenth of December 1721, upon hearing 


counſel on both ſides ; and upon reading ſeveral depoſitions 
and on full debate thereon had ; 


Tax Count ordered the ſaid decretal order to he affirmed ; 
the depoſit of ten pounds to be paid to the defendants or their 
clerk in court; and the trial at law be had at the next Lent 
aſlizes to be held in and for the county of Lancaſter, 


The iſſues being ſettled by the deputy remembrancer, the 
cauſe was accordingly tried, without any defence being matic 
therein on behalf of the plaintiff, and a verdict thereon was 
given for the ſaid defendants, although this ſuit, before ſuch 
trials, was become abated by the death of the defendant Mary 

U 2 Kelſall, 


| Born 
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. Boorw - Kelſall, It was therefore, on the fixth of May 1772, prayed, 


war?” chat the ſaid verdict might be ſet aſide ; and on the twenty-third Wil *" 
"ELM of May 1772, the Court ordered the rule granted the ſixth day 
of May, calling on the defendant to ſhew cauſe why the verdi& 
ſhould not be ſet aſide, to be diſcharged with coſts in reſpe& 
thereof. 
| GREEN again BRIOGS. 


Kent, 28th June 1770. | 


The cuſtom of TE bill ſtated, that the plaintiff then was, and from the 

the pariſh of I twenty-fifth of March 1767 had been, the farmer and 

2 * ſet decupier of the rectory of the pariſh of Orpington, in the county 

out the tithes of Of Kent, and was entitled to the great tithes growing therein; 

heat, tares, and that by an ancient cuſtom, immemorially uſed — obſerved 

_ — n within the pariſh, every occupier of lands therein, whereon were 
, not ſi , 

own wheat, tares, or other grain, ought to ſet up or put the 

ſame, when reſpectively cut, in ſhocks, cops, or hoyles of equal 

ſize, as near as might be, in and upon the ſeveral cloſes or pieces 

of lands from whence ſuch wheat, tares, or other grain, were 

ſo cut or reaped, and then to ſet out every tenth ſhock, 

cop, and hoyle, for and as the tithe thereof, before the nine 

ſhocks, cops, or hoyles reſpectively, or any of them, were carried 

away by the occupiers of ſuch lands ; that the owner, farmer, 

or occupier of the ſaid rectory and tithes have had, taken, aud 

enjoyed, and of right ought to have, take, and enjoy, every tenth 

- ſhock, cop, or hoyle, reſpedtively ſo ſer out; that the defendant 

had, for ſeveral years paſt, occupied lands within the faid pariſh, 

and had thereon crops of wheat, tares, and other grain ; that, 

in the year 1768, he had occupied Green Lane Field, Pickendr's, 

and Acre Field, from whence he had reaped and cut wheat and 

tares, to the tithes of which crops the plaintiff inſiſted ſhe was 

entitled, and had in a friendly mannc* demanded the fame 

conformable to the ſaid cuſtom ; but that the defendant, inſtead 

of complying therewith, had put the ſaid wheat when cut into 

ſhocks of eight, nine, ten, eleven, and twelve ſheaves placed aud 

ſet up cloſe together as the ſame ought to have been done before 

the tithing thereof, which he did in order to overturn the ſaid 

cuſtom, pretending that there was no ſuch cuſtom, and that he 

ſet out his tithe wheat in ſingle ſheaves. The bill then charged, 

that if any ſuch cuſtom of tithing of wheat by the ſheaf ſhould 

prevail, it would be very prejudicial to the plaintiff and to the 

tuture owners of the ſaid tithes, becauſe the tithes ſet out by the 

ſingle ſheaf would ſoon be ſpoiled before the ſame could be 

carried away; whereas if ſet out in ſhocks or cops, the tithe H. 

would be preſerved much longer than if ſet out by the ſinge T 1 

ſheaf, The bill alſo charged, that the ſaid defendant had ict 

out his tithes in an unfair manner, and that he had take 

* a2 47 


DURING THE REIGN OF GEORGE THE THIRD. 293 


away his tithes untithed, and had declared that the plaintiff Gnz=x 
ſhould take what was left of the tithe as he had ſet them out, or f, 
ſhould have none at all : that the crop of tares was carried away 

before the tithes were properly ſet out; and that the plaintiff 

had not received any ſatisfaction for the ſame, or for the wheat 

ſo improperly ſet out and fpoiled, The bill therefore prayed, 

that the defendant might account with the plaintiff for the value 

of the tithes of the ſaid ſeveral crops of wheat and tares re- 

ſpectively, and ſet forth the quantity and true value thereof. 


The defendant admitted, that the plaintiff's late huſband 
had been, for ſome years before his death, and the plaintiff 
ſince, leſſee and occupier of the rectory, and entitled to the great 
tithes ariſing therein, to be ſet out by the occupiers according to 
the cuſtom of tithing in the pariſh ; that the cuſtom of tithing 
wheat and tares was in manner as ſet out in the bill; that he 
occupied land there, and had ſowed the ſame with wheat and 
tares and other grain; and that the plaintiff was entitled to the 
tithes thereof; but he denied, that in order to overturn the cuſ- 
tom, he had ſet up his tithe corn as deſcribed in the bill, 
or that it was ſpoiled, or that he inſiſted he would ſet out the tithe 
of wheat in ſingle ſheaves, or that he had carried away the tares, 
as ſtated in the bill: and he ſet forth the quantity of land 
he fo held, and of his wheat and tares, and the manner 
in which he had ſet out the tithes of the ſame, and what the 
plaintiff had taken away. 


The plaintiff replied ; the defendant rejoined ; and wit- 
neſſes were examined on both ſides; and upon hearing counſel 
es; and reading the proofs taken in the cauſe z and 


Taz CourT ordered the deputy remembrancer to take an 
account of all the tithes of wheat, tares, and other grain, which 
the defendant had during the time demanded by the bill, and 
to ſtate the ſame to the court; and that the defendant do pay 
to the plaintiff her coſts of this ſuit (except only ſuch coſts 
« relate to the examination concerning the cuſtom of tithing). 


ParKER, Chief Baron. 
ADAMS, Baron. 
PerRoTrT , Baron, 
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WALTER azainft FLINT. Tarn, Tznm 
10, Gro, Jo 
Kent, 16th July 1770. 


THE rector of Eard, otherwiſe Crayford, in the county of The rector of 

Kent, claimed the great and ſmall tithes, Eafter offerings, Cfd, in 
dues, and duties belonging to the rectory, from Michaelmas 2 — 
ſheep, calves, lambs, pigs, wool, and the feeding of milch kine and barren cattle, from Micheelmas 
voy 1767, See another cauſe, a Term, 15. Geo. 3. 


3 1767; 
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1767 ; particularly the tithes of feeding and depaſturing ſeveral 
milch cows, a number of ſheep, barren and unprofitable cattle, 
and the tithes of calyes, lambs, pigs, and wool. | 


5 The defendant admitted, that the plaintiff was rector of the 
had the titheable pariſh, and entitled to all tithes, offerings, dues, and duties be- 
matters men- longing thereto ; that he had, ever ſince Michaelmas 1767, been 
tioned in the bill an inhabitant therein z that for the ending Michaelmas 
A ny 1768, his family had conſiſted of ſeven perſons, of the age of 
mas 1768; and Fourteen and upwards; and ſaid that, by the cuſtom of the 
ſays, pariſh, there had been uſually paid for the tithe of dry, barren, 
that there are and unprofitable cattle, the yearly ſum of two ſhillings and ſix- 
competitions to pence a head; that the tithes of ſuch cattle depaſtured by him 
P3y 25. 6d. year- in the ſaid year amounted. to three pounds; that by another 
CODE ivy cuſtom of rhe ſaid now: a. groſs ſum of ten ſhillings, or there- 
5 8 N abouts, had annually been paid in lieu of the tithes of poultry 
+ 5706 fum of and garden ſtuff; that it bad been uſual for him and the other 
the tithes of farmers of the | to ſatisfy their ſmall tithes to the plain- 
poultry and gar- tiff and his leſſees by ſeveral pecuniary payments, viz. two 
cen vegetables ; ſhillings and fixpence a cow and other beaſts ; ſixpence for a 
6d. a lamb; lamb; four ſhillings a ſcore for wether or dry ſheep ; two ſhil- 
45. a ſcore for lings a ſow; ten ſhillings, or thereabouts, for poultry and 
ſheep ; and 28. | . » . - * 
for © dow; garden ſtuff; the tithes of wool either in kind or by the pay- 
: ment of two ſhillings in the pound upon the money ariſing 
that in Jamary from the ſale thereof; that the plaintiff, notwithſtanding ſuch 


* 
War res 


Friss r. 


The defendant 


22 cuſtomary payments, cauſed notice to be given, about Januar) 
that he would 1768, that he would, for the future, take his ſmall tithes in 


take his tithes in 
kindz | 
that on the 
25th of Februar 
the defendant (et 
out his tithe 
lambs, geeſe, 
and pigs ; but 
the plaintiff re- 
fuſed to take 
them until they 
were fit for t 

buteher; 


* 


kind ; that, in conſequence of ſuch notice, he the defendant, 
about the twenty - fifth of February following, when all his lambs 
were about ſeven weeks old, and able to live without their dams, 


2 gave notice to the plaintiff to take his tithes of ſuch lambs, 


which he refufed to do, inſiſting that he was not obliged to 
take his tithe lambs until he, the defendant, had made them fat; 
and that when the defendant had ſo done, and had ſent or was 
ready to ſend his nine parts of ſuch lambs to market, he, the 
plaintiff would then, and not before,come and take away his tenth 
part, although he, the plaintiff, well knew, that in order to make 
his lambs fat the ſooner, had fed his ewes and lambs with 
graund beans and clover chaff, which bad yielded tithe to 
the plaintiff before January 1768 and up to the April following; 
that the plaintiff, at the ſame time, informed the defendant, that 
he would not, for the future, take any young lambs, or calves, 
or pigs, and would not take his tithes of any calves or lambs 
until they were fit for the butcher, and that he would then de- 
mand and infiſt upon every tenth calf or lamb ſo made fat, or 
every tenth ſhilling of the money for which ſuch calves 


or lambs ſhould be ſold ; that with reſpe& to the tithes 
of hogs or pigs, the plaintiff alſo informed him, he would 
not take his tithes thereof until the ſame were actually 

| | | put 
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put up in the ſtye to fatten ; that inſtead of taking his tithe of War 
geeſe and eggs in kind, he would-infiſt upon _— tenth gooſe 
after the ſame was brought up and fatted; and that for every beaſt 
which the defendant fatted and fold, he ſhould account for and 
pay him every tenth ſhilling profit made from ſuch beaſt | 
when ſo fatted and fold, or to that effect; that in Octaber that in October 
then laſt, the plaintiff came to his houſe, and demanded from 2765, the plain- 
him an account of 'the whole year's profit made from ſuch part on 
of the ſtock and produce of his farm as was liable to the payment whole - year's 
of ſmall tithes 3 that he thereupon remonſtrated on the unreaſon- profit. 
ableneſs of ſuch demand, and the next day went to the plaintiff, 

and offered to account with him for his ſmall tithes in any.rea- 

| ſonable manner, but which he refuſed to ſettle otherwiſe than 

| by accounting for the whole year's profits z and inſiſted, he 

was entitled to the tenth part of ſuch profit : and he ſubmitted to 


the court, that the plaintiff ought to abide by and accept of 

r the ſaid ſeveral cuſtomary payments in lieu of his privy or ſmall 

. tithes, or to take ſuch tithes in kind; and he ſaid, that he was 

0 ready and willing to render to the plaintiff his ſmall tithes for 

a the time to come as the court ſhould direct. - 

* | 

d The plaintiff replied ; the defendant rejoined ; and witneſſes The cauſe 

- were examined on both ſides z and upon hearing counſel beard. 

3 on both ſides ; and reading divers of the proofs taken in the 

| cauſe for the defendant ; ö 

ry 

n Taz Covar declared, * that the notice given by the plaintifff The Court of o- 
t, * to the defendant in the month of January 1768 for taking pinion, that the 
bs © his privy or. ſmall tithes in kind, did not avoid the yearly 9 TS 
IS, «4 compoſition ſubſiſting at Michae/mas 1767 of two ſhillings e the 
85 and ſixpence a head for each cow and other beaſts, ſixpence yearly compoſi- 
to for each lamb, four ſhillings by the ſcore for wether or dry tions 3 

it; « ſheep, two ſhillings for every ſow, and two ſhillings in the 

25 « pound upon the money ariſing by the ſale of the defendant's 

he 4 wool;” AND THEREUPON ORDERED the deputy remembrancer and direct the 
th to take an account of the tithes due from the defendant to the tithes to be paid 


plaintiff for the ſeveral titheable matters and things aforeſaid — gs 
according to the aforeſaid compoſitions z the defendant to ; 
account with the plaintiff for tithe in kind of his poultry and 

garden ſtuff, and for Eafter offerings, after the rate of two- 

pence a head for himſelf and his family above fourteen years of 

age, 


The deputy remembrancer made his report, dated the 
thirteenth of June laſt ; and upon reading the fame, and 
hearing counſel for both parties, the report was, on the ninth 
of July 1774, confirmed, and the defendant ordered to pay 
thirty-two pounds, nineteen ſhillings, and eightpence, for the 

| v4 compoſit ions, 
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FLINT, 


Tarn, Tien, 
10. Gro. 3. 


The prebendary 


of Laughton, in 


Yorkſhire, is en- 
titled to the 
great and ſmall 
tithes of Deep 
Carr's Farm, 
Stubbing*s Farm, 
and the Horſe 
Cue, in the pa» 
riſh of South 


Auſten, in kind, 
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compoſitions, tithes in kind of poultry and garden ſtuff, and for 
Eafter offerings ; and each party to abide by his own coſts, 


SMYTHE, Chief Baron, 
PRRROTT, Baron. 
Erre, Baron. 

> BURLAND, Baron. 


* RoGERs again PARKIN. 


| Porkfvire, ad July 1770. | 

THx plaintiff, as leſſee under the Rev. Hugh Thomas, doctor 
in divinity, prebendary of the prebend of Laughton in the 

Morthing, belonging to the cathedral and metropolitan church 

of Saint Peter, of 75 

of the chapels and towns of South Auſton, North Auſton, and 

Wood, and particularly of Deep Carr's Farm and Stubbing's Farms, 

in the pariſh of South Aion, within the ſaid prebend. 


The defendants ſaid, that they had rented and. occupied, 
for four years paſt, Stubbing Farm and the Horſe Cloſe, in the 
pariſh of South Auſten, 2 of arable, meadow, and paſture 


land z that no tithes of any ſpecies or kind had ever been 


paid for the ſaid farm called Stubbings ; that when they took 


the farm, they took it tithe free; that the ſaid farm was 


formerly part of an eſtate, called the Brancliffe Grange; that 
the Brancliſſe Grange was always reputed to belong and 


appertain to a certain ancient monaſtery or abbey called Roche 
Abbey, and exempted from the payment of tithes ;z and that 


as no tithes had been uſed and accuſtomed to be paid 
for the ſame, they hoped the ſaid farm was not liable thereto, 
or that they ſhould not be decreed to make the plaintiff any 
ſatisfaction for the ſame, They admitted, that the Horſe Cliſe 


was ſubject to the payment of tithes z- and ſaid, that the ſame 


had been paid to Midſummer 1768. 
The plaintiff replied ; the defendants rejoined ; and witneſſes 


were examined on the plaintiff's part only; and upon hearing 


counſel z and reading the leaſe and the depoſitions ; 


Tux Court ordered the defendants to account (a) with the 
plaintiff far all the ſeveral titheable matters and things demanded 


by the bill, with coſts, 
PARKER, Chief Baron. 
ADaMs, Baron. 
PERROTT, Baron. 


(s) Fagxcis Is cram Eſg. Depu'y Remembrancer. 
| SALT 


E, claimed the tithes, both great and ſmall, 
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SALT againſt SWAINE. Tai. Tau, 


10. GN. 3. 
Efe, 13th Fuly 1770. 


1 * vicar of Naſing, in the county of Eſſex, claimed all The vicar of 

ſorts of tithes yearly ariſing therein, except the tithes of Mf, in E/ex, 

corn, grain, and hay, particularly of Kerſey's Farm, of ſix acres + wary — = 

of land called Mandi, and of Lodge Farm, in the ſaid pariſh. Sv frm, he 
| anch, and Lodge Farm. 


Farm; ſeveral acres of arable, meadow, and paſture land; 33 22 
five other acres of land, of which three were arable; and two , ANG 
acres of boggy land, which produced nothing but oſiers. Iſlands, 


The defendant Staning ford admitted, that he occupied Lodge The defendane 
Farm ; and ſaid, that he paid to the plaintiff a pecuniary com- IE ad. 
poſition for all tithes to 3 1764 ; that the plaintiff had — hw 
given him a receipt for the ſame, dated the 'thirteenth of Auguſt Farm, and ers 
1764, as ſet forth in his anſwer ; and that therefore he had up feveral me- 
no right to any diſcovery previous to the ſecond of Auguſt Laa. 

17643 and he ſet up the following moduſes, to wit, that there The moduſes 
was payable on every firſt day of Augiiſt, for every cow which ſtated. 
had a calffallen within the pariſh, fourpence, in lieu of tithes in 
kind of milk and of ſuch calf; for an heifer of the firſt calf 
fallen in the pariſh, twopence halfpenny, in lieu of tithe of milk 
and of ſuch calf; for a fore milch cow, twopence, in lieu of 
tithe of milk of ſuch cow; for a cow and a calf not fallen 
in the pariſh, but bought in for depaſturage, threepence ; 
for a heifer kept a year within the ſaid /pariſh, twopence ; 
for depaſturage of a fatting beaſt kept within the ſaid pariſh, 
twopence; for all ſheep bought after Candlemas Day, one penny 
for each ſheep, in lieu of tithe wool and lamb of each ſheep ; 
that the ſaid ſums were payable upon the firſt day of Augyft in 
each year to the vicar, in lieu of the ſeveral titheable matters 
before mentioned, He alſo ſaid, that as to the other vicarial 
tithes, the ſame were, and had been time out of mind, payable in 
the following manner, viz. that for every ſheep in ſuch year in 
which the ſame was reſpeCtively bought before Candlemas, or any 
other ſheep, which the owner ſhould have or keep within the 
ſaid pariſh before Candlemas Day, the tithe of the wool of ſuch 
ſheep and lambs were due to the vicar z but that in caſe the 
owner ſhould have but ſeven lambs, then the vicar was to have 
one lamb, paying the owner one halfpenny for each lamb from 
ſeven to ten on May Day in every year, when he was to take ſuch 
lamb away, the owner being to chuſe the two beſt lambs, and 
the vicar the third beſt z that if the owner had under ſeven 
lambs, the vicar was to have one halfpenny for each lamb; 
that if any owner of lands or tenements within the ſaid pariſh 
ſhould have ten ſucking pigs pigged therein, the vicar was to 
have 


The defendant Swaine admitted, that he occupied Kerſey's The defendane 
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have one pig; and if but ſeven, the vicar was to have one pig, 
paying one halfpenny for each Pig from ſeven to ten to the 
owner when taken away, viz. at a fortnight old z and if under 
ſeven, the vicar was not to have any thing for the ſame ; that 


if the owner ſhould have ten young goſlings hatched in the ſaid ' 


pariſh, then the vicar was to have one goſlingy and if the 
owner ſhonld -have but ſeven, the vicar was to have one, 
he paying the owner one farthing a gofling from ſeven to ten 
when the vicar took ſuch goſling away, which he was to do at 
two months old ; that the vicar was to have the tenth of all 
fruit growing in the ſaid pariſh; that the faid cuſtomary 
payments in lieu and full ſatisfaction of tithes in kind 
would appear to have been made, and ſuch particular ſums 
paid by the occupiers of land within the faid pariſh, and 
time out of mind received by the reſpective vicars thereof 


in full ſatisfaction for the ſaid tithes due to them; and that 


ſuch - cuſtomary payments had been. ſo as aforeſaid ſettled 
and admitted as the ſettled rates, manner, -and cuſtomary me- 
thod for paying / tithes in the ſaid pariſh, and had been 
ſo publicly acknowledged by the plaintiff's predeceſſors, and 
had been entered and recorded in ſome books or book 
belonging to the ſaid pariſh, or in ſome court held therein, and 
frequently read in the pariſh-church by the former vicars there ; 
that the plaiatift ought to be concluded by the faid modu/es and 


__ cuſtomary payments, and the defendants have the ſame benefit 


as if they had pleaded them in bar of the plaintiff's demand of 
the tithes before mentioned. They alſo ſaid, that G. Many, 
clerk, late vicar of the faid pariſh, in 1722, filed his bill in this 
court againſt T. Burghe and another, who occupied the ſame 
farms which were now occupied by the defendants, praying an 
account from them for the tithes of the faid farms, and payment 


of what ſhould be due thereon; that they, by their anſwers, 


infiſted on the ſaid modu/es and cuſtomary payments, or ſome 
ſuch meduſes or cuſtomary payments, and offered to prove ſuch 
modaſes by the preſentments of certain courts leet or courts ba- 
ron ; that the ſaid Manley thereupon acquieſced in ſuch modu/ſes, 
and forebore to proſecute his ſuit ; and that the ſucceeding vi- 
cars, except the plaintiff, had alſo acquieſced therein; and there- 
fore that they did not believe, that the ſaid Burghe did then pay to 
the vicar all ſmall tithes accruing due on the ſaid lands, or any 
compoſition in lieu thereof, except as aforeſaid, nor did they 
believe that all ſmall tithes, or any part of the ſaid farms, were 
uſually, or ever, paid or compounded for, ſave as aforeſaid, and 
they offered and ſubmitted to pay and make ſatisfaction to the 
plaintiff for his tithes of all the aforeſaid titheable matters and 
things, according to the ancient modufes and cuſtomary payments 
mentioned, with his coſts of ſuit, if he ſhould think proper to 
accept the ſame in that manner; and concluded, &c. : be- 
fore any further proceeding were had, the — Edward 
| nin 
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Staning ford died; and the ſaid ſuit being properly revived pur- Sar 
ſuant to order; | 


The plaintiff replied ; the defendants rejoined ; and wit- The cauſe 
neſſes were examined on both fides z and now upon heari * 
counſel on both ſides; and reading the depoſitions of Elizabeth 
Web to the ſecond, third, and fourth interrogatories z and 
upon the defendant's counſel offering to read her depoſition 
to the fifth interrogatory, and the exhibit marked B, purporting 
to be an account of the -modyſes, and to have been exhibit 
to the witnefles aced and examined to the ſaid inter- 
rogatory on the of the defendants to depoſe unto; Evidence rejeQ- 
and the ſame being objected to by the counſel for the plain- 
tiff, and the Court allowing the ſaid objection, and ordering 
that the depofition of the ſaid E/zzabeth Webb to the ſaid fifth 
interrogatory be ſuppreſſed; and reading the depoſitions of 
Foſeph Acres to the ſecond and third interrogatories z and upon 
the defendant offering to read a copy of the anſwer of the ſaid 
Thomas Burghe and another to the bill of complaint of G, | 
Manley, clerk, in their anſwer mentioned; and the reading Evidencercje- 
thereof being objected by the plaintiff's counſel, and the Court . 
allowing the faid objection; and upon full debate of the matter; 
ir not appearing to the Court that the maduſes or cuſtomary 
payments in the ſaid anſwer particularly mentioned were well 


laid, or that any of ſuch modiſes or cuſtomary payments were 
well proved; 


Tux Court ordered the deputy remembrancer to take an The Court be- 
account of what was due to the plaintiff from the defendants ins of opinion, 
for the full value of the ſeveral titheable matters and things 8 
demanded by the bill, without prejudice as to any ancient 


laid or proved, 
cuſtomary payment in lieu of the tithes in the faid anſwer decree the tithes 
mentioned, which may be hereafter well laid and properly te de paid in 
oved. ö kind ; but wich- 
pr ſ out prejudice to 

ADAMS, Baron, to the moduſes. 

PEeRROTT, Baron. 

WELLS againſt Pack. * 


Berkſhire, 21ft June 1770. 


THE rectory of Letcombe Baſſett, in the county of Berks, claimed The rector of 
* all tithes ariſing therein; and ſtated, that the defendant Ztcombe Baſſett, 
had depaſtured ſeveral ſheep on a down called the Court Down, *" Boryfire, © 


in the faid pariſh ; that particularly on the twelfth of May 1766, mgm * 
he had brought into the pariſh, and depaſtured upon the ſaid eep fed on 
down, ſeveral ſheep and three lambs, and had continued ro Court Down by a 
depaſture the ſame thereon until the ſeventh of June following, por er 
om the 12th of May to the 6th of June, and then ſheared in Ve Challow, and afterwards 
depaſtured an Court Down until they are ſold, : han 
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when he drove them about two miles out of the ſaid pariſh 
to be ſhorn, and ſheared them out of the ſaid pariſh on the ninth 
of June aforeſaid ; that after they had been ſo ſhorn, he, on the 
ſame day, brought them back into the ſaid pariſh, and continued 
to depaſture them there ſeveral months afterwards till they were 
ſold off by parcels. The plaintiff therefore infiſted, that he was 
entitled to an agiſtment tithe for ſuch ſheep during the time 
they had been fo fed and depaſtured in the ſaid pariſh, and the 
rather, becauſe the defendant was a tack ſhepherd, rented a cottage 
only in the pariſh or tithing of Ne Chalhbw, and had no land 
in that pariſh, 'The bill therefore prayed, that the defendant 
might ſet forth an account of the tithe of wool aforeſaid and 
the value thereof; and that an account might be taken of 
what was due to the plaintiff for the ſingle value of the agiſtment 
tithe of the ſail ſheep ; and that the defendant might pay the 
lame to the plaintiff, 


The defendant admitted, that the plaintiff was rector, and 
entitled to all tithes ariſing in the pariſh z and faid, that in the 
year 1765 he was an inhabitant of the pariſh of Weſt Chailow ; 
that about A//hallow Tide in the ſame year, he had one hundred 
ſheep ; that he had fed and depaſtured the ſaid one hundred 


ſheep during the whole winter in Ve Challow, and until 


the twelfth of May 1766 ; that having, on that day, taken 
common for the purpoſe of feeding them, he depaſtured them 
upon Court Down, where ſix of the ſaid ſheep died; that 
on the filth and ſixth of June following, he took the reſt, being 
ninety-four,into the pariſh of Ve Challow, and ſheared them in a 
barn near his houſe there, it being the moſt convenient place 
for that purpoſe ; that it had — the invariable practice 
for farmers and inhabitants of other pariſhes who uſed to depaſture 
their ſheep on Court Down to fetch their ſheep home from thence 
to their reſpective pariſhes to be ſhorn ; that two days after the 
ſaid ſheep were ſo thorn, he drove them to Court Down aforeſaid, 
from whence fourteen of them were ſhortly afterwards taken 


away to Weſt Challow ; that about the fifteenth of Augu/? then 


next following, he told ten more of the ſaid ſheep; that he ſold 
the reſidue by degrees before Al/hallow Tide in the ſaid year 
1766 ; that the ſaid ſheep having been ſhorn in e Challow 


pariſh, where they had been depaſtured from A/lhallow Tide 


to the twelfth of May, he had paid fifteen ſhillings to the tenant 
of J. Pigott, impropriator of the ſaid pariſh, for the tithe wool 
of the ſaid ſheep ſo thorn in the ſaid pariſh ; and he denied, that 
he had ſheared the ſaid ſheep in Weſt Challow to defraud the 
plaintiff z and inſiſted, that as the ſaid ſheep had been ſo long 
depaſtured in Weft Challow, and ſhorn there for his convenience 
without fraud, and as he had paid to the tenant or leſſee of the 
impropriator of 1, Challow the tithe of the ſaid wool, he was 
not obliged to pay the plaintiff the tithe of the ſaid wool, Fs 

value 
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value of which, he ſaid, was worth fifteen ſhillings and eight- WII. 


. pence, and no more. He admitted, that he had, on the twelfth 2 


of May 1766, or at ſome other time in that year, brought into Tm. 
Letcomb Baſſet four or five lambs, and depaſtured them on Court 
Down ; and that, on the ninth of June in the ſame year, he 
brought back his ſheep as aforeſaid. He alſo admitted, that he 
was only a tack ſhepherd ; that he rented a cottage only in the pa- 
riſh of Weſt Challow ; that he had no land in that pariſh ; that 
he moved his ſheep to the diſtance of two nules to be ſhorn ; that 
he ſheared his ſheep in his brother's barn, as he had none of 
his own 3 and that he had paid him the fifteen ſhillings 
for the tithes of his wool, as he rented the tithes of %% 
Challow ; but he denied, that ſuch payment was colluſive. He 
alſo admitted, that his ſheep had been depaſtured in Court Down, 
and not elſewhere, after they had been thorn ; and that he had 
fold them off by parcels. 21 85 . 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined only on the plaintiff's part. Upon hearing 
counſel for the plaintiff, and none appearing for the defendant ; 
and upon reading an affidavit, and the ſervice of /ubpwena 
to hear judgment ; and alſo the bill and anſwer ; 


Tax Court ordered the deputy remembrancer to take an 
account of what was due from the defendant to the plaintiff for 
the agiſtment tithe of the ſheep demanded by the bill; and the 
defendant to pay the coſts, unleſs he ſhall ſhew cauſe to the 
contrary, firſt paying five pounds for this day's attendance two 
days before the day of ſhewing cauſe ; but on the fifteenth of 
November 1770, no cauſe being ſhewn, the ſaid decree was made 
abſolute. N 


GooDFELLOW againſt ROBERTS. 3 
Northamptonſhire, 19th November 1770. 


THE rector of Great Houghton, in the county of Northampton, The re or of 

claimed all the tithes ariſing therein; and ſtated, that the 8 e 
defendants had, for ſeveral years paſt, occupied lands therein, Gre, i _ 
and had growing thereon corn and grain, which they had to the great 
reaped ; barren and unprofitable cattle, which they had fed tithes in kind, 
and depaſtured, and for the herbage of which a ſatisfaction u io 25. an 


for tithe was due, at the rate of two ſhillings an acre, or of four han. oy 


ſhillings an head for each beaſt ; but which they had refuſed tjhes of depaſ- 
to pay. b turing barren 


The defendant Roberts admitted, that the plaintiff was rector, 
and entitled to the tithes of corn and grain, and other great and 
predial tithes ; that he, the defendant, had occupied divers 
lands in the pariſh for ſeven years paſt, and until April 1764, 


and 


catile. 


Gooyyzrtow and that ſome ſatisfaction for tithe h of cattle might be 
. due; but he inſiſted, that it was only the ſum of one ſhilling and 
vee7% fixpence in the pound upon the lands ſo-fed ; and that the tithe 
payable for ploughed land was five ſhillings an acre, and no 

more, which, he ſaid, he was willing to pay. | 
The defendant Martin affirmed, that he had not ſet out his 
tithes in kind, nor paid the plaintiff any money in lieu thereof, 

by reaſon he was one of the people called Quakers. 


The plaintiff replied ;. the defendants rejoined ; and no wit. 
nefles were examined on either fide ; and upon hearing counſel 
for the plaintiff and the defendant Roberts, none appearing 
for the defendant Martin; and upon reading an affidavit of the 
ſervice of /ubpena to hear judgment on him; and on full debate 
of the matter ; j 


Tus Covar ordered the deputy remembrancer to take an 
account of all the titheable matters and things demanded by the 
bill, which aroſe on the lands reſpectively occupied by the de- 


fendants, with coſts, 
 ParxER, Chief Baron, 
ADpamns, Baron. 
PzrRoTT, Baron. 


* 


— © YATEMAN' againff Cox; et è Contra. | 

| Oxfordſhire, 13th December 1770. | 
The fr THE bill ſtated, that the rectory of the pariſh of Balden, in Il | 
— rl the county of Oxford, previous to the diſſolution of the 


don, in Oxford. Monaſtery of Dercheſter, belonged to and was part of the 
foie, conſiſts of poſſeſſions of the ſaid monaſtery as a rectory impropriate * 
rae four tovn- that the ſaid rettory comprehended the townſhips of Balls, el 
p 4 4. 2 otherwiſe Foot Baldon, Saint Lawrence Baldon, Marſh Balden, pi 
rence Halden, and Little Baldon; that a chapel was erected before the diſſolu- 01 
Na . Baldon, tion of the monaſtery in the townſhip of Marfo Baldor” 3 H 
and Lite Hal- à chapel of eaſe only to Balden ; that it was ſerved by a curate; pe 
M3 that it was preſented to for many years as a chapel z and that it an 
—=_ 7-Bro.P. afterwards took the name of a church; that upon the diſſolution pa 
3 1 Rayn, Of the monaſtery of Dorehęſter, the ſaid impropriate rectory of un 
638, 639. Baldon, including Marſh Baldon, became veſted in Tis crown; ral 
that it was par- that Henry the Eighth granted the ſaid rectory of Baldon to pla 
celofthe monaſ= Dionyſius Toppes for his life; that afterwards Queen Elizabeth 
tery of Penig. granted the reverſion thereof to Hall and his heirs z that Hal his 
ns conveyed the ſame to Anthony Pollard (the anceſtor of the fan 
r e defendant Rlixabeth Lane) and Philippa his wife; that in the 
the monaſtery a reign of Fames the Hirſt, the ſaid chapel or townſhip of A, 
chapel was built Baſdon acquired the reputation of a pariſh and rectory, and 
in Marfo Baldon, as @ chopel of eaſe to the pariſh chuich 3 that M Baldon afterwards acquired the 


tation of a diſtin reQory z 
5 y belonged 
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belonged to Lewis Pollard, grandfather of the ſaid A. Pollard, 


| as parcel of the original rectory of Baldon ; that the ſaid Lewis 


Pollard, in the reign of Charles the Firft, fold and conveyed the 
of Baldon, and alſo the rectory or-reputed rectory of 


Marſh Baldon, to James Jennens, excepting the tithes of Little 


z that the plaintiff, by ſeveral. meſne conveyances for 
ſeveral years, had been ſeiſed in fee, and was then owner of the 


impropriate rectory of Baldon, comprehending Baldor, otherwiſe / 


Foot Baldon, c. as aforeſaid : that, as owner thereof, he was en- 
titled to all manner of tithes, both great and ſmall, yearly ariſing 
in the ſaid townſhips of Marſh Balden, Foot Baldon, and Saint 
Lawrence Baldon ; that, for ſome years, paſt, the defendant Cox 
had occupied a piece of land, called Smith, Piece, within the ſaid 


impropriate rectory ; that he had reaped and gathered therefrom, 


in the year 1766, a quantity of hay, the tithes whereof were 
due, and ought to have been paid to the plaintiff; that in the 
ſaid year he had alſo occupied a tenement and land in Hot 
Baldon, or Saint Lawrence Baldan, and another tenement and 
land in Marſb Baldon, all lying diſperſed in the common fields of 
Baldon, within the ſaid rectory of Baldon; that he had cut 
therefrom a quantity of clover, and carried the {ame away, 
without ſetting out the tithes thereof ; that the greater part of 
the lands belonging to the townſhips of Marſh Baldon, Saint 
Lawrence  Baldon, and Foot Baldon, lay intermixed in the ſame 
common fields ; that each of the tenants and occupiers of lands 
in the faid townſhips had, in reſpect of the ſaid lands, common 
for a certain number of ſheep and cows in the faid common 
fields 3 that the ſaid defendant had fed and depaſtured in the 
faid year, on the ſaid common fields, in right of his farm in 
Fort Baldon, or Saint Lawrence Halden, ſeveral cows and ſheep ; 
that he had had therefrom milk, lambs, and wool, the tithes of 
which ought to have been ſet out and paid to the plainritf ; 
that in the ſaid townſhip of Marſh Baldon, within the ſaid im- 
propriate rectory of Baden, there were ſeveral pieces of meadow 
or paſture land, called Battin's Cloſe, Cheney's Cloſe, otherwiſe 
Hayer, otherwiſe Burnthouſe Claſe, occupied in 1759 by ſeveral 
people ; that the tithes of corn, grain, and hay, yearly ariſing in 
and upon the ſaid cloſes, had been, time out of mind, ſet out and 
paid to the perſons from time to time entitled to the ſaid rectory 
impropriate of Balden ; that the tenants of the ſaid cloſes ſeve- 
rally made hay, and had duly ſet out the tithes thereof for the 
plaintiff's uſe ; but that the defendant Cox had entered on the 
ſaid cloſes, and took away the tithes, and converted the ſame to 
his own uſe, without making the plaintiff any fatisfaction for the 
ſame z that there was in the ſaid rectory of Baldon, a piece of 
land, called Knowle, thentofore parcel of the faid common 
fields, but for many years then paſt enjoyed in ſeveralty, and 
Planted with furze z that five lays or half acre; thereof were, in 
the year 1766, in the occupation of the defendant Lane and 

Bacon ; 

2 
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the property- of 
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ant Cox occup ud 
Smith's Pixce, 
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Vari Bacon; that they, in the ſaid year, gathered therefrom furze, 

| agdinſ® and conveyed away the ſame without ſetting out the tithes, 
©; though the former occupiers had conſtantly paid tithes. to the 
that Lane allo PIaintiff 3 that the defendant Lane had alſo, from the firſt of 
occupied Hatch January 1766, occupied ſeveral pieces of land lying within the 
Cloſe, Forty Acre {aid rectory, called Hatchet Che, Forty Acres Piece, and Hatchet 
* Picceand Hatchet Piece; that he had ſince that time reaped and gathered there. 
r from a quantity of hay, but had not ſet out the tithes thereof; 
that Martin oc · that the defendant F. Martin occupied a piece of land, called 
. — Hanging Hanging Landi, for ſeveral years, as tenant to the defendant 


P. 1; that he had made thereon hay ; that he had alſo fed 
and dEpaſtured cows, ſheep, colts, and other titheable cattle, 
which produced milk and calves; wool, and lambs, the 


| that all the de- tithes of all which were due to the plaintiff ; that he, the 
_— plaintiff, had frequently applied to tbe defendants to come to an 
tithe of the ſaid account for the tithes ſo by them reſpectively withheld from him, 
lands. and to make him a ſatisfaction for the ſame, but that they had 
refuſed ſo to do, Phe bill therefore prayed, that the defendants 
might be compelled, by decree, to come to a fair account with 
the plaintiff for all ſuch tithes by them reſpectively withheld or 
taken as aforeſaid, and to make a ſatisfaction for the ſame. 


| The defendant The plaintiff filed his 57¼ of reviver and ſupplemental bill againſt 
Cox dies, and the Farah Cox, ſtating, that V. Cox the defendant had died without 

cauſe is revived making him any ſatisfaction for the ſaid tithes ; that he had 

appointed her, his ſiſter, executrix of his will 3 that ſhe 
had proved the ſame, and poſſeſſed herſelf of his perſonal eſtate, 
&c. 3 that ſhe had ſince his death taken up the tithes of hay in 
Battin's Chſe, and converted the ſame to her own uſe ; and that 
ſhe had refuſed to make him any ſatisfaction for the ſame ; 
and praying that ſhe might be decreed to account for the tithes 
ſo ſubtracted by her brother in his life-time, 


The defendan's Ihe defendants E. Lane and P. Bacon inſiſted, that the rectory 

Lane and Bacon of Baldon, otherwiſe Foot Baldon, and the rectory of Marſb Balden, 
ſay, that M a * | + ue . a 

Baiden is a af. were two ancient, diſtinct, and adjoining pariſhes and rectories, 

tin& reQory, and in ſome parts intermixed with each other; that the manors 

| of Foot Baldin and Marſh Baldon were likewiſe ancient and 

diſtinct manors, and nearly co-extenſive with the ſaid pariſhes ; 

that the rectory of Foot Baldan, and all the tithes thereof, 

both great and ſmall, were, before the diſſolution of the monaſtery 

of Dorcheſter, part of the poſſeſſions of the ſaid monaſtery, as: 

reQory impropriate, and comprehended the townſhips of Fat 

Baldon, Saint Lawrence Baldon, otherwiſe called Bi/oop's Bald, 

and Little Balden; and that the rectory or pariſh of Mar 

Baldon never was comprehended in the rectory of Balden, other- 

wiſe Foot Halden ; that in the pariſh of Mar/b Baldon, otherviſe 

Marſh Baldington, there was an ancient pariſh church, which 

might formerly have been preſented to as a chapel having thc 


cure of ſouls ; but that the ſame never was a chapel ot cal 
to 


, . ß 


plaintiff was ever entitled to all tithes, both 
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3 


to Baldon ; that the ſaid” pariſh of Marſh Bald had been, Tarzan 
1 of Jamer the Firſt, confidered as a pariſh = 

and rectory of itſelf, as appeared by an ancient grant in the third „ C 
year of the reign of Edward the Third, and in other deeds 

and ancient of the courts held at Marſb Baldon, wherein 


Richard de Alien was called © rector of the church of Marſh 
60 ;” that on the diſſolution of the monaſtery of and was not in- 
Derchefter, the rectory of Baldon, or Foot Baldon, not compre- duded in _ 
hending Marſh Baldon, ſave as to a portion of the great tithes 1 of 
thereof, became veſted in THE cRowN ; and that 4. Pollard gun to ths 
and his wife became ſeiſed thereof by grant from Queen Eliza- plaintiff; * 
beth ; that the ſaid rectory and appropriated portions of the 
rectory or great tithes of Marſh afterwards came to L. 
Pollard, who conveyed the ſame, in 1626, to F. Fennens ; and 
that the ſaid rectory and the ſaid portions (except ſuch of the 
tithes thereof as were excepted or reſerved by the ſaid L. Pollard, 
or that had been fince granted away) had been, by ſeveral meſne 
conveyances and deſcents, ſince veſted in the plaintiff, And 
they denied, that the ſaid church, manor, or eſtate of Mar 
Baldon, had ever belonged to L. Pollard; or that the ſaid 

reat and ſmall, | 
within the pariſh of arb Baldon ; and infiſted, that the but that the ſaid 
defendant Lone was ſeiſed in fee, in her own right, of the manor a and ma- 
or lordſhip of Mars Baldin, then lately called Marſh Baldon, ., 2 
and to ſeveral farms and meſſuages thereto belonging, particularly to che defendant 
to a farm known by the name of the Manor Farm; that ſhe was Lane, who oc- 
alſo ſeiſed in fee of the advowſon and right of patronage of, in, Pied the farm 
and to the rectorial and pariſh church of Marſh Baldon ; that — 
ſhe being ſo ſeiſed did, in 1735, preſent the defendant P. Bacon ,, he erg 8 
to the {aid rectory and pariſh church; that he, being inſtituted the — 
and inducted thereto, became entitled to receive all tithes ariſing Ban, to the 
within the ſaid pariſh and the titheable places thereof, or to ſome fail rectoy; 
medur, compoſition, or ſatisfaction in lieu thereof, ſave and except hat Bacon is en- 
certain corn tithes, in the proportion of one in fifteen, of and — a8 E 
in certain pieces of land parcel of the Manor Farm, containing except a ff 
about ninety-fix acres, and alſo, on certain other lands lying teenth of the 
diſperſed in the common fields of Baldon of one in ten, and alſo com tithes, &c, 
except twenty ſhillings per annum which had been conſtantly and © 
immemorially paid by her in lieu and ſatisfaction of ſome other 
tithes ariſing on the {aid lands belonging to her, 


The defendant Lane alſo inſiſted, that — — divers Gay 2 2 a. 
ancient moduſes her to Bacon, in lieu of the tithes a 34% Ba 
ifing on — quarks the ſaid pariſh of Marſh Baldon, Yea". in ben pr 
and particularly an ancient modus of fourteen pounds — Mane Farm z 
amum, which had been immemorially paid by her and her 
anceſtors to the rectors of the ſaid pariſh, in lieu of all tithes 
wiling within the Manor Farm. She alſo infiſted, that ſhe was at Lene is alte 
_ „ —_——_— — to certain pieces of land deed of Ha- 
Vol. . 


chert“: Cloſe, the 
called Knowle, C..; 
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rares called Hatchatts Clyb, Knowle Pie, and other lands partly in 
ce (aid, pariſh of Ain Baden, and partly to Feat Bald 
1 formerly part of an eſtate called Baldor. 1 


do 
Als 


af of one acre, or in Twenty Arres Tenement, in the occupation of 
but to the tithes the defendant Cox ; but they admitted, that all the tithes of the 
of Fax dus other tenements of forty acres in the defendant Cox's occupation 
belonged to the plaintiff, as lying within the faid r 
impropriate of Foot Baſdn. They alſo admitted, that the 
- defendant Cox had, during ſeveral years, occupied Smith; 
Meadow and the Twenty Acres, partly in the common fields of 
Baldon, and partly incloſed ; and ſet forth the other lands occu- 
| pied by other people. 
The defendant The defendant Bacon admitted, that the ſaid V. Cox, as his 
Boers fays, that tenant, and in his right, took in the ſaid years, the tithes of 
tithes as his te- the graſs of the ſaid meadows z and denied, that the other occu- 
nant z piers had taken away the ſaid tithes 3 but ſaid, that they 
. +. ,*» were ſet out for him, and that the tithes of all hay ariſing 
from the faid cloſes had been cuſtomarily, and time out of 
mind, ſet out and taken by him and his predeceſſors. He 
admitted, that the plaintiff's tenant did in 1759, but without 
_ any right, take away ſome hay from Battin's Cloſe, under pretence 
of; being entitled to the tithe thereof, ont 


that there ace The defendants ſaid, that they believed that the tenants and 
— , occupiers of lands in the common fields belonging to Foo Baldn 
Feet Baldea and and farb Baldon, had, in reſpect of their ſaid 1 right of 
Marfs Bald; common there for cows and ſheep. 
that the ſmall The defendant Bacan inſiſted, that all tithes ariſing from the 
e daa cows or ſheep commoned on the ſaid fields, in right of lands in 
„ the pariſh of Mar/b Baldan, belonged to him as rector thereof; but 
paid where the as the ſaid common fields had ſcarcely ever been full ſtocked, in 
greater part of order to avoid diſputes, the ſmall tithes ariſing therefrom had 
ee lands lay ; been uſually paid for the whole to the tenants of the tithes of tha | 
pariſh in which the greateſt part of the lands lay. ac at 
that there ic in The defendants admitted, that there was apieceof heath ground rit 
Mare B. lying in the ſaid pariſhes, but belonging to the manor of Mor ex 
A, called the Knowle, which had been, for many year, I ex: 
Knowle ; planted with furze, and enjoyed in ſeveralty, and was at certail to 
b times commonable to the owners of lands in both pariſhes ; and eſt 
they ſubmitted, whether ſurze growing on commonable heaths eſt: 
that the forze was titheable. They denied, that they knew, or had heard, hel 
growing there- that tithes had ever been demanded for furze growing thereon 


mn WW SRP. 3 


3 Sd > nr nc =o. Me, . of we 


- on is not tithe. ; : 
* till twenty years ago, though they admitted the tenants and 
able 5 oye cccupiert thereof had of late years, and did then pay tithe 
a 5 1 


31 
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c 
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in kind of all furze growing thereon to the plaintiff, notwitb- Yarzwan 
ſtanding the ſame in other pariſhes adjoining was not eſteemed n 
titheable, | WF . ad Oat, 
The defendant Bacon inſiſted, that if the plaintiff had any be ls entitled to 
right to tithes of any part of the ſaid furze, he had likewiſe a the tithes of & 
ight to all ſuch parts as lay within the pariſh. of Marſh Baldon. n 1. Alg 
admitted, that hg held five lays or half acres of land in the Bade,; 
Knowle, belonging to an eſtate in Foot Baldon ; that in 1761 that the furze he 
he cut furze and fern therefrom, and carried the ſame away, eut in the pariſh 
without ſetting out the tithes, and uſed the ſame in burning a . Fo Heide 
kiln of lime for the manure of the lands in Forty-Three Acres me for manure, 
Piece, whereof the plaintiff had received a portion of great tithes, andbricks for the 
and alſo in burning of bricks for the repairs of the farm-houſe ; 7eparation of his 
and he inſiſted, that it was exempt from the payment of tithes, ue; 
even if furze were otherwiſe liable ; but he denied, that the 
0s owners thereof had conſtantly paid tithes for the 
e. | 


The defendants admitted, that there were, in Mar/b Baldon, the that the tithes of 
lands called Hatchet? wr Forty Acres Piece, and Hatchett Furlong z Forty Acres Piece 
that they had been in the occupation of the defendant Lane ſince . red by 
January 17613 and that ſhe had reaped and gathered therefrom ** 
hay, without ſetting out the tithe thereof, becauſe ſhe inſiſted, that 
the hay tithes of the ſaid Forty Acres Piece were covered by the 
faid modus or compoſition of fourteen pounds; and that he and that Hatchere 
Hatchett Piece and Hatchet Cloſe were part of Little Baldon eſtate, % in Lit 
the tithes whereof were not purchaſed by 7. Fennens, They 8 3 
further ſaid, that they believed L. Pollard was, in his life-time, , g 
ſeiſed in fee of Little Baldon Farm, lying intermixed in the ſaid were not con- 
pariſhes ;_ and inſiſted, that the tithes of that part lying in Marſb veyed to the 
Balden then belonged to him and the miniſter or rector thereof; plaidtitf ; 
and that he excepted out of the ſale, to the ſaid '7. Jennent, of 
the ſaid impropriate rectory of Foot Baldsn all the tithes whatſo- 
ever ariſing from the faid Little Baldon eſtate : and that there- 
fore none of the tithes ariſing from the ſaid eſtate paſſed by the 
conveyance. | 


The defendant Lane admitted, that Little Baldon eſtate was, but that the 
at the time of the ſale and reſervation, a freehold eſtate of inhe- _ 1 
ritance z and that the ſaid L. Pollard and his heirs, under ſuch I; a 
exception and reſervation, afterwards enjoyed the ſaid eſtate 
exempt from the payment of any tithes, ſave ſuch as belon 
to the rector of Marſh Baldin in right of that part of the ſaid 
eſtate which lay therein; and inſiſted, that ſuch part of the ſaid 
eſtate as was become veſted in her as heir to him ought to be 
held free and exempt from the payment of all the tithes, ſave as 
aforeſaid. She alſo inſiſted, that the ſaid Hatchet Cloſe and 
other the lands part of the ſaid Little Balden eſtate veſted in her, 
had been ever ſince held free 3 ſince the 9 

2 , 3 . + 


* 
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to the rector. of Marſh Baldon ; and that all rhe 1 tithes 


in general of Marſs Baldon lands, and all the corn and hay tithes 


that the tithes 
of . Hanging 


i 


neral and unappropriated part of the ſaid rectory of Mar 


ſufficient enjoyment had been had to 
longed to him as general rector of the ſaid pariih. | 


The defendant 


puts in 
the like anfwer. 


that the defendant Bacon, as rector of Marſh Baldon, was entitled 


ariſing therefrom, which had been uſually enjoyed by the rector 
of Marſh Baldon, ſtill remained due to him as before the ſaid ſale 
or exchange of lands, , 


The defendant Bacon admitted, that the defendant Martin, 
during the ſaid years, had held the Hanging Lands lying in Marſb 
Baldon by leaſe from him, and that ſome hay and other tithes 
aroſe therefrom z but he inſiſted, that the plaintiff was not entitled 
to hay, or any tithes ariſing thereon, except of corn, but that 
the fame belonged to the rector thereof; that they had con- 
ſtantly ' and immemorially been enjoyed by the defendant 
and his predeceſſors ; and that, as rector of Marſh Baldon, 
he was entitled to all the ſmall tithes, and alſo to certain portions 
or parcels of the great tithes ariſing therein, and alſo to the ſaid 
modus or compoſition of fourteen pounds per annum, in lieu of 
the hay and all ſmall tithes, and the eſt part of the corn 
tithes ariſing on the Manor Farm, and alſo to all hay tithes ariſi 
within the Cid pariſh (ſave of certain lands held by the bind 
from Duecen's College, in Oxford, called Durham Sers and Spindler), 
and allo to all other tithes whatſoever (except ſuch parts 
or portions of the great tithes as had been uſually held and 
enjoyed by the plaintiff and thoſe whole eſtate he had), whether 
the ſame ged to him by the firſt endowment of the ſaid 
church, or by any ſubſequent gift, grant, endowment, preſcrip- 
tion, permiſſion, right, title, or claim whatſoever ; that the ge- 


Raiden was veſted in him by his inſtitution and induction there- 
to z and that all new tithes * therein, whereof no 
x the right thereto, be- 


The defendants Cas and Martin ſaid, they held the ſaid farm 
and lands as before-mentioned, and put in the like anſwers ; 
and inſiſted, that the plaintiff was not entitled to the tithe 
in kind of hay, or any thing in lieu thereof ; but believed, 


to all tithes ariſing on the Demeſne Lands of the manor of 
Marſh Baidon, and alſo to all manner of ſmall tithes, or to ſome 
compotition for the ſame ; that the Manor Farm was part of 
the Demeſne Lands of the ſaid manor z and that an ancient 
compoſition of fourteen. pounds per annum then was, 
had been yearly paid by the owners of the ſaid Manor Far, 
| ; of 
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or their tenants, to the rector of Marſb Ballin, in lieu of all YoTenav 
tithes ariſing therefrom, ; again 


3 
The defendant Sareb Cox admitted by her anſwerher brother's u., 
death; and that ſhe was executrix, and had ſufficient aſſets, Cas dun af. 
&c, : and the defendants ſet forth the ſeveral ſpecies of tithes gu. 
they had upon their ſaiddands. 8 We 


The defendants Bacon and Lane filed their crofs bill againſt Bs and Las 
Tateman, ſetting forth the ſeveral matters mentioned and >» pin Pre 
infifted on in their anſwers to the original and amended bill; frm there 
and praying, that a trial at /aw might be directed to aſcertain ng to the 
the right to the tithes claimed by Tasman; that the conveyance tithes of Mar 
made by Lewis Pollard to James Jennem of the reQory — —— 
impropriate of Foot Baldon and the ſaid impropriate tithes of 2 
Harl Baldon, particularly deſcribed and fer forth in the faid 
bill; and alſo the agreements, articles, and deeds of exchange of 
lands part of Little Baldn Farm and of the tithes thereof 
might be produced at ſuch trial, and likewiſe at the hearing of 
the cauſe; that Yateman might be reſtrained by injunction 
from proceeding in the mean time againſt the tenants of 
the plaintiffs and other inhabitants of the pariſh of Mar 
Bo den for the titheable matters. in diſpute in the faid cauſe ; 
and that the plaintiffs might be quieted in the pofleflion of 
their tithes according to their reſpective r__ therein ; and 
particularly that the right of the plaintiff Elizabeth Lane 
might be eſtabliſhed in the tithes of her lands late part of 
Little Balden Farm, which had not been ſold or conveyed to 
James _ Jennens or to other perſons under whom Tateman 
claimed ; and alſo in all other lands and titbes which had been 
2 to her anceſtors in lieu of the faid Latzle Baldon tithes 
lan 


The defendant Yateman admitted, that Elizabeth Lane had Taman admits, 
been ſeveral years ſeiſed of ſome eſtate of freehold of and in the ht E. Lane 
manor of Marſb Baldon, and alſo of Hatchett Piece, Hatchete * Fasan of 
Chſe, the Knowle, the Great Monk Hill, and part of Little Mank 11,6 Baden, 
Hill; but faid, that he did not know that they were part of of Hache Piece, 
Little Balden Farm, excepting Hatchett Piece, which he admitted Hatcher Ci, ib. 
was part of the ſaid farm. He alſo admitted, that the pariſh of — ne | 
Baldon comprehended the ſeveral townſhips aforeſaid ; that the , 
rectory of the ſaid pariſh formerly belonged to the monaſtery of 
Derchefler, in the county of Oxford; that afterwards the townſhip 
of Marſh Haldon, which had a church or chapel, acquired the 
reputation of a pariſh ; that the faid church or chapel was ori- 
giually endowed by the lord of the manor of Marſb Balden, 
who had always preſented an incumbent thereto ; that Elkzabeth that ſhe had 
Lane had, as lady of the ſaid manor, preſented the plaintiff Preſented Ba- 


l to the church of 
Bacon . church rn that he was thereupon „ Baiden ; 
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Tartan inſtituted and indufted thereto; that he thereby became entitled 
_— tao the tithes of the Manor Farm, and of certain other lands 
+3 Cora, Within the faid townſhip, of which the chaplain of the faid 
chapelry was thentofore endowed ; but not to all tithes, tenths, 
2 and oblations whatſoever, or to ſuch tithes as were inſiſted on 
but not to the dy the plaintiff Bacon, He inſiſted, that Lewss Pollard, in the 
extent claimed ; fourteenth year of the reign of Jamet the Firft, then impropriator 
and infiſts, that of the rectory of all the Balls demiſed the ſame, for ninety- nine 
the reQory of years, to William Allen, by the deſcription of “ all that rectory 


Baldon, includ- «© or- rectories. parſonage or parſonages of Foot Baldon, Saint | 


"ys Maſe Bai" „ Lawrence Baldon, and Marſh Balden, with the tithes thereof, 
tithes, except of and three acres of arable lands lying in the fields parcel of 
Li-  Baldon, « the glebe lands of Balden, except the tithes of Little Balden, 
un e and of one tenement, and of one yard land in the tenure of 
g „ P, Shurle, and ſuch tithes as had been enjoyed by R. 

&« Humphreys, clerk, then incumbent of the ſaid chapel of Marſb 

« Baldon, for twenty years then paſt ;“ that he afterwards con- 
veyed the reverſion thereof to James pow z and that he had 
become entitled to the ſaid rectories by a regular courſe of con- 
veyance from the ſaid James N He alſo inſiſted, that in 
1293 Peter De La More, then lord of the manor of Marſh Baldon, 
preſented Hugh de _ Barkington to tlie chapel of Marſh Balden ; 
and that it was twice afterwards preſented to as à chapel ; 
but he admitted, that before the diſſolution of the monaſtery 
of Dorche/er, and ſince that time, it had been preſented to as a 
church ; and that Marſh Baldon had been reputed to be apariſh, 
and the church a pariſh church, and an ancient rectory 
in reputation, and had been reputed to be ſeparate and diſtin& 
from Foot Baldon, Saint Lawrence Baldon, and Little Baldon. 
He alſo admitted, that the plaintiff Bacon was preſented to the cure 
of Marſh Baldon, under the name of the rectory and pariſh 
church of Merſb Baldon; but he inſiſted; that there was no ſuch 
and that Baco* ancient pariſh church as Marſh Balden ; of that if there was, 
bes ae ein "hg that the ſame was not a rectory, but only a ward or townſhip 
with the rectory of Baldon, and a chapelry belonging to Baldm 

rectory; and that he was not rector of the ſaid pariſh, but only 

curate thereof under him; and that the preſentations of a clerk 

to the faid church or chapel of Marſh Baldon, under the name of 

a rector, were done without the concurrence of the then owner 

of the ſaid rectory of Balden, and could not deprive him of 

any part of his ſaid rectory; and he claimed the whole tithes of 
the ſaid pariſh (except ſuch tithes within Marſh Baldon as the 
plaintiff Bacon could ſhew a right to by grant or preſcription), 
under the words of the conveyance from Levis Pollard in 1626, 
and as a general impropriator thereof, He admitted, that the 
inhabitants of Marſh Baldon had, for many years, baptized their 
children in the church or chapel of Marſh Baldon, and had 
buried their dead in the chapel or church yard there ; but 
inſiſted, that ſuch privileges were enjoyed by other chapelries 
ta 
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to the rectorial church, and was not any evidence of an inde- 
pendant church or rectory. He alfo admitted, that Foxt Baldor 
and Saint Lawrence Baldon, with the greateſt part of Litthe 
Baldon, paid parochial rates together, and maintained their _ 

e from Marſh Bald ;, and that Marſh Baldan, with ſmall 
portions of Little Balden, were alſo rated together ſeparate from 


124 TT rn 


the other Balabnt. He inſiſted, that the faid L. Pollard was, 
in 1626, alſo ſeiſed of the ſaid farm and eftate called Little Bal- 
dun; and admitted that Jahn Danvers, father of Sewan Danvers, 
was at the fame time ſeſſed of the ſaid manor and manor farm 
of Met Bald; that, as lord of the faid manor, he had a ri 
. of preſentation to the ſaid church or chapel ; and that the ſaid 
t Robert Humphreys was then incumbent thereof, and held and 
. enjoyed all the glebe lands and tithes with which the faid chapel 
[4 had been endowed. He ſaid, that he believed that the ſaid I. 
b Pollard, or F. Pollard his fon, who intermarried with the ſaid 
d 8. Danvers, afterwards ſold the whole, or the greater part of 
1- Little Baldon, with all tithes ariſing therefrom ; but whether 
in on the fale thereof, and of the faid eſtate occupied by the faid 
n, Shurle, they made any reſervation thereof, or of any of the tithes 
T thereof, from the defendant, he knew not; but admitted, 
l; in caſe any part of the ſaid eſtates or tithes were reſerved, 
ry the ſame deſcended to the plaintiff Lane, grand daughter of the 
2 faid J. Pollard. He further inſiſted, that after the ſale of the 
ſh, ſaid rectory to the ſaid F. Jennent, the faid L. Pollard, and 
ry alſo the purchaſers of the ſaid eſtate claiming under him, 


a& had held and enjoyed Little Baldon eſtate free from the payment 
bn. of tithes, except ſuch parts and tithes as had been fince 
are ſeparated therefrom, He admitted, that the plaintiff Lane had, 


iſh for many years, held lands free from the payment of tithes ; and - 


ich infiſted, that ſuch lands were part of Little Baldon eſtate, and 
74S, ſome of the lands whereof the ſaid IL. Pollard reſerved the tithes 
hip on the ſale of the ſaid rectory; but he admitted, that ſuch lands 
aon and tithes, not having been ſold with the reſt of Little Baldun 
nly eſtate, had deſcended to her, as heir of the faid L. Pollard ; but 
whether ſuch lands were part of Little Balgon eſtate, or exempt 
e of from the payment of tithes, he could not ſet forth. He inſiſted, 
ner that divers agreements and conveyances had been executed be- 
\ of tween the ſaid L. Pollard and J. Pdlard, and thoſe claiming under 
s of them, with other perſons proprietors of lands in Ba/den, and divers 
exchanges made of land parts of Little Baldon Farm, for other 
lands belonging to ſuch other perſons ; and that the tithes of the 
ſaid lands were alſo exchanged with the ſaid 4 Jennent; and 
that by means thereof the tithes of the ſaid were ſeparated 


from lands themſelves, and belonged to him as claiming under 
the ſaid James Jennens. He admitted, that he claimed the tithes 
of all hay ariſing on the ſaid lands late part of Litile Baldon 
Farm, or on the lands * the ä 

; 4 at 


37. 


| to eaſe the inhabitants from carrying their children and dead Vr 


Cor 3 
1 Cn. 


© 
oY 


312 


- DECREES IN TITHE CAUSES - 1 | 


van that in 1789 he ordered his tenant to take tithes of hay ariſi 


en; 
610 Genres 


on all, the lends in Morfb - Bolden whereof he was enti 

to the corn tithes when the ſame were ſown, with corn, 
and particularly on Smith's Piece z that his tenant took away 
part of the graſs mowed on the ſaid piece as the tithe there- 
of, without the tithe being properly ſet out ; that an action 
of treſpaſs. was brought againſt his tenant 3 and, as the ſaid tithe 
had been irregularly taken, he ſuffered judgment to go by default. 
He inſiſted, that all tithes. on Smith's Pixar and the ſeveral 
other pieces of land titheable in like proportions, and which had 
been regularly ſet out and marked as tithe, had, from time to 
time, been enjoyed by the defendant and his tenants of the ſaid 
rectory of Balden, and by the ſeveral owners and occupiers 
thereof, ever ſince ſuch proportion and mode of tithing had 
been eſtabliſhed, . uf 


The plaintiff in the original cauſe replied ; the defend. 
ants rejoined ; witnefſes were examined on both fides : the 
laintifls in the croſs cauſe replied ; and the defendant rejoined; 

t no witneſſes examined on either fide. 


By an order made in the croſs cauſe, it was ordered, that the 
2 ſhould be at liberty to read on their behalf the depoſi- 
s of the witneſſes in the original cauſe, 


Upon hearing theſe cauſes ſeveral days, and counfel for all 
parties; and on reading an order to prove exhibits at the 
hearing; and reading the defendants a record of THE 
FIRST FRUITS OFFICE of the valuation of eccleſiaſtical livings 
taken by ſpecial commiſſion iſſued for that purpoſe in the twenty- 
ſixth year of the reign of Henry the Eighth, under the title, 
<. Cyddeſden Decanatus et Afton Decanatus ;” and reading, for 
the plaintiff, ſeveral entries in the ſaid book, under the title, 
ic Extenta Poſſeſhomum pertinent. Regin. Coll, Oxon. ;” and 
—_— an order for the plaintiff to prove exhibits, &c.; a copy 
from the taxation roll for eccleſiaſtical benefices, dated the thirty. 
hrſt year of Edward the Firft ; an extract, dated the thirty-firi 
year of the ſaid king, under the title, « DZecanatus de Cuddeſdin 
« Inguifitio pot Mertem Philip S. De La Mere; an exhibit 
marked letter B, from the regiſtry of the dioceſe of Lincoin; 
a copy from the augmentation office of the grant of the rectory 
of Baldon to Dionyfius Toppis, in the twenty-eighth year of 
Henry the Eighth ; a copy from the records in the rolls chape 
of the grant of the rectory of Baldon, dated the third of 
December, in the eighth year of Qucen Elizabeth ; a copy of: 

t from Robert Hall to Arthony Pollard, dated the ſeventh d 
„ in the eighth year of Queen Elizabeth ; a cop) 
from the licence of the records in the Rolls Chapel for Ji 
Pollard to convey to Gaddard, dated the firſt of April, in the 
ſeventh year of James the Fig; a copy from the 8 
| | h office 
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affice of the grant of the rectory of Baldon to Dionyfius Toppir, — 


dated the twenty-firſt year of Henry the Eighth; a copy from the 
office of the treaſurer remembrancer of the grant of the rectory 
of Baldon to Robert Hall in fee, with ſeveral licences to alienate, 
dated the ſecond year of Charles the Firft ; an indenture, dated 
the thirtieth' of October, in the fourteenth year of James the Firſt ; 
indentures of fine of Michaelmas Term, in the fifteenth year of 
James the Fig; an indenture, dated the twenty-ſecond of May, 
in the ſecond. year of Charles the Firſt, between Nicholas Pollard 
of the firſt part, and Jennent af the other part; the exem- 
plification of a fine in Michuelma Term, in the ſecond year of 
Charles the Firſt; an indenture, dated the twentieth of September 
2649, between John Fiennes and Fobn Pollard of the one part, 

James Fennens of the other part; and alſo a ſchedule annexed 
to the ſaid deed ; an indenture, dated the eleventh of Fuly 1691, 
between Richard Jennens of the one part and William Jennens 
of the other ; indentures of leaſe and releaſe, dated the tenth 
and eleventh of Jug 1691 ; an indenture, dated the thirtieth 
of May 1693 ; indentures of leaſe and releaſe, dated the 
eleventh and twelfth of September 16993 various other in- 
dentures down to 1711 ; the laſt will and teſtament of Fran- 
cis Tateman, dated the twenty-third of Fuly 1712; two 
indentures, dated the fourteenth of March 1714 and the 
eleventh of April 1718; the laſt will and teſtament of William 
Lateman z the depoſitions of ſeveral witneſſes ; and the an- 
ſwers of the defendants Lane and Bacon, Cox and Martin; 
and reading, on behalf of the plaintiffs in the croſs cauſe, 
an extract from the regiſtry of the dioceſe of Lincoln, containing 
ſeveral entries in the book of inſtitutions of the Biſhop of 
Chedaworth, dated reſpectively from the [ninth day of Auguſt 
1465 to the ſeventeenth of May 1533, being copies of inſtitu- 
tions to the ſaid rectory and A nh of Marſh Balden ; 
ſeveral exhibits, marked A, B, C, D, E, F, and G, being like 
copies of inſtitutions to the ſaid rectory and pariſh church; 
and alſo on reading, on behalf of the defendant Tateman, from 
the ſaid extract from the regiſtry of the dioceſe of Lincoln, 
ſeveral entries in the book of inſtitutions of Biſbop Chedworth, 
dated the day of , and the tenth 
of March 1372, being copies of inſtitutions to the church or 
chapel of Marſb Balle; and alſo reading, for the plaintiffs, 
another entry, dated the twentieth of October 1371 ; a grant, 
dated in the thirty-third year of King Edward the Third, from 
Sir Robort De La Mere, Knight, to Walter De Chiltenham, 


zotine. of the church of Heyjord, and - Richard De- Albyten, 


rector of the church of Mar/b Baldington, of the manor of 
Marſb Baldington and the advowſon thereof; a grant, dated in 
the thirty-third year of Edward the Third, from the ſaid 
Walter De Chiltenham and Richard De to the ſaid Sir 
Robert De La Mere and Maud his wife, of the ſaid manor and 
po ad vowſon; 


Cox; 
* « Cours, 


Yarenin 
again 
- Cox; 
M Contra, 


Boch bills diſ- 
mifſcd with 
coſts, 


A rehearing 
granted; 
The proceedings 
revived againſt 
the repreſcnta- 
tives ol Eligzaberb 
Lane. 


The rehearing 
adzourncd, 


. 
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advowioa ; an indenture of leaſe,” dated the twentieth 


of 

Fune, in the firſt year of Edward the Sixth, between Lord 
indfor and John Roydon and others, of the ſaid manor of 
Marſh: Baldington and the advowſon thereof ; an indenture 
of releaſe, dated the fifth of April, in the fourth and fifth years 
of the reign of Philip and Mary, from M alter Windfer, ſon of 


Lord Windfer, to Sir Thomas Pope and his wife, of the manor of 


NMarſb Baidington, and the advowſon and right of patronage 
to the pariſh church of Marfb Bald ; indentures of fine of 
Hilary Term, in the fourth and fifth years of Philip and Mary, 
between the ſaid Sir Thomas Pope and Elizabeth his wife, 
plaintiffs, and William Lord Windfor, defendant of the manor of 
Alarſh Baldon and the advowſon thereof; 'n deed of 

between the ſame parties of Znfter Term, in the fourth and fifth 
years of the ſaid Philip Mary of the ſaid manor and 
advowſon ; an. indenture, dated the eighteenth of January, 
in the.thirty-ſeventh year of Queen Elizabeth, between William 
Pope of the one part, and Daniel Danvers and Suſannah his wife 
of the other part, being a grant of the ſaid manor and ad vowſon; 
an indenture, dated the tenth of Octaber 1613, being the ſet- 
tlemCtii made on the marriage of John Danvers, ſon and heir 
of the faid Daniel Dazvers, with Anne the daughter of Anthony 
Sadler, of the ſaid manor of Marſb Baldington, and the advowſon 
and right of patronage to the ſaid church of Manſb Baldon ; 
an indenture, dated the twentieth of April, in the twelfth year 
of Charles the Firſt, whereby Jabn Pollard and "Suſannah his 
wife, daughter heir of the ſaid uh Danvers, covenanted 
to levy a fine of the manor and advowſon ; and on full debate 
of the matter; | 


Tux Count ordered the original bill, the amended bills, the 
bill of revivor and the ſupplemental bill filed by the plaintiff 
Francis Yateman to be diſmiſſed with coſts ; and the bill filed by 
Phanuel Bacon and Elizabeth Lane, widow, againſt the ſaid 
Francis Yateman, to be likewiſe diſmiſſed with coſts, 


By an order made in this cauſe on the eighth day of June 1771, 
a rehearing was granted; 

And Elizabeth Lane having departed this life, the ſuit was 
revived againſt C. Willoughby, executor of and deviſee in her 
will, and T. Cawley her heir at law, who appeared, and the ſaid 
T. Cawley filed his anſwer thereto, and the ſaid ſuit and pro- 
ceedings were revived. 


On the twenty-fifth day of Fune laſt, the further hearing of 
this cauſe was adjourned, with liberty to the plaintiff in the 


mean time, on payment of the coſts of the day, to amend his 


bill of revivor; and the defendant filed his anſwer thereto, 


bill of revivor, aud require an anſwer thereto from the defendant 
C. Willoughby. In purſuance thereof, the plaintiff amended his 


The 
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The cauſe came on, on the twenty-fixth of November 1772, Yarzuan 
and was heard for ſeveral days; and upon hearing counſel for 2-4 
all parties 3 and reading ſeveral orders, to prove exhibits at the oer! 
hearing vivg voce; and upon reading the former evidence, with es 
ſeveral additional exhibits ; the Court ordered the cauſe to ier gyeral days. 
ſtand over for the judgment of the Court. 2 


© The cauſe ſtanding this day in the paper of cauſes came on 


for the opinion of the Court. 


Tux Cour ordered, that ſo much of the order made on Thewecree GM. 
the hearing of this cauſe on the thirteenth day of December miſſing Tate. 
1770, as directed that the original and amended bills, and the — 
bill of revivor, and ſupplemental bill of complaint, filed by the 
faid plaintiff F. Yatemen, ſhould be diſmiſſed out of this Court, 
with coſts, to be taxed for the defendants by the deputy 
remembrancer be aflirmed ; and that the ſum of ten pounds, the 
depoſit paid into court by the plaintiff, to abide the event of 
the re-hearing of this cauſe, be paid out to the defendants, or 
their clerk in court. . 


Now on the fourth of February 1774, upon hearing counſel ,,, the ſud de- 
for the defendants, praying, that the following order of THE cree affirmed in 
Hovsz or LoxDs might be made an order of this Court, To Tx» Horus os 
Mr, „ Die Mercurii, the twenty · ſixth of January 1774, after Loss. 

« hearing counſel this day upon the po and appeal of F. 

% Yateman, gentleman, complaining o 42 of a decree of THE 

« CourT oF EXCHEQUER of the thirteenth day of November 1770; 

« and alſo an order of the ſaid court of the twenty-ſixth day 

« of November 1772, affirming the ſame, and praying, that 

« the ſame might be reverſed, or that the appellant might 

« have ſuch other relief in the premiſes, as to this houſe 

« ſhould ſeem meet; and alſo upon the anſwer of Sarah Cox, - 
« and others, put in to the ſaid appeal, and due conſideration 

« had of what was offered on either fide in this cauſe; 1T 1s 

« ORDERED AND ADJUDGED by the lords ſpiritual and temporal 

« in parliament aſſembled, that the ſaid petition and appeal be, 

« and is hereby diſmiſſed this houſe ; and that the ſaid decree % 
« and order therein complained of be, and the fame are hereby 

« affirmed, ASHLEY Cowrtr, Clerk of Parliament.” And 


Tus Coun, upon reading the ſaid order of THE Housk or 
Lon ps, ordered it as prayed, 


PEAcock again/ GREENHILL, Tarn. Tzau, 


; 8. Gro, 3. 

Eſer, gth July 1768. 8 
HE bill ſtated, that Pickering, deceaſed, was for twen- The plaintiff, as 
ty years before, and at his death, ſeiſed in fee ſimple, or of c % Alan, in 
ſome other good eſtate in poſſeſſion, of all that grange or fr, ciaims the 
a MANOT tithes of Ham 
Frith Farm, in 

kind. 


316 
f Feacaen 


GC.. 


deen grubbed up, and converted into tillage with their reſpeQtive 


north fide- of the highway thereto to How Frich, and from 
| Stwatford Lang 


that for three years paſt he had . wholly ſubſtracted the ſame; 
| The bill therefore prayed, that the defendants Coates and Cooper 


' DECRBES IN TITHE CAUSES ' A 


manor called ond Grange, with all the rights, &c. fituate in 
the parith of Hef Ham, in the county of Ah, and all thoſe 
ten acres of meadow, gone Tn Alead, and all thoſe 
arable lands which were formerly woodlands, and had then late 


appurtenances in the faid- parith, to the ſuid OF manor 
belonging, containing frxty acres, and all thoſe tithes of grai 

and hay to the rectory of e Ham belonging, or 2 
Stratford Langthorne, together with the tithes of C/ophams, on the 


borne, on the fouth part of the highway, to the 
north part of Green Streu and Stratford Langthorne, together 
with the tithes of Weſiney, to the pariſh church of Wef Ham, 
and from thence up to Upton Croſs, and fo by Partway, to the 
fouth end of the highway called Green Lane with their reſpective 
2ppurtenances, &c. in the pariſhes of Weſt Ham and Eaft Ham; 
that being fo ſeiſed, he made and duly executed his la will, 
dated the ſeventeenth of December 1754, and thereby gave and 
deviſed his real eſtates at Ae Ham to his neice Aun Adachin, 
tor life, and after her deceaſe to the plaintiff Mary Peacect's 
children, &c. ; that the plaintiff Mary Peacocts mother, Ann 
Hacbin, on the death of the fad Pictering, entered on 
the premiſes, and enjoyed them until her death in the year 
17581 that the plaintiff Mory Peacock then became entitled 
thereto ; that ſhe had ever fince enjoyed the ſame ; that 
188 to the marriage of Jen and Mary Peacech, the plaintiff 

ary, by indenture, dated the twepty-fifth Seprember 1765, 
made between them and the defendants Coates and Cooper, did 
aſſign, demiſe, &c. to the ſaid defendants ber real eſtates 
fituate in E Ham and V Hom, to hold, &c. for ninety. 
nine years, &c. upon truſt to permit her the ſaid Mary Peacack to 
receive the rents, iſſues, and profits to her ſeparate uſe ;.that the 
defendant Greenbi/}, for nixtecn years paft, had held lands and 
tenements, particularly fifty acres of arable land, parcel ef a farm 
called Ham Frith Farm, in the ſeveral titheable places aforeſaid; 
that the tithes. of corn and grain, . yearly ariſing therefrom, 
had. of right belonged to the plaintiffs for eight years paſt, in 
kind, as . tenant, farmer, or leſſee thereof ; that the ſaid de- 
fendant had for many years occupied the faid fifty acres of 
hand, and had ſet out, rendered, and paid in kind to the plain- 
tiff Huddle's father, who was leſſee of the faid tithes, and to the 
faid plaintiff ſince his death, the tithes of the faid premifes z but 
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and that the fuld tithes were of the yearly value of ten pounds. 


might ſet forth what eſtate, right, and title they claimed-to the 
ſaid tithes; and that the defendant Greenhill might account 
with and pay to the plaintiffs, or to one of them, the fng/e value 


of all tithcable matters which had ariſen on the ſaid premiſes, 
in his occupation within the ſpace of three years paſt, The 
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The defendant Greenhill, as to ſo much of the bill as required Pracoex 
kim to diſcover the quantities, qualities, and values of the 6 . 
üthendle matters which had ariſen within the ſpace of three W ik 

and to account for and pay the plaintiffs, or one of them, — We 
the agi value thereof, and as to ſo much as ſonght any relief unde were par- 
agxinft him concerning the ſame, pleaded in bar, AND For cel of the ped. 
FLEA SAYD, That the fifty acres in the bill mentioned to be in ſetions of the 
his occupation, and every part and parcel thereof, had been fe bes e 
before, and at the times of the ſurrender and diſſolution of the ati * 
late monaſtery or abbey of Stratford Langtbrne, parcel of er abbies. and of 
the poſſeſſions and demeſne lands of the abbots and monks or we ie or. 
convent of the ſaid abbey ; that they were in the actual poſſeſ- A 
ſion and occupation of the abbot and monks thereof; that the that was held 
Aid abbey was one of the greater monaſteries, and of the order _ — 22 
of the Ciſtertians z and that the ſaid lands were held by the ſaid v dee; 
abbot and monks or convent acquitted and diſcharged of the 
payment of tithes. The plea further Rated, that the ſaid abbot tha: the ſaid ab- 
and monks or convent had been, for time immemorial, and deu Ao held ger 
were at the times of the ſurrender and diſſolution thereof ſeiſed E oe 2 
and poſſeſſed of the rectory and parſonage of the pariſh church the tubes of Has 
of N Ham, and of the tithes in the bill mentioned ; that rich Form; 
the ſaid abbot and monks or convent had been, for time im- 
memorial, and were, at the times of the diflolution and the 
ſurrender thereof, ſeiſed and poſſeſſed of the ſaid fifty acres of 
land, and then, and for time immemorial, had occupied the 
ſame z that they, on or about the eighteenth of March, in 
twenty-ninth year of the reign of Henry the Eighth, ſurrender- 
ed the ſaid monaſtery or abbey into his hands; that it was, 
by an act made in thirty-firſt year of his reign, diſſolved, and 

all the' poſſeſſions thereof veſted in the ſaid king, his heirs, 
and ſucceſſors; and that thereby the poſſeſſions and lands in 
their poſſeſſion, and the ſaid 1 became diſcharged from 
the payment of tithes, The plea further ſtated, that the ſaid fifty that the Gig 
acres of land were part of the Ham Frith Farm, and that the ſame, fum s outefthe 
and every part thereof, were out of the bounds or diſtricts from titheadie places 
which the plaintiffs, by their bill, claimed to be entitled to nee e 
tithes. The defendant then by his anſwer ſaid, that he knew ***# 
not, ſave by the bill, that J. Pickering was ſeiſed of the grange or 
manor called Mad Grange, with the appurtenances, or of all or 
any tithes of grain or hay to the rectory of V Ham belonging, 
from Stratford Langthorne, or the tithes of Clopham's or Weſtney, 
or from or to the boundaries, &. in the ſaid bill mentioned, „  .. 
or any of them, or of any meſſuages, lands, tenements, or plinti is got 
hereditaments to the ſaid grange or manor belonging, or of ſeied of the 
any other premiſes in Ne. or Eaft Ham; but that he was, imÞropriation as 
at his death, in poſſeſſion of divers lands and tithes in the ſaid ed inthe vil; 
county, and that ſome parts thereof might be lying in the ſaid 
pariſhes, He alſo ſaid, that he knew not whether Ann Machin 
had, on his death, entered on the premiſes ; nor whether 

| | the 
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the plaintiff Mary did, upon her death, become entitled to the 
ſame, nor whether ſhe intermarried with the plaintiff ; but 
that the plaintiff Huddle had frequently, againſt the defendant's 
will, taken and carried away ſome of his corn and grain ari 
on the ſaid fifty acres, under pretence that he was entitled to the 
tithes thereof; and that he the defendant had, ever fince Michael. 
mas 1963, prevented him from ſo, doing, and had not paid 
him any compoſition, on account of tithes ſince. | 


The defendant, by his further anſwer, faid, that the ſaid 
monaſtery, &c. and particularly the ſaid fifty acres deſcended 
to William and Mary, as heirs and ſucceſſors of Henry the 
Eighth ; that by a grant under THE GREAT SEAL, dated the fif- 
teenth of June 1754, they granted to G. Booth all that the manor 
of Ve Ham, and divers lands, &c, in the ſaid county, and 
the ſaid fifty acres, to hold to him, his executors, &c. for nine- 
nine years, from the death of her majeſty; that ſhe died the 
twentieth of December 1705, and by indenture, dated the firſt 
of June 1720, between the ſaid Beth of the firſt part, 
A. Crep and J. Grig /by of the ſecond part, and 7. Blount of 


te third part, the ſaid G. Booth granted and demiſed the ſaid 


that Ham F, itb 
Farm became 
veſted in Earl 


; 

* Zar de- 
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fiſty acres, to hold to the ſaid A. Crop and J. Grig fy, their 
executors, &c. from the twenty - ſixth of June 1733, for ſixty- 
nine years, in bg the faid' J. Blaunt, his executors, &c. ; 
that by an act of parliament, made the ſeventh year of C 
the Firſt, intitled, an A& for raiſing Money upon the Eſtates of 
the late Sub-governor and other. Officers of THE SouTH 884 
Couraxr, &c. the eſtate and intereſt of the ſaid A. Crop, 7. 
Grig hy and Sir J. Blount,” in the ſaid fifty acres, veſted in 
truſtees. for the purpoſes in the ſaid act mentioned, with 
power to ſell the ſame ; that by virtue of ſome of the truſtees, 
the ſaid fifty acres veſted in John Earl. of Tilney for the re- 
ſidue of the faid term; that, by indenture, the twenty-ſecond 
of May 1754, the Earl demiſed the ſaid fifty acres to the de- 
fendant, his executors, &c. for fourteen years, from Michae/ma: 
then next, andthat he had ever ſince been inthe poſſeſſion there. 
of ʒ that upon the expiration of the ſaid G. Booth's grant, the ſaid 
iſes would become the poſſeſſions of THE CROWN. The 
defendant alſo ſaid, that the ſaid fifty acres of land were in the 


 Wardof Ham, or Church Street, being one of the three diſtrich 


into which the pariſh of e Ham is divided, and not in the 
ward of Stratford, one other of the ſaid diſtrifts, and he ſub- 
mitted to the Court, that as the plaintiffs were not entitled, 2 
he contended, to tithes of the ſaid fifty acres, they were not 
entitled to any diſcovery of the quantities and values of the 
titheable matters in the bill mentioned. 


The 
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' DURING THE REIGN OF GEORGE THE THIRD. 


The defendants Caper and Caates, by their anſwer, ſaid, that 
by indenture tripartite, dated the twenty-fifth of September 1765, 
made previous to the marriage of the plaintiffs. Peacoch, they 
were nained truſtees for the benefit of the plaintiff Mary, and 
were ready and willing to act in ſuch truſt, as the Court ſhould 
direct, being indemnified and paid their coſts, and were willing, 
that the plaintiffs, or ſome of them, ſhould receive the tithes 
demanded by their bill for their own benefit, they, the defend- 

nts, not claiming any right thereto, otherwiſe than as truſtees. 


The plaintiffs replied to the defendant Greenhills plea and 
anſwer z the defendant rejoined ; and witneſſes were examined 
on both ſides ; and upon hearing connſel on both ſides, and 
reading a grant, under THE GREAT SEAL, dated the twenty- 
eighth of F „in the third year of Charles the Firſt, to 
George Earl of Totneſs, his heirs and aſſigns of all the tithes 
of grain and hay to the rectory of 755 Ham belonging, 
growing, coming, or Ne. of Stratford 2 — 

er with the tithes of Clophams, on the north part of the 
highway there to. Ham Frith, and from Stratford Langthorne 


aforeſaid, on the ſouth part of the highway to the north 


part of Green Street and Stratford Langthorne aforeſaid, to- 
gether with the tithes of -We/ney, as far as the pariſh church 
of Vgl Ham, and from thence to Upton Croſs, and ſo by 
Pertfway to the ſouth end of the highway called Green Lane, 
with every of the appurtenances z and reading the will of the 
ſaid John Pickering, dated the ſeventeenth of December 1754 ; 
a ſurvey from the office of augmentation, being the grant 
from William and Mary to G. Bath, his executors, adminiſ- 
trators and aſſigus, dated the fifteenth of June 1694; di- 
vers proofs taken in the cauſe; and on full debate of the 
matter; ? 2 


Tat Cova r ordered the bill to be retained for one year, 
and the plaintiffs, in the mean time, to be at liberty to bring 
m action at law, upon the ſtatute, againſt Greenhill for the 
recovery of tithes by them demanded in their bill, in their, 
or in ſome or one of their own names, or in the names of the 
defendants P. Coates and . Cooper, the ſaid truſtees, 


The bill was, by ſeveral orders, further retained ; and on the 
nineteenth of Nevember 1770, upon counſel for the plaintiff in- 
forming the Court that the plaintiffs Peacock had brought an ac- 
tion againſt Greenhill; that the ſame had been tried; chat the 
plaintiffs had obtained a verdict therein for ninety pounds, being 
the treble value of the faid tithes for three years after the rate of 
ſeven pounds, ten ſhillings, per annum; that the plaintiffs 
had agreed to accept, and the defendant Greenhill had ſubmitted 
to pay his ſaid tithes for the ſaid years, at the rate of ſeven 
pounds ten ſhillings per annum; and that the ſaid plaintiffs were 
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Fzacocx fatisfied for the ſaid tithes for 1970; · and on reading the order, 
again} = poſiea, and verdict; and hearing counſel for the defendant ; 


CunnengHille 


The tithes de- Tur CourT ordered and decreed, that J. Greenbill do pay 

Creed, to the ſaid plaintiffs, or one of them, twenty-two pounds, ten 
ſhillings, for his tithes for the years 1967, 1768, and 1769, 
after the rate aforeſaid, and their coſts of this ſuit to be taxed 
by the deputy remembrancer. 1 5 | 


Mien. Tun, | © GREENHILL againſt Peacock. 
11. GEO. 3. | * 5 | 
«+ Eſſex, 19th November 11770: 


( 
I 
The plaintiff HE bill ſtated, that by leaſe dated the twenty-ſecond of 
Greebill lays, I May 1754, Jabs Child, Earl of Tilney, demiſed to the 0 
that he holds 1 4% 175 
Han FriebFarm, Plaintiff; amongſt other premiſes, fifty acres of land in the t 
in the pariſh of pariſh of Vg Ham, in the county of Ex, parcel of Ham t 
% Ham, inE/= Frith Farm, to hold to him, &c. for fourteen years; that he a 
Jex, as revantfor entered upon the ſaid pretniſes; that he had enjoyed them ever m 
u; face; that the For had lately demiſed to him a further term 
t 
all 
re 
du 


of fourteen years in the ſaid premiſes ;| that, ſoon after his en · 
tering upon the ſaid premiſes, he was applied to by Ann Machin, 
or her leſſee, who claimed to be entitled to the tithe of corn, 
grain, and hay ariſing from the ſaid fifty acres of land, to ſet 
out the tithes thereof; that he, conceiving that tithes were due 
of common right, as the former tenant of the ſaid premiſes 


had paid the tithes, did thereupon pay the ſame to the ſaid as 
Ann Machin to her death ; that, after her death, he permitted ha 
the defendant Mary Peaceck to receive the ſame; that lately he ung 
that the dd had been informed, that the faid fifty acres were exempt from yea 
farm was parcel the Payment of tithes; that thereupon, on recourſe had to the 
of the abbey of divers records, he diſcovered that the ſaid fifty acres were im 
Stratford Lang. before, and at the time of the ſurrender and diſſolution of the gra 


—_ and tith® late monaſtery or abbey of Stratford Langten, otherwiſe Stratford of 
3 =» Langthorne, part and parcel of the poſſeſſions and demeſne lands 
of the abbot and monks, or convent of the ſaid monaſtery or ab- 

bey, and that they alſo had been for time immemorial, and were at 

the times of the ſaid ſurrender and diſſolution thereof, in the ac- 

tual poſſeſſion and occupation of them, and alſo were at the ſur- 


render and diſſolution, and for time immemorial had been held righ 

T by themacquitted and diſcharged of the payment of tithes; that Eri 
itt was one of the greater monaſteries, and of the Ciftertian order; le, 
that the ſaid abbots and monks, for time immemorial, had been, I d 

and were at the ſurrender, ſeiſed and poſſeſſed of the rectory of 1; 

and parſonage of the pariſh church of V Ham, and of the —_ 

ſaid fifty acres, and then had occupied the ſame acquitted and op 
diſcharged of the payment of tithes ; that they, on the = ſter 
teenth of March in the twenty-ninth year of Henry the Eights, = 
. ſurrendered the ſame into his hands; that by act made in the * 


4 thirty- 
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thirty-firſt year of his reign, it became veſted in him; that he O Af 
being ſeiſed thereof, and vf all the lands, &c. and particularly of —_— 
the ſaid fifty acres; freed and diſcharged from the payment of 

tithes, the Tame deſcended to William and Mary, as heirs, &c.; 

that they, on the fifteenth of Junr 1694 by grant, demiſed to 

G. Beth the ſaid manor of Weft Ham, and all that wood and 

wood ground called Ham Frith, E. which the ſaid fifty 

acres was part, and the ground and ſoil of the ſame wood, and 

all trees and underwoods thereupon, to hold, after the queen's 

death, for ninety-nine years; that under and by virtue of ſeveral nd that it bes 
meſne aſſiguments from G. Booth and others, and an act of Earl Tiny 9 
parliament, made in the ſeventh year of George the Firſt, it was 

veſted in Ear Tilney for the reſidue of the ſaid term; and that, 

on the expiration thereof, it reverted to ThE Crown, The bill -and prays, that 
therefore prayed, that the defendants might ſet forth their title the defendants 
to the tithes of corn, grain, and hay ariſing on the ſaid fifty acres, — a 4 mar 
and how they derived ſuch title; that the ſaid fifty acres of land % and pay 
might be declared free and exempt from the payment of tithes, back the tithes 
or at leaſt to the ſaid defendants and each of them; and that thathad been re. 
the defendants might account with and pay to the plaintiff cewed. 

all fuch ſums of money and the value of ſuch rithes as they had 

received, in reſpect to the ſaid fifty acres of land, and the pro- 

duce thereof, | 


The defendants Peacock and his wife, as to ſo much of the bill The defendants 
bs ſought a diſcovery of their title to the tithes of corn, grain, and e, 2 
hay ariſing on the ſaid fifty acres of land, other than from and 5e . diſcove- 
under the grant dated the twenty-eighth of February, in the third , &c. ; 
year of Charles the Finſt, in the bill brought by them againſt 
the ſaid plaintiff and others; and as to ſo much as ſought to 
impeach the defendant's title to the ſaid tithes under the ſaid 
grant, and a diſcovery how they derived their title to the tithe 
of the ſaid fifty acres bf land ; and as to ſo much as' prayed 
that the court would declare the ſaid fifty acres of land to be 

and exempt from the payment of tithes, at leaſt to the 
defendants; demurred in law; AND FOR CAUSE OF DEMURRER ard aſſign 
ſhewed, that it appeared, on the plaintiff's own ſhewing by his cauſes of do- 
faid bill, that he diſputed and controverted the defendant's wurrer. 
right to the tithes of corn, grain, and hay, of that part of the 
pariſh of Weſt Ham within which the faid fifty acres of land 
lie, and denied the right of the defendants to the faid tithes, 
and yet, by the ſame bill, ſought to have the ſaid fifty acres 
of land declared by the Court, as againſt defendants, to be 
exempt from the payment of tithes and to have ſuch exemp- 
tion eſtabliſhed againſt the defendants, whereas it was incon- 
liſtent by one the ſame bill to deny the defendant's right 
to the tithes, and at the ſame time to pray to have an exemption 


eſtabliſhed againſt the defendants; and they prayed the judg- 
Vol. III. f Y ment 
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ruled. 
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ſtate their title 
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that by an indenture of leaſe, dated the tenth of January, in 


ther, in truſt, to permit his niece Ann Machin, late mother & 
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ment of the Court whether they ought to make any further 
anſwer to ſo much of the faid bill as before demurred to, 


The defendants, to the reſidue of the (aid bill not demurred to, 
faid, that they knew not, otherwiſe than by the bill, whether 
the Earl of Tilney, by indenture of leaſe, demiſed to the plain- 


of Ham Frith Farm, or whether he had enjoyed the ſame ever 
ſince, or whether the Zarl granted a further term. 
The ſaid demurrer was argued and over- ruled. 


The defendants, by their further anſwer, ſaid, that his late 
majeſty Charles the Firſt, by his letters patent dated twenty- 
cighth of February, in the third year of his reign, reciting, 


eee 


the fourteenth year of James the Fir/?, the ſaid king, and feve- 
ral other perſons therein named, had demiſed to Sir F. Bacon the 
lands called Vd Grange, to hold to him, &c. for ninety-nine 
years; and alſo reciting, that by an indenture, dated the twenty- 
fixth of January then laſt, Sir John Waller, and others, had aflign. 
ed over the faid grange or manor, and all other the lands, tithes, 
and hereditaments to George Earl.of Totneſs, for the remainder of 
the ſaid term, did ratify and confirm the ſame to the ſaid Earl 
for the reſidue of the ſaid term; that his ſaid majeſty did, by the 
ſaid letters patent, further give and grant to h Earl, c. for 
ever, his majeſty's reverſion and remainder in the ſaid grange, 
and all the premiſes, by the ſaid indenture of the ben of 
January aforcſaid granted, as in the ſaid anſwer was fully ſtated ; 
that all the ſaid grange, &c. by the ſaid letters patent granted 
as afcreſaid, had, by divers meſne conveyances, become veſted 
in Simon Burton, c.; that they, by indenture of leaſe and 
relcaſe dated the twenty-ſixth and twenty-ſeventh of September 
1738, in conſideration of fix thouſand and eighty-ſeven pounds, 
granted to 7, Pickering, and his heirs, the ſaid grange or 
manor, &c. to hold to him, &c. for ever; that he, by wil 
dated the ſeventeenth of December 1754, gave and deviſed his 
real eſtates at e, Ham and E Ham to T. Tindall and ano- 
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the defendant Mary, to receive the rents of the ſaid premiſes for Wi duẽ 
her life, and after her death to the uſe of her niece Mary during WI dot 
her life, and after her deceaſe to the uſe of all and every the at / 
children of her, &c. ; that he died ſeiſed thercof; that An land 
Machin was alſo dead; that the defendants claimed title to the and 
tithes of corn, grain, and hay growing and arifing on the fail Wi the 
fifty acres of land under the ſaid grant, conveyances, and will; and 
and that they did not believe that the ſaid fifty acres were, befor ſever 
and at the time of the difiolution of the aforeſaid monaſtery parts 
diſcharged of tithes. They admitted, that the ſaid monaſtery Wi farm 
was a greater monaſtery z that it was ſurrendered to Henry d 


Eigot: | 
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| Eighth ; and that his preſent majeſty. was ſailed: in fee of Ham 


Frub; but they ſaid, that Ham Frith Farm never was part 
of the poſſeſſions thereof; and denied that the ſaid fifty acres of 
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Crrenurts 


againſt 
PzAcuck. 


ö land were parcel of the ſaid farm; but admitted, that the Earl of 
Tilney had made ſuch leaſe, and granted the plaintiff ſuch further 
F term. They faid, that they believed that the ſaid Ann Machin 
1 received the tithes of corn, grain, and hay ariſing on the ſaid fifty 
r acres until the time of her death; and that the defendants, in 
right of the ſaid uu, had received the ſaid tithes till 1762, 
fiace which time the plaintiff had refuſed to ſet out or pay the 
ſame ; but they inſiſted, that by virtue of the ſaid grant, con- 
te veyances, and will, the faid Ann, in her life-time, was well 
y- entitled to the ſaid tithes ;z and that ſince her death the de- 
8g, fendants Peacock were well entitled to the ſame, 
4 The defendants Coates and Cooper, by their anſwer, ſaid that 
he a marriage had been agreed upon between the defendant J. Ped- 
* cock and Mary his now wife; that by indenture, dated the twenty- 


fifth of September 1765, they were appointed truſtees to the ſaid 
:4 Mary; and that they claimed no other eſtate than as ſuch, and 
4 hoped that they ſhould be indeninified by the Court, and paid 
their coſts of ſuit. - 


r of 4 | | | 
Larl The plaintiff replied to the defendant Peacoct's anſwer ; and 
the they rejoined ; and witneſſes were examined on the part of the 


for plaintiff only; and upon hearing counſel on both ſides 
Tux Covn r ordered the bill to be diſmiſſed, with coſts, 


ed ; ParKER, Chief Baron, 
nted i Abus, Baron, 
eſted PerkoTT, Baron. 
and 
ember 0 
* Snaw againſt RoBiNSON. 


Fn | . Lincolnſhire, 28th Jannary 1771. 

| ano- T plaintiff, as rector of gberton. in the county of Lincoln, 
ner of ſtated, that he was in Octeber 1 743 lawfully inſtituted and in- 
Ces for ducted therein, and had thereby become entitled to all tithes, 
luring both great and ſmall, ariſing in the pariſh; that the defendant, 
ry the at Lady Day 1763, had entered into the poſſeſſion of a farm and 
xt An land therein, together with a right of common on a very fertile 
to the and extenſive common ; that he ſoon afterwards paid tithes of 
ce (aid he lambs which he fed on his paſtures, and on the ſaid common, 
d will; and the wool thereof; that in the year 1763, he had mowed 


ſeveral acres of land; that he had in the ſummer, and in other 
parts of the ſaid year, fed and depaſtured upon other part of his 
farm, which was not mowed, ſeveral bullocks, heifers, ſteers, 
aud other dry and unprofitable cattle, together with a great * 

1 er 


The bill dif 
miſſed, 


Hitazy TzRM 
11. Gro, 3. 


The rector of 
Wyberten,in Lin- 
celiſtire, claims 
the tithesof hay, 
lambs, ſheep, 
milk, calves,and 
the agiſtment of 
cattle, 
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sua ber of ſheep and ewes; that he had alſo had a number of lambs 
; 1 dropped on the faid farm; but that he had, on pretence of madiſes, 
© refuſed to pay the tithes of the faid ſeveral titheable matters and 
things. The bill then charged, that there was no modus or cuſtom 
within the pariſh, except one, which extended only to fuch lands 

as were uſually mowed for meadow, and the hay thereof made 
uſe of and ſpent in the faid pariſh ; that the faid miu was re- 
ceived in diſcharge of tithe hay, to which tithe the plaintiff 
was entitled, from all the lands mowed in the pariſh for the 
ſupport of the cattle and ſtock belonging to ſuch farm; that it 
did not extend to the ſummer eaten paſture land; but that for 

all ſuch land fo ſummer eaten, and fed by dry and unprofitable 
cattle, he was, as rector, entitled to be paid for the agiitment 

of all ſuch cattle, 'and alſo for the agiſtment of the after graſs 

or eddiſh, for the ftock depaſtured thereon, The bill further 
charged, that the defendant, during the whole of the year 
1764, bad occupied the ſaid farm and lands, and had mowed 
ſeveral acres thereof; that he had fed and depaſtured on ſuch 
land many ſheep, oxen, lambs, young horſes, and other kinds 
of and unprofitable cattle; that the plaintiff was entitled to 
the tithes of the lambs and of the wool of ſuch ſheep and lambs 

as had been ſhorn and dropped in the pariſh, and alſo of the dry 
and unprofitable cattle fed and agiſted upon the ſaid lands; but 
that the defendant had refuſed to pay the fame, or any part 
thereof, although the tithe of wool and lambs was uſually paid 
about Midſummer in every year, he inſiſting, that the * 
was only entitled to a modus for all ſuch graſs land, after the 
rate of twopence an acre; but the plaintiff infiſted, that 
ſuch payment of twopence an acre was for the cut of graſs or 


TFF S r . 


hay, only for ſuch lands as were mowed, and the produce * 
ſpent and conſumed in the pariſh; and that the cuſtom did not 1 
extend to ſummer eaten lands, or lands not mowed, and that day 
the plaintiff ought to be paid the agiſtment tithe for land nh 
not mowed, but ſummer eaten and fed by dry and unprofitable Pur 
cattle. The bill further charged, that in the year 1764, the ed 
defendant had occupied ſeveral acres of land newly incloſed by heat 
act of parliament ; that he had fed ſheep and cattle thereon; fore 
but that he had refuſed to pay the tithes thereof, although the 8 
faid act expreſſed the ſame to be liable to the payment of tithes at . 
The bill therefore prayed an account for the ſeveral titheable ** 
matters aforeſaid; for the agiſtment of all dry and unprofitabk ear 
cattle; and for lambs, wool, and other tithes. aſter 

The defendant The defendant admitted, that the plaintiff was rector, and es 

fays that there| inſiſted on the following modiſen of tithing lambs, mild i rug 

e ler cows, heifers, foals, calves, and hay, viz. that every perſa any 1 
inhabiting the pariſh, having any lamb or lambs yeaned g af 23 
brought torth therein, had immemorially paid to the rector, 4 . move 
leu of the tithes of ſuc 


ch lambs at Midſummer Day, old ſtiic,s 
p 
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as ſoon after as required, the ſeveral ſums of money following, 
To Wr, for any number of lambs, under ſeven, twopence 
a-piece of Britiſh money; for ſeven lambs and no more, one 
lamb, the rector paying to the owner, at the delivery thereof, 
the ſum of ſixpence; that when any inhabitant had eight 
lambs, and no more, in one year, then one lamb, the rector 
paying fourpence ; and when nine lambs and no more, then 
one lamb, the rector paying twopence; and when ten lambs, 
[ then one lamb; Ax Aso that every inhabitant of the pariſh, 
: having milch cows therein, had immemorially paid to the rec- 
5 tor fourpence for every ſuch milch cow on Monday, in Eafter 
r eek, or as ſoon after as demanded, in lieu of the tithes of 
e ſuch milch cow and her milk, from the Haſfer Monday in the 
. ceding year; AND ALso one penny for every colt or foal 
s fouled ; and twopence for every calf on Eafter N as afore- 
T ſaid ; AND Also that every perſon inhabiting the ſaid pariſh 
ar had immemorially paid to the rector on Monday, in Zafer 
0 Week, for every acre of meadow or paſture ground, the ſum of 


ch twopence, in lieu of the tithes of all hay ariſing in the pre- 
ds ceding year, and after the ſame rate for any greater or leſs 
to quantity than an acre of meadow or paſture ground; AND ALSO 
bs in lieu of tithes of agiſtment of all barren and unprofitable 
ry cattle depaſtured upon the after paſture of the ſame meadow or 
but re ground; AND Also that every perſon inhahiting the 
art id pariſh, having any ſheep ſhorn and depaſtured therein on 
aid or at any time before the feaſt day of the Purification, old ſtile, 
* had immemorially delivered to the rector, at the time of ſhear - 


ing ſuch ſheep, the full tithes in kind of the wool of all ſuch 
that ſheep ſhorn in the pariſh, notwithſtanding ſuch theep had been 
0 brought into the ſaid pariſh, at any time or times after the 
fame were ſhorn in the preceding year, ſo as they were brought 


not into the ſame pariſh, upon or at any time before the ſaid feaſt 
ur day of the Purification, old ftile, as aforeſaid; Ad THAT every 
A 


inhabitant, having any ſheep brought into the pariſh after he 
table Purification, and thorn therein, had immemorially paid to the 
, the rector tithes for the wool and agiſtment of the ſaid ſheep, ſo 
d by _ into the pariſh, after the feaſt day, old ſtile, as afore- 
aid, in the following manner, To wir, for all ſuch ſheep 

as were ſhorn in the pariſh, one fleece of wool, to be delivered 
at the time of ſhearing ſuch ſheep to the rector; for every 
hundred ſheep, reckoning ſix ſcore to the hundred, for every 
month they were ſo depaſtured or kept within the pariſh, and 
after the ſame rate for any greater or leſs number of ſheep than 
a hundred, and for greater or leſs time than one month, in 
lieu of the tithes of the wool and agiſtment of ſuch ſheep; Axn 
THAT for all ſuch ſheep as were brought into the ſaid pariſh by 
any the inhabitants thereof, at any time after ſuch feaſt day 
of the Purification as aforeſaid, and not ſhorn therein, but re- 
moved thereout before * ſeaſon, the ſum of threepence 
3 for 


milch cows 


aſter-paſture z 


ſneep; 
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for each ſheep had immemorially been paid to the ſaid rector 
on Monday. in Eaſter tue ł, next following the time when ſich 
ſheep were removed ont of the ſame pariſh, or as ſoon after 
as lawfully demanded, in full ſatisſaction of the tithes of wool 
and agiſtment of ſuch ſheep ſo brought into the faid pariſh 
—— Purification, and removed out of the ſame pariſh before 

earing ſeaſon; AND 4l.so that every inhabitant, occupying 
any lands or tenements in the patiſh, had paid to the rector 


three halfpence on Monday in Eafter week yearly, in full ſatis- 


 Eafterofferings; 
mortuaries z 


out-dwcllers ; 


faction for the tithes of all wood and thorns, and plaſhing of 
hedges, in or upon ſuch lands or tenements growing, felled, or 
cut from Raſer Monday, in the preceeding year; AND ALso that 
the ſum" of twopence was annually due on Eafter Day to the 


rector, from every communicant, for an ZEaſler offering; An 
ALso that mortuaries were due to the rector from perſons in- 


habiting and dying in the pariſh, to wit, ten ſhillings, where 
the perſonal eſtate of the deceaſed amounted to fifty pounds, or 
upwards; ſix ſhillings and eightpence, where it was under the 
value of fifty pounds, but of the value of thirty or upwards; 
and three ſhillings and fourpence, where it was under the 
value of thirty pounds, but of the value of fifteen pounds 


and upwards; axD ALso that there was payable one other 
certain modus, after the rate of tenpence an acre, for meadow 


and paſture ground lying in the pariſh, and occupied by per- 
ſons dwelling out of the Rate pariſh ; AND ALso that the rector 
was entitled to ſuch great and ſmall tithes, yearly arifing in 
the pariſh, as were not comprehended under the ſeveral ſpecies 
of tithes, in ſatisfaction whereof ſuch nadiſſen were payable, and 
to no other tithes, great or ſmall, nor to any other dues, offer- 
ings, or payments whatever. The defendant admitted, that 
he had entered into the poſſeſſion of the ſaid meadow and paſ- 
ture lands in Wyberton, at Lady Day 1763, together with a farm 
houſe and right of common thereto belonging, on a large 
common called Heolland Fen; and that he mowed and cut 
hay from off ſome of the lands; but he ſaid, that the ſaid mu 
of twopence an acre did not extend to the ſummer eaten pal- 
ture land, He alſo admitted, that for all fuch land as was 
ſummer eaten, and fed by dry and unprofitable cattle, belong- 
ing to any perſon or perſons actually dwelling in the pariſu, 
the plaintiff, as rector, was entitled to be paid for the agiſt- 
ment of all ſuch cattle, ſubject nevertheleſs to ſuch moduſes for 
"colts or foals, and calves as aforeſaid. He alſo admitted, that 
there was due from him to the plaintiff, four ſhillings and four- 
pence and no more, for the ſaid modus of twopence an acre, for 
the tithe of hay mowed by him on twenty ſix acres of meadow or 
paſture ground lying in the ſaid pariſh, and occupied by him in 

1763 3; and of and for all tithes of dry and unprofitable cattle, 
fed or depaſtured upon the after paſture of the ſaid land, four 


ſhillings, and tenpence, for the ſaid modus in 1764, He fur- 


ther 
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ther faid, that in 1763 he had depaſtured upon his ſaid farm four 
hundred and ninety ſheep, but no lambs, and had alſo in the ſame 
year divers barren, unfruitful, and feeding beaſts, all which he 
ſet forth in his anſwer, together with the times and values 
of each. He admitted, that in the ſaid year he had upon his 
eddiſh or after paſture lands ſeveral oxen, the agiſtment 
whereof upon the ſaid eddiſh- was worth two ſhillings a week 
each ; but he denied, that any tithes were due for the ſaid 
oxen ſo kept thereon, and inſiſted that the ſame were exempt- 
ed from the payment of tithes in kind, by the aforeſaid modus 
of twopence an acre. He ſaid, that in the year 1764, he had 
depaſtured on his ſaid farm five hundred and ninety theep, and 
eight lambs, the tithes of which lambs he had offered ſeveral 
times to pay, but that the plaintiff had refuſed to accept thereof, 


He admitted, that he had not paid tithes for his wool for the 


faid year, but ſaid, that he had offered them to the plaintiff ac - 
cording to.the uſual cuſtoms in the pariſh, bur that the plaintiff 
had as often refuſed to accept them, -and had demanded every 
tenth fleece of wool, which he clipped or ſheared in the 
pariſh, He admitted, that the uſual time for tithing wool 
there was at ſhear day, and for lambs at Midſummer Day, old 
ſtile. He ſaid, that in the ſaid year he had depaſtured on 
his farm divers barren and unprofitable cattle, and enumerated 
the ſame, together with the times, numbers, and values, all 
which he faid had been fed upon the ſummer eaten paſtures 
and herbage thereof, and were worth one ſhilling and three- 
pence a week each ox; that in the ſame year he fed upon his 
eddiſh or after-paſture ſeveral oxen, the agiſtment of which 
was worth two ſhillings a week for each ox, but denied, that 
any tithes were due for cattic fo kept on the ſaid eddiſh as 
aforeſaid ; and inſiſted, that the ſame were exempt from pay- 
ment of tithes in kind. by the ſaid modus of twopence an acre 
as aforeſaid, He alſo faid, that the ſaid madus of tenpence an 
acre, with regard to out d wellers extended to graſs lands, whether 
eaten or mowed ; but that the faid modus of twgpence an acre 
did not extend to ſuch lands as were ſummer eaten and not 
mowed. He admitted, that he had paid no tithe for his wool 
and lambs for 1764, but faid that he had been always ready, 
and ſtill was ready to pay them. He alſo ſaid, that the plaintiff 
was entitled to ſuch afferings, oblations, and obventions, as was 
therein ſet forth, and to ſurplice fees, and no other; and that 
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mowed, 


he had never refuſed the payment thereof, but on the contrary. 


had offered the plaintiff ſuch tithes before fil ng his bill, He 
allo ſaid, that ſuch tithes for ſheep and lambs, whether fed or 
depaſtured upon after-graſs or eddiſh, or in any other manner 
within the {aid pariſh, were paid by the pariſhioners or inha- 


bitants thereof in ſuch manner as before ſet ſorth; and that 


no other tithes were due for the ſame, except that perſons, not 
lixing within the pariſh, did not pay-tithes tor ſheep or lambs, 
14 gr 
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84 or any ſtock fed on meadow or paſture lands, whether kept on 
ain eddiſh or after graſs, or not, but were exempt from ſuch and all 
Resin. other tithes, for or in reſpe& of meadow and paſture ground, 
by the payment of the ſaid modus, after the rate of tenpence 
an acre, to the rector of the ſaid pariſh for the time being, 
his tenant, or deputy, on Eaſter Monday yearly. He alſo ſaid, 
that the after-graſs or eddiſh, and the graſs or hay mowed 
therefrom, when the ſame was fed or depaſtured with dry or 
unprofitable cattle, was not liable to the payment of any tithe 
or agiſtment for ſuch beaſt, ox, or head of cattle fed thereon, 
He denied, that in the faid year he had occupied any land 
then lately incloſed by act of parliament, or that he had threat. 
ened to bring an action againſt the plaintiff for carrying 
corn, graſs, or hay of the defendants, as or for tithes in 
Find, or that he had any corn growing on any lands in the ſaid 
pariſh, except three acres; and he admitted, that the plaintiff 
never carried away any graſs or hay from any land in his occupa- 
tion. He ſaid, that he had computed all his titheable matters due 
to the plaintiff for the ſaid two years, and that the ſame amount. 
ed to no more than twenty-three pounds, ſeventeen ſhillings, 
and fourpence halfpenny, which he was ready, and thereby of- 
fered to pay to the plaintiff whenever he would accept the 
fame, and ſubmitted to account for all his tithes, cuſtomzry 
payments, and offerings, and to pay what ſhould appear to be 
due thereon ; but he inſiſted, in ſuch accounts, to have the 
benefit of the ſeveral modyſes in his anſwer ſet forth, except the 
modus of tenpence an acre, payable by perſons inhabiting out 
of the faid pariſh, for meadow and paſture ground by them 
occupied in the pariſh, to the benefit of which laſt mentioned 
modus he admitted that he was not entitled, as be had con- 
ſtantly inhabited within the pariſh during the time enquired 
after by the bill, | R 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading the bill and anſwer, and the depoſition of ſeveral wit- 
neſſes as to the tender in the anſwer mentioned 


The meduſes for THE Cour ordered the deputy remembrancer to take an 
hay, agiſtment, account of what was due for the tithes of hay, according to 
w_ mw ſheep the modus of twopence an acre for land mowed ; of what was 
due for the agiſtment of barren and unprofitable cattle on the 
paſture lands; of what was due for the tithes of wool, in 
kind, for ſheep brought into the pariſh before Candlemas, and 
ſhorn there ; for ſheep brought into the ſaid pariſh after 
Candlemas ;, and alfo 2 lambs, according to the ſeveral 
moduſes ſet forth in the anſwer, with coſts, to the time of 
* the filing the anſwer; the ſaid deputy remembrancer to 
| Kate and report the circumſtances of the tender, in the an- 
| Y 2 e N N Fay 
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ſwer mentioned, as the ſame ſtood at that time; and whether Sngw 
the tender then made was ſufficient : further directions to be ew? 


reſerved until after report. Ron xe. 
PaRKER, Chief Baron. 
SMYTHE, Baron, 
Apaus, Baron. 
CARTER again ANDERSON, | TRY 


Lincolnſbire, 20th February 1771. 


HE rector of Broughton, in the county of Lincoln, claimed 2 rector of 
the great and ſmall tithes of the pariſh, and particularly —— 
the tithes 22 grain, hay, wool, lambs, milk, calves, pigs, che tithes xitng 
turkies, geeſe, ducks, and other poulty, eggs, agiſtment, and in the hamlet of ' 
So Day 1964. 1 
The defendant admitted, that the plaintiff was rector, and The deſendant 
entitled to the ſeveral ſpecies of tithes infiſted on by his bill, %, gy * 
except as after mentioned. He alſo admitted, that he had 14. 44 bern 
occupied in the hamlet of Manby, in the ſaid pariſh, a meſſuage immemorially 
with a yard and gardens, and ſeveral cloſes of land as ſpecified paid to the rec. 
in his anſwer, being one hundred and fifty acres, at ſeventy- M 2 
three pounds, fourteen ſhillings a- year; and that he alſo occu- 8 = 
pied Long Cloſe. He inſiſted, that the hamlets of Manby and the hamiets of 
Gogriel were diſtin hamlets in and adjoining to the pariſh of Aanty and G- 
Broughton ; and that no tithes in kind, ariſing from any tithe- 477% of either of 
able matters in the ſaid hamlets, were due and payable to the 3 
aintiff, but that the yearly ſum of twenty-two pounds had cupied are in tue 
immemorially been paid to the rectors of Broughton, and by hamlet ol Mas- 
them accepted as a modus, in lieu of all manner of tithes 4. 
ariſing within the ſaid two hamlets, or either of them; that 
the plaintiff, from the time he had become rector of the ſaid pa- 
riſh until Aay 1764, had taken and accepted the aforeſaid ſum, 
in lieu of all manner of tithes ariſing in the ſaid two hamlets or 
either of them; and that he had offered to pay him the tithes 
that were then due to him, but that he had refuſed to-accept 
the ſame, He admitted, that fince that time he had yearly on 
his faid land the ſeveral titheable matters as charged in the 
bill; and that he had not ſet out or paid the tithes in kind 
thereof, but had wholly ſubſtracted the ſame as he had a right 
to do, the lands lying in Manly, and the ſaid modus having 
till then been immemorially paid for the tithes ariſing within - 
the ſaid hamlets, | 


The plaintiff replied ; the defendant rejoined ; and witneſſes The cauv 
were examined on both ſides ; and upon hearing counſel ; heard. 


The 


crm The plaintiff's counſel objected to the modus inſiſted on by 
againſt the defendant in his anſwer, becauſe it was not therein ſuf. 
Annen. cientiy expreſſed. by whom the ſaid madur was to be paid. 
The, plaintiff ſays the medus is badly ſtated, it not being ſaid by whom it was,to be paid. 


The objetion The Court, on hearing the defendant's counſel in ſupport of 


allowed, and the the modus, allowed the objection, and ordered the depnty re. 
— membrancer to take an account of what was due for the tithes 
for tithesinkind, demanded by the bill, but without prejudice to the defendant 


bot without pre- hereafter ſetting up the ſaid modur, if he ſhould think fit ſo tg 


judice, © do; and that the defendant do pay the plaintiff his coſts, 
Hitany Tun | WIIIIs, D. D. again} FRoTHERINGHAM. 


11, G0. 3. 


Lincolnſhire, 2 2d February 1771. 


The - vicar - of PHE vicar of Holbeach, in the county of Lincoln(a), ſtated; 
Hotheach, in Lin. that the vicars of the ſaid pariſh were entitled to three acres 
evlyflire, Elaims and an half of arable land, which the rectors of the faid church 
tithes of barten had enjoyed as glebe land before the appropriation of the church 
cattle, and 134, tothe biſhopric of Lincoln ; to all cuſtomary payments in lieu of 
a-month ſor tithes of hay and wool, to all ſmall tithes, and to all other reve- 
ſheep ſed, after nues, profits, and oblations whatſoever, except only the tithes of 
mo fr gee corn, wool, lambs, flax, and hay, that were payable in kind, 
off before the the ſame belonging to the biſhop, in right of his biſhoprick ; 
next ' ſhearing and demanded three halfpence a month for the tithes of de- 
day. paſturing of ſheep fattened on the defendant's lands from the 
See 2. Run. time they had been ſheared until they were taken away and 
* ſent to the Londen or other markets for ſale before the next 
| ſhearing time; and alſo the agiſtment tithes of other unprofit- 


able cattle from the twelfth of May 1750. 


The defendants The defendants ſet up the following modyſesr,ro wir, fourpence 
2 „ deer, a head for beaſts fed at graſs and ſold off fat, payable at Faſter 
for Ho Is following the ſale thereof; fourpence a-head for every milch 
and milchcows; cow, Payable at Eaſter; one penny a-head for every calf 
$4. for a calf ; dropped, payable at 1 4 threepenee a- head for every foal 
and 3d. for a dropped, payable at Zafter following the dropping thereof; 
as and ſtated, that they had been immemoriaily paid to the 
laintiff and his predeceſſors, in lieu of the tithes of ſuch 

and fay, that fatted beaſts, milch cows, calves, and foals. They further 
they had com- ſtated, that the plaintiff had conſtantly taken five ſhillings of 
9 Frotheringham, in lieu of all tithes of what kind ſoever, in- 
2 cluding the ſaid modu/es due from him up to Eaſter 1767, and 
that they had fix fillings of M beldall. They admitted, that an agiſtment 
kept no c- tithe was due to the vicar for ſheep kept after they were 


count of the (Ii , 
— clip ped until fatted and removed off the lands, whether for 


Lad far fale; () See Peirſon v. Hoſkerton, vol. 1. vol 2. page 184. and Willis v. Fother- 


page 380. Hankin v Gay, vol 2 ingiam, ante page 
page 84. Hankin v. Fothcringham, 185 hy (al 
| ale 
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ſale or for any other purpoſe, but ſaid that they had kept no ac- 
count thereof, not apprehending that they ſhould ever be called 
upon for the ſame. | 


The defendant Frotheringham ſaid, that he generally ſent 
away his fatted ſheep after ſhearing, by fifteen in number, as 
it ſuited him; that all his ſheep had been upon an average kept 


upon his lands about three months after they were ſhorn z that 


he uſually ſheared his ſtore ſheep about the fourth of July, and 
thoſe he intended to fatten for ſale about the eighteenth of 
Jug in every year ; that from/the ſhearing time in each. year 
e had removed one hundred ſheep, which had continued 
upon his lands eight or nine months after they were ſhorn, to 
other lands occupied by him in an adjoining pariſh ; that 
during the greater part of that time, the impropriator of the 
pariſh had demanded of him, and received the tithe wool of ſuch 
ſheep ſo removed, or a compenſation in lieu thereof on ac- 
count of their continuing in the ſaid pariſh each year after 
Candlemas, 


The defendant Fþeldal! ſaid, that he had ſent to market 
from off his lands ſeveral ſheep in each year; that the ſaid 
ſheep had been kept upon his lands about two months after 
they were ſhorn that he ſheared his ſtore ſheep on or about 


the eighth of July in each year; that for the laſt four years 
he had removed yearly ſeveral ſheep from off his lands to other 
lands which he occupied in another pariſh z that ſuch ſheep 
had continued therein ſeven months after they were ſhorn ; but 
that he had always paid the impropriator ſo much money an acre 
as had been agreed upon between them, as a compenſation in 
lieu of the tithes of wool and lambs, on account of ſuch ſheep 
having been kept in the faid pariſh after Candlemas in each 
year. | 


Both the defendants ſaid, that to the beſt of their judgment, 
as well as the opinion of the moſt eminent graziers in that 
country, the value of feeding ſheep did not exceed fivepence 
a month ; and that therefore the value of the tithe thereof 
could not exceed one halfpenny a month each ſheep, which 
was one third leſs than the plaintiff claimed by his bill, They 
alſo ſaid, that they did not feed more than fix ſtore beaſts, ſix 


dung beaſts, and three young horſes each year; that they had 


en often agiſted in other parithes, or kept upon hay and 
itraw for about fix months; that they had not been fed 
upon the defendant's lands more than ſix months in each year 
that the value of depaſturing each beaſt was not worth more than 
one ſhilling and eightpence a-month if a ſtore beaſt, and if a 
young beaſt, from one to two years old, one ſhilling and three» 
pence a-month, and each young horſe two ſhillings a- month. 


Tus 
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W:rtry 
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HAM, 


that tithes hall 
been paid for 
their agiſtment 
in ſuch other 


the twenty-cighth of June, and thoſe he ſent for ſale about 9 
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| Wr Tun Covnr, upon reading two receipts dated the fifteenth 


of Fuly 176; and the fifteenth of July 1766 from the plain- 
8 are the — in lieu of all — ordered the 1 
The tithes of ants to account for the tithes of the agiſtment of ſheep depaſ- 
ſheep and barren, tured from the time they were laſt ed until they were 
cattle decreed, . ſold or taken away; for the agiſtment tithe of barren cattle, 
with coſts; from the time” the compoſitions had ended; for the coſts of this 

| ſuit, ſo far as the ſame related to the agiſtment of ſheep and 
bill diſmifſed as barren cattle z and that the bill, ſo far as it related to the modus 
wo the medu: of of fourpence a head for a beaſt fed on graſs and ſold off fat, 


; 48. a head for payable at Eaſter following the fale thereof, be, diſmiſſed with 


ELON Coſts, as to that matter only. 
ParKeR, Chief Baron. 
ADAMS, Baron. | 
PExROTT, Baron. 
„ SMITH againſt MAUXNXDRELL. 
44k. G. 3. : 
„ Wiltſhire, 22d February 1771. 


he rector of THE bill ftated, that the plaintiff, about the year 1752, was 
Blackland, in duly inſtituted into the pariſh church of Blackland, in the 
gie, Gays county of Wilts, and had thereby become entitled to all the great 
that the defend and ſmall tithes of the pariſh ; that the defendant was owner 
ant was under . , 
compoſition for and occupier of a meſſuage and land therein ; that for ſeven 
his tithes from years paſt, from Michaelmas 1759, he had regularly paid a com- 
Michaelmas to pofition for the tithes of the fame z that ſoon after Michaelmas 
3 1767, and before any tithes became due for the year 1768, be, 
- elmer 2767, but the plaintiff, gave notice in writing to the defendant that he 
before any tithes would take his tithes in kind for the year 1768; that on Zafer 
for 2768 had Afor;day 1768, and for a few days afterwards, the plaintiff ſent 
— FE: for and received ſome tithe milk, but that afterwards the de- 
Et be wouls fendant refuſed to let him have the tithe milk, becauſe the 
take his tithes ſame perſon who was at firſt appointed to receive it did not 
in kindforz 768, fetch it. The bill alſo ſtated, that the defendant having ſeveral 


and claims the jambs, he, the plaintiff, at the proper time ſent for the tithe 


wool, lambs,and thereof, but was refuſed the ſame; that in the year 1768, on 
hay, the day the defendant cauſed his ſheep to be thorn, he, the 
intiff, ſent his ſervant to receive the tithe wool, but that the 
defendant refuſed to pay the ſame, or to let his ſervant take it. 
The bill alſo ſtated, that the defendant, when he had cut the 
graſs growing on his ſaid farm, ſent to the plaintiff's ſervant 
and told him to take the tithe of ſuch graſs; that the fervant 
went to take it 3 and that the defendant then told him he ſhould 
not have any tithes that year. The bill therefore prayed, that 
the defendant might account with the. plaintiff, and pay him 
what ſhould appear to be due for the ſaid tithes, | 


The 


DURING THE REIGN OF GEORGE THE THIRD. 


The defendant admitted, that the plaintiff was rector, and enti- 
tled to all tithes; and he ſaid, that he was owner and occupier of 
a meſſuage and lands in the pariſh ; that about the twenty-fifth of 
Febru 1768, he received a notice in writing from the 
olaintif, that for the time to come he would take his tithes in 
kind; that on Z#after Monday he ſent his ſervant for tithe 
milk ; that the ſervant took and carried away the fame, and 
afterwards came and regularly fetched away ſuch tithe milk, 
ſeveral times, both morning and evening ; but that another 

on coming afterwards, without the direction of the plaintiff, 
had refuſed to deliver it to him, He further ſaid, that the 
_— did in proper time, in the ſpring ſeaſon 1768, ſend to 

im for the tithes of his lambs fallen in that year; and that 
he had refuſed to ſet them out, he being adviſed, that the 
ems had no right to them, as he, the defendant, had not 

ept or depaſtured any ſheep in the ſaid pariſh from Michael - 
mas 1767 to Lady Day 1768, fave as afte n entioned, but had, 
during all that time, depaſtured his ſheep on other lands of 
his in the pariſhes of Colne and Compton Baſſet ; and that none 
of the lambs, which he raiſed in 1768, were either begotten or 
yeaned, or did fall in the pariſh of Blacbland; that the greater 

irt of his lands in Black/and were low grounds, and in vet 
Naſous liable to rot or bane the ſheep ; and that therefore he had 
not kept any of his ſheep therein from Michaelmas 1767 to 
Lady Day 1768, ſave about fifty called hog beep, of which for- 
4 ve became baned or rotted, and died; that about the 
twenty-fifth of June 1768, the day on which he had cauſed 

his ſheep and lambs to be ſhorn, the defendant's ſervant came 
to his barn, and ſaid he would take up the tithe of ſuch wool 
for the plaintiff, provided he might take the full tenth part 
thereof ; and that he, the defendant, told him, that if he would 
accept a half part of ſuch tithe wool for his maſter's dues or 
ſhare thereof, he might take the ſame. And he ſubmitted 
whether the plaintiff was entitled to any more than one half 
thereof, by reaſon, and on account of his ſheep not having 
been brought to or kept, fed, or depaſtured in Blackland in 
1768, until and from the Lady Day, old ſtile, next before the 
ſaid time of ſhearing, He admitted, that the plaintiff was 
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 egainſs 
Mavnpartt. 
The defendant 
ſays, that he re- 
fuſed to deliver 
the tithe milk 
becauſe the per- 
perſonwho came 
for it did not 
ſhew his autho- 
rity to receive itz 


that he had not 
kept any -lambs 
ſrom Michaelmas 
to Lady Dug; 


or » exoeph 
fifry hog ſheep, 
forty five of 
which died of 
the rot; 

that he had of- 
fered half the 
tithes of the 
wool of the ſaid 


ſhcep andlambs; 


entitled to the full tithes of the wool of his lambs ſheared in 


1769 3 but ſaid, that by ſome miſtake, it was not explained 
to the plaintiff's ſervant, that though he was refuſed any more 
than one half of the ſaid tithe wool in general, yet that he 
might take the full tithe of the lambs wool in particular. He 
faid, that in June 1768, be had cauſed the graſs in Lower Hill 
Mead to be mowed for hay ; and that in the evening of the 
fame day, after the ſame had been ſo mowed, he ſent his ſer- 
vant to the plaintiff to come the next morning by ten o'clock, 
by which time he had cauſed the ſaid graſs to be placed in 
cocks, and to ſce the tithes thereof duly ſet out; that he 

attended 


that he had ſent 
netice when the 
graſs was in the 
cock, but that 
the plaintiff had 
refuſed to ſend 
to ſee it tithed, 
and that there - 
fore he did not 
ſet the tithes out, 


Sa Dams 4 * 
* \ © 7* 
* . 1 * 
* 


334. 4 BEOREES IN TITHE CAUSES 
Surrk attended for that purpoſe, and waited till two in the afternoon; 

but that no perſon came on the plaintiff's behalf; that to avoid 
loſing the afternoon. in the ſame manner as he had loſt the 

morning, he ordered his men to throw abroad the ſaid cocks 
of graſs, and forward the ſame into hay; that the plaintiff”; 
ſervant came at ſeven in the eveningz and that he then refuſed 
to ſet out the tithe thereof, He alſo admitted, that he had 
mowed his other graſs land, and had not fet out the tithe 
thereof. | 4 | n OI 

2 The plaintiff replied ; the deferidants rejoined ; and tio wit- 

neſſes being examined on either ſide ; | , 

The bill diſmiſf- Tax Covi, upon hearing counſel on both fades, ordered 

ed as to * the bill, ſo far as it reſpected the tithe of lambs, to be diſmiſſed, 

of lambs; et with coſts and the deputy remembrancer to take an account 

milk; wool, and of what was due for the tithes of the milk; wool, and hay, 

hay decreed. demanded by the bill, with coſts, to be taxed, &c. 


R ', © * Parte; Chief Baron. 
| ADAMS, Baron. 
PERROTT, Baron. 
| Hitany Tenia | Erst apciinſt GinzzrD.' 
11. OG. 3- ; 


| Northamptonſhire, 22d February 1771. 
The reQor of FT HE rector of Plumpten, in the county of Northampton; 
 Plumpton,inNor- claimed all the tithes, as well great as ſmall, except the 
+ thamptoyſhire, is tithes of corn and grain, which the defendant had paid to him; 
— . and particularly the tithes of hay, cows, ſheep, bogs, hens, wool, 
rich in kind. Calves, lambs, pigs, eggs, fruit, garden-ſtuff; and other titheable 
matters which had ariſen upon his lands in the year 1768. 


The defendant admitted, that the plaintiff was rector, and 

| Faid, that the whole pariſh was formerly the eſtate of Franci- 
Watſon z that he and his anceſtors had immemorially paid a 
yearly ſum of thirty-cight pounds to the rector, as or in the 
nature of a modus, in lieu of all manner of tithes, except for 
ſuch lands as were from time to time in tillage, in reſpect 
whereof the rector was entitled to, and had accordingly received 
tithes in kind of all corn and grain growing thereon z that the 
eſtate, for which ſuch modus was payable, conſiſted of the manor 
of Plumpton, the advowſon of Plumpton, divers meſſuages and 
tenements, and about ſeven hundred and fifty acres of arable, 
meadow, and paſture land; that in the year 1666, the manor, the 
advowſon, and three hundred and ninety-fix acres were fold by 
him to Richard Reeve ; that R. Reeve, in March 1680, fold and 
conveyed the ſame to certain perſons in truſt for H. Moore; that 
-—_ the diviſion of the ſaid eſtate, an apportionment was made 


the ſaid modus ; that twenty-one pounds part thereof wa 
ag 


* 
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to be paid by F. Watſon for ſuch part thereof as re- res 

mained unſold ; that ſeventeen pounds, the reſidue, was agreed «pain ; 
to be paid by H. Moore for ſuch part as belonged to him; that ©79>=z» 

| ſuch apportionment was confirmetl by a TERRIER of the glebe 

land and tithes belonging to the rectory of Plumpton, exhibited 

| in the regiſtry of the Biſbep of Peterborough, on the twenty-firſt 

| of May 1684 ; that in the ſaid terrier were contamed two ar- 

ticles, viz. i tithes ITEM, for that part of the eſtate of Sir F. 

«© Watſon, being paſture ground and woods, let at twenty-one 

« pounds per annum; that ſoon after the exhibiting the faid 

terrier, he ſold the reſidue of his eſtate to truſtees for the 

benefit of Jeſus College, in Oxford; that the ſaid modus of thirty- 


{ eight pounds had been ever ſince received by the college, and 
F by the owner of the premiſes ſo ſold to the ſaid H. Moore, in the 
t ſaid proportions, ſave only that at ſuch times as any of the 
s lands belonging to ſuch eſtate had been in tillage, the values of 


the tithes of corn and grain grown therecn had been blended 
together with the reſpective proportions of ſuch annual modus, + 
and paid to the rector without making any diſtinction between 
them; and that ſuch modus was never affected or diſturbed by 
the manner in which the ſame was ſo blended with the value of 
the tithes in kind ; that in a regiſter book of the pariſh of 
Plumpton, there was an entry or . memorandum in the hand 
writing of Mr. Hiccocks, rector of the pariſh, dated the eighth 
of June 1719, vis. © June 8th 1719, MEMORANDUM, Whereas 
« the rector of Plumpton did, for ſeveral years paſt, receive for 
« that part of the eſtate which was Mr. Moores, but now Mr. 
« Buſbys, for grazing tithes the yearly ſum of ſeventeen 
& pounds, without any deduction for taxes or levies on any 
« account whatſoever z and whereas this preſent year, by the 
« inſtigation thereto of Mr. Buſby's agent or bailiff, the aſ- 
« ſeſſors taxed the tithes three pounds, upon which account a 
& bill was preferred in the exchequer by the rector, againſt 
«the tenants of the eſtate, to oblige them to pay tithes in kind, 
and proceſs was ſerved accordingly ; and it is this day agreed 
« between V. Hiccecks, rector of the faid pariſh, and T. Wills, 
« agent for Mr. Buſby, that the ſum of ſeventeen pounds per 
« annum ſhall be clearly paid to the rector for grazing tithes, 
« for the future, without any deduction whatever ;“ that the 
ſaid agreement was verbally made before ſeveral people named 
in the ſaid anſwer ; that in conſequence of ſuch repeated con- 
firmations of the ſaid modus, no tithes in kind, except of corn 
and grain, had ever been paid to the rector, but that ſuch modus 
had conſtantly been paid to and accepted by him, in lieu of all 
tithes whatever ariſing within the pariſh, except as aforeſaid, 
The defendant admitted, that he occupied part of the faid 
eſtate, dia. one hundred and forty-nine acres, twenty-eight 
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ade whereof were in tillage and the reſt paſture; and that he made 
was hay, kept cows, ſheep, hogs, fowls, and had bad wool, = 
eed ä milk, ö 
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mill; calves, pigs; eggs, and other titheable matters on the 
faid lands, which he converted to his own uſe, without ſetting 
out the tithes thereof, or making any other ſatisfaction, 
except as after mentioned. He further ſaid, that he had con- 
ſtantly ſet - out the tithes in kind of all corn and grain; and 
that on the ſeventh of April 1768 he had paid the plaintiff 
three pounds, fourteen ſhillings, and nine pence halfpenny 
as and for half a year's amount of his proportion of the ſai 
modus, ending at Lady Day preceeding; He fufther ſaid, that 
the reſidue of the ſaid eſtate, cov by the ſaid apportioned 
modus of ſeventeen pounds per annum, conſiſted, as he believed, 
of about two hundred and twenty-ſeven acres then in the oc- 
cupation of V. Edmonds ; that the ſame, being much the larger 
part of the modus, was paid by him and /. Edmonds in the 
following proportions, via. ſeven pounds, nine ſhillings, and 
ſevenpence oy him, and nine pounds, ten ſhillings, and five. 
ce by Edmonds, making the ſaid ſeventeen pounds, And 
e averred, that he had always been ready, and he offered 
by his anſwer, to pay the plaintiff all the arrears which had 


become due for and in reſpe& of his ſhare of the ſaid modus 


ADaMs, Baron. 
PzrRROTT, Baron. 
r TownLEY again ToMt ixsox. 
11. GRO, 3. : 1 
by Lancaſhire, 25th April 1771. 
The bubu T H plaintiff claimed one undivided moiety of all the tithes 
claims one un- of all corn, grain, hay, lambs, wool, flax, hemp, potatoes, 
— . and other titheable things, and Hafer offerings, yearly ariſing in 
doch great and the townſhip of Pilling, in the impropriate rectory and pariſh of 
ſmall, of the Garflang, in the county of Lancaſter, for three years paſt ; and 


townſhip of Fil- ſtated, that in Hilary Term 1759 the bad filed her bill in thi! 
eee n court for the ſame ſpecies of tithes againſt the defendants, = 


of Garflang, 
Lancaſbire 


See ante, 31. 


of ſeventeen pounds per annum ſince Lady Day 1768 ; but he 
admitted, that he had, and that he did then refuſe to make 
him any ſatisfaction for the tithes in kind ariſing from the paf- 
ture lands in his occupation, or for any other the titheable 
matters in the bill mentioned; and he inſiſted upon the ſaid 


Tun CovkT, upon hearing counſel, and reading the proofs 
in the cauſe, ordered the deputy remembrancer to take an 
account of the ſeveral titheable matters and things demanded 
by the bill, except of corn and grain; and that the defendant 


duo pay the plaintiff his coſts of this ſuit, 


PARKER, Chief Baron. 
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dn obtained a decrve ; but that the defendants ſtill refuſed to Tovazr 
atcohrit (a), b % „Wan . againft 


X Tontt iu ;%j . 
The defendants denied, that the plaintiff was, to their know- The defendants . 
ledge; tegtlly entitled to-a moiety of the tithes' afid Eaſſer fy, that they 
offerings yearly arifing in the ſaid townſhip, except by the ed lands in 
manner in which the made out her title thereto in the py, ; har 
former ſuit, They admitted, that they had, during three years, they had duly 
held lands in Pilling, and had ſown thereon wheat, barley, oats, ſet out the ſeve- 
beans, and potatoes; but they denied, that all the ſaid wheat, —_— 
barley, oats, and potatoes, had been carried away withoutſetting e rained 
out the tithes thereof, or making the plaintiff any recompence - part of 
for her moiety thereof ; and ſaid, that on the contrary, the tithes & fer 
in the harveſt of each of thoſe years, they had ſeverally and on ber on 
duly ſet out all rhe tithes of their ſaid corn and grain; but they P] 
zdmitted, that they had taketi and converted to their own uſe 
one - third of ſuch tithes as their own right and property; and 
they inſiſted, that they were well entitled thereto by virtue of a 
certain exemption after mentioned; and that they had left the 
other two=third parts of ſuch tithes for 1764 and 1763 
for the plaintiff and the other owners thereof; and had given 
due notice to the tithe gatherers ſo that they might have taken 
away the fame if they had pleaſed fo to do; but that they had 
neglected to take the ſame away 3 and that the faid tithes rotted 
on the ground z but that, for the year 1766, they had houſed 
the fame two-thirds for themſelves upon agreements as the ſuit 
| ſhould de determined. They then ſtated, that the lands that one third 
fo occupied by them in Pilling were of three different tenures, vis. part ofthe lande 

that one undivided third part of ſuch latids was held under u. et are 

od leaſes for lives at ſmall reſerved rents; that one other un- CR IE 
divided third part thereof was held under leaſes for a-cer- third part at 
tan number of years at rack rents; and that the remaining third rack ente; and 
part thereof was held by R. He/teth under leafes for lives be r 4 
; yatil-the year 1747 3 that R. Heſbeth then conveyed the inhe- Jo & Berk 
X ritance of his third part of and in the lands ſo by him occu- who held the 


% 


" to them ; that they had ever ſince held and occupied Linde on fives 


Scan ESE. Y e 


e ſame ; and that being thus owners of the inheritance of — 3 
ſuch third part, and alſo occupiers of the whole, they were — N 
entuled to a0 exemption from payment of tithes in reſpect of and that the faid 
the faid third part, by reaſon that the ſame washerctofore parcel landsſocanveyed 
bf lands belonging to an abbey of a privileged order before and 2 I 


x the time of zhe difelution of monaderies, as after-men- je et ws 
daned. 25 * == . 9; oO v4. We 
gives {ap "ry | | fions of the abbey of Coco t; 


\ The defendants diſclaimed all right to tithes of the other two that they dif- 
third parts, as being only leſſees or farmers thereof, ſo that the lied ght 


chief point in comroverly by this ſuit as between the plaintiff der yr» paged 


(x) See ate, pige 3 | 


a | Ver. III. 
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 Towntey and defcndants was, whether ſuch third part was exempt from 
Toggo, tithes when occupied by the owners of the inheritance thereof, 
ines. or not. | | 
that the wy 25 The defendants therefore, with reſpect to ſuch exemption and 
1 Pur. diſcharge, further ſaid, that as well the lands in queſtion 
Senate; 49 the tithes thereof had been formerly part of the poſſeſſions 
ED. of the a of Cocherſand, in the | ſaid county; that the ſaid 
in abbey was of a very ancient foundation, and of the of the 
and the land» Premon/tratenſes ; that the religious houſes of that order, by virtue 
— aan of ſome ancient bulls of exemption, had immemorially held their 
_—_ in lands freed and diſcharged from the payment of all tithes what- 
the knmediate ever, or any modus or compoſition in lieu thereof, when ſuch lands 
aaeupation of were in the immediate manurance, cukure, and occupation of 
the- ahbeyz the abbot and convent, as owners of the inheritance thereof, and 
that the aid not let to farmers or tenants; and they inſiſted, that for time 
= ws el. ws immemorial, and until and at the time of the ſurrender and 
of the ſaid abbey diſſolution of the ſuid abbey, the tithes of Pilling belonged to and 
when it was d. i- were the inheritance and part of the poſſeſſions of the abbot and 
folved by Henry convent of the ſaid abbey; that the lands in Pilling whercof 
2 the tithes were demanded by the bill, had alſo been for time 
83 and until and at the time of the ſaid ſurrender and 
ifſolution_ in the actual hands, culture, and occupation of 
the ſaid abbot and convent for the time being z and that as ſuch, 
and by virtue of the exemption before-mentioned, they were 
diſcharged from the payment of y tithes to themſelves or 
re there- any other perſon whatever ; and that the lands had been imme- 
morially, and ſtill ought to be ſo exempt and diſcharged when 
from the pay- Occupied by the owners of the inheritance thereof, and not let to 
ment of tithes z tenants or farmers, not only during and in caſe of unity of right 
g and poſſeſſion to ſuch tithes and lands, but alſo when ſuch right 
Gr and poſſeſſion were ſevered, and to whomſoever the ſame re- 


ſpectively belonged. | 
that the exemp- This was the plain uncomplicated exemption and diſcharge 
tion was not now claimed and inſiſted on by the defendants for and in reſpect 
. de beg of the third part of their fad lands; and they further fad, 
iuit ; that during ſuch unity of right and poſſeſſion by the ſaid abbot 
.  _ andconventit was needlefs,and that afterwards, during the occu- 
' . - pation of the faid lands by leſſees or farmers, it would have been 
unavailing, to inſiſt on the faid exemption; and they admitted, 
that, being but modern purchaſors, they had miſconceived, and 
are not ſufficiently made out their defence in the former ſuit. But 
ancient they further ſaid, that there were divers records and teſtimonies 
nich to manifeſt ſuch exemption, and particularly that it appeared bya 
thete ET grant made in the ſecond year of King John, that he granted to the 
the. pay. Canons of Cockerſand for ever the whole paſture of Pilling, to 
of tithes hold in free, pure, and perpetual alms, with all its eaſements; 
that afterwards, by a ſurrender of Robert, then abbot of the ſaid 
- abbey and of the convent of Cecherſand, executed under their 
conventual ſeal in the thirtieth year of Henry the en * 
b abbe /, 
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- tdbey, with all its mandrs, lands, tithes, and other poſſeſſions, Tomntnr 


were ſurrendered to the ſaid king, to hold to him and his heirs _ z«inf 
for ever, whereby, and by virtue of the ſtatute 4t. Hen. 8. Linton. 
intitled, „ An Act for the Diſſolution of Monaſteries and 

% Abbies,” the ſaid abbey with all its poſſeſſions (whereof the 

lands of which tithes were now demanded were part) became 

veſted in the ſaid king, his heirs and ſucceſſors, freed and 

diſcharged from the payment of tithes in the ſame manner | 

is they were held by the ſaid abbey z that his ſaid majeſty that Hay «be 
being ſo ſeiſed did, by his letters patent dated the firſt of bd conveyed 
September, in the thirty-fifth yearof his reign, forthe conſideration — — — 
therein mentioned, grant to J. Rychin and his heirs the ſcite of gemetne lands 
the ſaid abbey of Cockerſang, with the appurtenances, and ſeveral of the abbey to 
other parcels of land in the anſwer mentioned; and alſo all that 7. Kycbin; 
the grange or paſture of Pilling, containing one thouſand acres, 

and all the lands known by the name of the Demeſne Lands of 


the ſaid abbey, to hold the ſame in as full and ample manner as 


any of the abhots had held the ſame at or before the diſſolution 

thereof; and they inſiſted, that by virtue of ſuch grant, and of 

the grant by Ning John, and of the faid ſurrender and act of 

parliament, the ſaid J. Kychin, and all perſons claiming under 

him, and the lands ſo granted to him as aforeſaid (of which the 

lands whereof the tithes now in diſpute were part), were entitled 

to the ſaid exemption and diſcharge from the payment of 

al tithes, offerings, and eccleſiaſtical dues whatſoever, when in 

the hands and occupation. of the owners of the inheritance 

thereof, in as ample a manner as the ſaid abbot and convent 

before their ſurrender and diſſolution, or as the ſaid King Henry 

the Eighth after ſuch diſſolution whilſt the ſame continued in his 

hands, were or was entitled thereto, ſuch exemption being a pri- 

vilege which attached; immediately on being granted, upon the 

inheritance of the lands themſelves. And they further inſiſted; at when the 
that although, by reaſon of the ſaid unity of poſſeſſion, and lands were leaſ- 
by the ſaid lands being afterwards leaſed out to furmers, ed, the exemp- 
there might have been no opportunity of claiming the actual '" —_— 
enjoyment of the ſaid exemption for ever ſo long a time, yet ©. — 
that when the ſaid unity of poſſeſſion became ſevered, and 

the ſaid leaſes expired, the ſaid exemption would and did 

come in play and force again, as before inſiſted upon. They that xychin con- 
further ſaid, that all the lands therein deſcended from the ſaid veyed to three 
J. Kychin to three of his daughters, who married, and held their of b'3daughecrs 
three parts of the. ſaid lands in common utidivided, and tenants * 
from time to time demiſed the ſame upon leaſes to tenants 4p 
until the year 1747, when R. Heſketh (whoſe anceſtor 
married one of the three daughters) began to ſell off 
his undivided third part into freehold or lands of inheritance z | 
that the fourth daughter of the faid Kychin had married” one . Kebin't 
Tichborne or V erden; that her fourth part or ſhare of her father's fourth daughter 


lands was divided from the other three-fourth parts into ſeveralty, held berſhare is 
2 2 5 and fveraky ; 
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Total Inton. 


o 


Premon/traten/er, and which was the ground. and foundation of 

| 72 exemption, did obtain here, and was adnally received and 
ufficiently, put in uſe within this kingdom, ſo as to avoid the force 

ä and power of the, ſtatute 7. Hen. g. concexnimg ſuch  bulle and 
thatcertainladds all other acts af parliament relative.thereto. | They: fugther ſaid, 
83 — with regard to perſonal or ſmall tithes within che faid town- 
; ip of Pulling, there was, and for time beyond the memory of 

man had been, an ancient and laudable cuſtom, that every houſe- 
holder in Pilling being a ſingle perſon, and only leſſee or farmer 
ol the houſe wherein he dwelt (except thoſe who, inhabited the 
eie Houſe and the occupiers of the. Moſs Paſtare, and Mill 
Pure, being the inheritance of R. Daltan, and. alſo except the 
oh occupiers. of the farm or tenement being part of dhe Ancient 
ET Demeſne of Pilling, and now or late-the inheritante of E. Horny, 
8 who claimed an exemption from payment of any tithes, offerings, 
or eccleſiaſtical dyes: whatever, in the hands of the.owners,:or of 

the farmer thereof, and thoſe diſcharged by 'madufes for or in 

reſpect of the ſame only, and alſo except the leflecs,or farmers 

. of two dwelling-bouſes in Pilling occupied by G. Dickſon aud 

— J. Sumner, which were or are claimed to .be..cxempt from 
payments of. all tithes, offerings, and eccleſiaſtical dues what- 
ever, by medus, fave the tithes of corn and grain) ſhould pay ono 

and only certain penny yearly ; and every houſeholder in Pulling aforeſaid, being 
— . ro married man, and on a icfiee or farmer of the houſe where! 


0 — 


DDD wa. 


| yearly for Zafer 2 AR i thi 
he dwells (except as aforeſaid), the ſum of twopence.: year's t9 for 
en, " theannerptahezithes of Pilling for the time being, their farmer by 


— 


nee or leſſees, at Leſſer ycarly, or ſo ſoon after as demanded, 35 


recompence 


* pr = * — 
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* 
Pilling aforeſaid,” and that 47 had * —.— jally Tout ix son. 


received and accepted accordingly by the ſaid bwners and erden fot 
impropriators for the time being, their leſſees or farmers, ſave 
only till of late, when the diſputes relating to tithes began; 
that within the ſaid- townſhip, of Pilling there had been and was 
anpther.ancient immemorial cuſtom, that the occupiers af lands 
* being leſſees or farmers (except the occupiers of the lands 

d tenements diſcharged in general by exemption or by modus 
as afpreſaid), pay yearly at Za/ter, or ſo ſoon after as demanded, Bp 
de ſum of twopence, for every milch cow that had a calf much co; 
in the var, to wit, between Hafer nnd Eaſter, and was kept ar 
tepaſtured, on the lands held by them as leſſees or farmers 
Pilling sforęſaid, and the titheable places thereof; and the ſum 
of one penny for every milch cow that had not a calf in * a 
re wrt, between. Zafer ard Egfter' (which were there ufually 
called Ad#dy or whiter),”atid was — — r rnpooortn rl 


and that ſuch yearly pdyrhents been, for an the time afore- 
Tag, 'received and actpted' accordingly ;-that al there had 
v5 oh 


znbthier aticictit cuſtom, chat every occupier; &c. (cop 

as aforeſaid) had yearly, when he kept a cow in Pilling, &e. 

paid, or ought to pay, at Hen, or {i ſoon after as demanded, 

the ſam of one penny to the owners, farmers,'or leſſees of, tithes 

in Pulling, as a recompence, and in lieu and full ſatisfaCtion of 

and for the tithe for the agiſtment of dry, barren, and unprofit- 

able cattle fed and depaſtured on lands and grounds held by him 

a5 leſſee or farmer 3 and that the ſame had been received and 

accepted accordingly ; therefore no tithe in kind was due or 

payable for-agiſtment tithe ; that there was alſo another ancient that the tithes of 

and immemorial cuſtom, that the occupiers of any lands or cn and grain 

grounds therein, er the-titheable places theroaf, being lefſees mon vdr 

or farmers (except as laſt before excepted), ſnould gather, bind, 

and ſet up in ſheaves and hattacks, the tithes of corn and grain, 

arifing on their reſpective lauds; and that in · conſideration 

thereof, ſuch occupiers: ſhould only ſet out and anſwer every 

tenth hattock thereof, without ſetting out or paying any thing 

for odd hattoeks under ten, and that the corn and grain in each 

Joſe, and of each different kind or fpecies, ſhould be tithed 

ſeparately and diſtinctly by itſelf, and without numbering or 

counting out of one ; cloſe into another, or aut of one kind. 

or ſpecies : of corn and grain into another; which cuſtom and 

manner of tithing, and of gathering, binding, and, ſetting up in | 

ſheaves and hattocks, bad been immemorially obſerved in Pillig „ 

y.0 aforeſaid, and the titheable places thereof; that alſo, by ancient thatcertain fums 

being uſage and cuſtom immemor ially obſerved within the ſaid town - are payable. in 

heren ſhip, the occupiers of lands thgtein (except as aforeſaid), had, leu of faall 
\ for and in reſpect of their meſlyagesy lands, and tenements, * 

artnet by them as leſſees or farmers, paid the fog ing Foſter offerings, 

u, 84 171155 2 3 + ſmall 
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| every houſeholder, 
for offerings yearly, threepence ;; and for tithes of pigs, if ſeven 
and upwards and under ſeventeen, one pig; and if ſeventeen 
and upwards, and under twenty-ſeven, two pigs ; and for every 
ten pigs above ſeventeen, one pig; and in like manner for the 
tithes of geeſe and ſheep ; and for a foal, in the year it was 
foaled, one penny; and for every calf, in the year it was calved, 
one halfpenny; and for every ſwarm of bees increaſed in the 
year, one penny z for eggs, if any, one halfpenny ; and for hemp 
and flax, one y. | 19 CS 

. The defendapt Smith faid, that when the ancient meſſuage 
and tenement in his occupation was heretofore in the occu- 
pation of tenants, and not of the owners of the inheritance 
thereof, ſuch tenants had, for time immemarial yearly at Eaſter 
or ſo ſoon after as demanded, paid, and been uſed and accuſ- 
tomed to pay for all the time aforeſaid, and ill of right 
ought to pay, to the owners of the tithes in Pilling, their leflees 
or farmers for the time being, the ſum of one halfpenny as a 
certain modus or compoſition in lieu of and in full r for 
tithes of all and all manner of hay yearly ariſing upon the ſaid 
tenement. . 2 


that they could - All the defendants ſaid, that they could not certainly ſet 


not ſtate whe- 
ther Pi ling is in 


forth, whether the ſaid townſhip of Pilling and titheable places 
thereof (wherein the ſaid lands lay) were fitrate within the 
- Impropriate rectory and pariſh of Gaxfang or not; though they 
admitted, that it appeared by many records that ſuch townſhip 
was therein deſcribed to be fituate within that par iſh, yet that the 
church or chapel of Pilling was a parochial church or chapel, 
and that the faid townſhip had been reputed to be an entire 
townſhip, lordſhip, and manor of itſelf, where a court 
was held, and maintained its own poor, and raiſed its own taxes, 
without paying or contributing any pariſh rates or church dues 
to the pariſh church or vicar of Gar/fang ; and therefore they 
left the plaintiff to the proof thereof, it not being of conſequence 
to them to diſpute the ſame, but to contend their riglit 
to the privifegs and exemption as inſiſted on by their anſwer, 
They further ſaid, that if neither they nor the other owners and 
occupiers of lands in Pilling heretofore belonging to and part of 
the poſſeſſions of the ſaid diſſolved abbey of Ceeterſaud, had ever 
retended to claim any other 'or greater exemption than that 
hich was now inſiſted on, ſuch exemption would never have 
been diſputed or denied by the plaintiff or her predeceſſors, 
or any other perſon claiming tithes in Pilling. But they 
admitted, that having miſtaken their ſaid privilege and partial 
exemption, and inſtead thereof pretended ſometimes to à toni 
or general one, by reaſon of thoſe lands having been heretoſore 
"parcel of the poſſeſſions and inheritance of a greater monaſiery; 
— was ſuch a ſuit heretofore brought by the plaintiff * 
Azz . * bo 


— : 
x* 
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them and others ; and that, they being but modern purchaſers, Towntrr 


and ſometimes apprebending themſelves entitled to and inſiſting 1 son. 
upon a general exemption,and atother timesa partial exemption, eee ee 
and thereby neglecting properly to ſtate the time, nature, and fn an igne- 
ground of the ſaid partial exemption now inſiſted upon, and rance of their 
to apply their defence and proofs in ſupport of ſuch partial and real rights, had, 
true exemption, the Court did, in ſuch former ſuit, decree tithes in 1 
general to be accounted for and paid by the defendants (except as 15 eremptlen 
to milk, calves, and garden ſtuff) ; but they inſiſted, that ſuch a ſiom us, 
decree would not have been made in caſe they, in the ſaid ſuit, 

had never claimed more than the ſaid partial exemption, and 

had not ſet up other miſconceived and inconſiſtent defences, and 

miſtakenly applied the weight of their proofs, in diſputing the 

rights of the pariſh of Gar ſtang and matters not applicable to 

the true queſtion, - and neglected to prove to the Court; 

that not only the owners of the inheritance of lands within Pilling 

aforeſaid, but alſo the owners of lands in other places which 

formerly belonged to the ſaid diſſolved abbey of Coc 

and to other monaſteries within this kingdom of the faid order 

of Premon/tratenſes, were, and immemoriallyhad been, in the actual 

poſſeſſion and enjoyment of the ſaid exemption from paying tithes 

of ſuch or ſo much of ſuch lands as were, or from time totime 

heretafore had been, in their own manurance, culture, and 

occupation: wherefore they hoped, that they ſhould not be 

bound or precluded further by the ſaid decree than as to ſuch 

tithes as were decreed to be accounted for and paid to the plaintiff 

down to the time of making thereof; and ſaid, that if the ſaid 

{pit had been properly managed, they had not only been ſaved the 

grie vous expence thereof, but alſo the trouble of this ſuit, and 

had been left in the quiet poſleflion and enjoyment of the ſaid 

ancient and immemorial privilege and exemption by them 

in their anſwer inſiſted upon as belonging to the lands of 


= ug they had reſpectively purchaſed third parts as afore. 


Theplaimtiff replied ; the defendants rejoined ; and ſeveral wit The evidence 
neſſes were examined on both ſides; and now upon hearing coun- read. 
ſel on both ſides ; and on reading, for the plaintiff, the depoſition 
Cw Fiſher, clerk ; and the following evidence for the 
defendants, that is to ſay, an ancient grant (without date) of 
Theobald Walter, of the Haye of Pilin, to the abbey of Cecherſand ;, 
an ancient grant, being a confirmation of the before - mentioned 
2 of the Haye of Pilin, dated the fourteenth of March, in the 

econd year of King Fohn : another ancient grant, being a like 
confirmation, dated the fourteenth of — in the eJeventh 
year of Henry the Third : the depoſition of William Matthews,” 
proving the following exhibits to be true copies; a true copy of 
the confirmation of Pilin to the ſaid abbey, in the eighth year' 
of Richard the Second ; a * copy of the letters patent 


4 for 


” 


al Pilling and of the particular made in conſequence thereof 3 


. . 
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0 
— foricontinuing. 40%, in the twenty-eighth year of 
He the Bhs the render executed by the adbot and 
Jn 6 axed the 


2 copy grant from the crown of P 


Kychin, dated the firſt of September, in the "year 
the ſame king; and on reading the depoſition of Jomer Grande, 
and the deed of conveyance therein ed by him to the 


| defendant J. Tom/inſon of the fee and inheritance of one-third 
part of the lands occupied him in Mllinꝑ, as aforefaid parti- 


ways ieth year of King Henry - the Kiphth, for one year; and on 
defendant's are ee Br to read the depofition of 
Z. Cuming, the ſame. being abjeeted ts by the counſel for the 
r and refuſed by the Court to be read Kong dn) romp. 
veral other depoſitians, and the anſwers, and the d ion of 
Taylor taken on his croſs examination ; ati in of 
dated the fiſteemh of Jay 1689, from E. Worden to 
Addiſon, of Ulerick' Meadow, im Pilling, to hold for ninety- 
ning years, determinable on three wes ; a like mdenture, 


dated the ſame day; from E. Wortlen to A. Thompforr of other 
lands in Pilling, lor a like term determinäble 27 aforeſaid ; 


» like indenture of affgnment, dated the-fecond öf February 
676, from R. Townſon to H. Thompſon, reciting 1 leaſe 

the {aid E. Morden of two acres of land in Pilling 
for the | like term, determinable as aforefaid z au indenture, 
dated the fifth. of May 1682, figned H. Worden and others; 
and reading a book intitled © "Pilling Eafter Book 1744 ;" 
and ſeveral indentures of leaſes and releaſes; and upon reading, 
@ behalf of the plaintiff decree of thiscourt, dated the teyth 
of May, in the twenty-fourth year of Qucen Elizabeth, in a canſt 
then depending touching the tithes of Pilling, between Jane 
Kychin plaintith,, and Thomas' Holmes and others defendants ; 
3 ſubſequent decree of this court made in the fame cauſe, 
dated the twenticth of November, in the 'twenty-fifth year 
of the ſaid queen ; ſeveral depoſitions and orders to prove 
the following exhibits, &c. viz. a copy of the grant of Famer the 


. Firſt, in the ſecond year of his reign, of the refory vf Gar- 


ng to L. Befterville.and others; a confirmation by Henry 
Archbiſhop of Canterbury of a decree of Pope Locius in favorr of 
the monks of the Ciftertian order j and alſo on reading copies 
from the —— office oi the. miniſter's accounts relating 
to the poſſeſſions of the abbey of Cocker and, from Mirhaelmas, 
in the thirtieth year of Henry the Highth, to the Michaelma: 
following ; and of the propoſtl of John Kychin for the purchaſe 


and 


— 
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iſo the bil, anſwer, and depofitions, in a cauſe hereto Townunr 
penis ho in this ener dont he Fran wen . 
plaintiff, and the faid 2 Tomlinſon, ane of the defendants in this Tertin tes. 
eauſe, and others, ants 3 and 2 decteral order made on 
the bearing, dated: the twenty-firſt of June 1762; and on 59 . 
debate of & matter 3 and on hearing all that e 
counſel on both ſides; 


Tat Cover, which was full, declared, that the plaintiff The courr as 
Cecilia Pu was well entitled to the tithes in kind demanded allows the ex. 
by the bill, and difallowed the exemption ſet up the emption ſet up 


| defendants in their anſwers to the ſaid. hill for the eat of 2. by the delend- 


ithes, of the lands in Pilling aforefaid, as oyners of the inherit- 

x thereof 3 An ORDERED AND DECREER,.that an account be and order them 
. Peer dye from the defendants reſpectiyely to the to account ac- 
for a moicty of the ſeveral tithes and other eccleſiaſtical E 3 any 
demanded by the hill; and alſo for a moiety of the feveral . „ of 


au the maduſes for 
e 


lied of | the. tithes of milk, calves, and n milk,calves,and 
n a were admitted by the W ue and garden daf, 
a ö ; 

Tus Court fo = reſpe& to the ſeveral 4 v. The other 0. 
ted upon by the defendams in their anſwers, in regard ſuch 44, bein im- 
moduſes were improperly laid therein, difallowed the fame without 5. _— 

and referred it to the deputy, remembrancer to take bur without 
the atcount z, the defendants to pay to the plaintiff her coſts; of prejudice, 
this ſuit to be:nax ad e to en! _ 
alter the report. 

The deputy tere meer ae his report, dated the twenty. The repos 
fourth of f Yu 1772; and the cauſe coming on to be heard 4 mtg wr 
the-faid report (no exceprion having been taken thereto) ; and 
upon hearing counſel for the plaintiff; and reading the ſaid 
decree and r. Daw. the ſald report was ratified and confirmed, 
and rhe defendants ordered to pay their moiety of the ſaid tithes 
and Eaſter offerings for ſeven years paſt, viz. the defendant 

Teningen, ten pounds, two ſhillings, and threepence; J. 
rance, eight pounds, fix ſhillings, and elevenpence halfpenny ; 
H. Smith, four pounds, fifteen ſhilngs, and fourpente half- 
Plig coſts taxed at two hundred and forty pounds, ſixteen 
lings, and r and alſo ſubſequem coſts. 


EAT Tren 
11. Guo 3. 


7 


E ns April 1771. 


TH bill ſtated, that the plaintiffs were ſeiſed for ſeveral years The like cauſe 
paſt of, and well entitled to, one undivided moiety or half as-in the pre» 
part of all and ſingular the tithes of corn, grain, graſs, PR = ceding calc. 
all other tithes whatſoever, predial, perſonal, or mixed, an - 
2 
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ain, 
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| 


mara. 
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ſingular offerings, oblations, obventions, and other ectle. 
aalen dues arifing in the townſhip, or hamlet of Pilling, 
within the impropriate rectory and pariſh. of pare and they 
ſet forth their title, and the demand of ame ſpecies 
of tithes and offerings ; and admitted the ſame medu/es as in the 
foregoing cauſc of -Townlcy u. Tomlinſon; and prayed the like 
account, | | | = 


The defendants alſo in this:cauſe put in the like anſwer, and 
ſet up the ſame exemption and moduſes for their lands, &c. 


The plaintiff replied ; the defendants rejoined ; and witneſſes - 
were examined on both fides z and upon hearing counſel on 


both ſides ſeveral days; and reading the depoſitions in this 


cauſe, and alſo in the other cauſe, and exactly the ſame evidence 


with the following, viz. copies of the bill, anſwer, depoſitions, 


decree, maſter's 2 ſubſequent deeree, and ſubſequent report, 
ings 


and other proce in a cauſe heretofore depending in the 
high court of chancery, wherein Anne V. Beniſen and others 


were plaintiffs, and John Bemiſon, clerk, and others, were 


defendants ; and alſo a receipt for the ſum of eighty pounds, 
one ſhilling, dated the fourth of July 1967, ſigned F. 
Winckley and on full debate of the matter ; and on hearing 
all that was glledged by counſel on both ſides . 


Tux Cour declared, that the plaintiffs were well entitled to 


the tithes in kind demanded by the bill, and difallowed the 
_ exemption, ſer up by the defendants in their anſwers to the ſaid 


bill, from the payment of tithes of the lands in Pilling aforeſaid, 
as owners of the inheritance thereof when in their own occu- 

tion (a) ; and decreed an account to be taken of what was due 
Loa the defendants reſpectively to the plaintiffs for a moiety of 
the ſeveral tithes and other eccleſiaſtical dues demanded by the 
bill; and alſo for a moiety of the ſeveral moduſes in lieu of the 


_ tithes of milk, calves, and garden ſtuff, which were admitted 
by the bill to be payable z and with reſpect to the ſeveral other 


meduſes infiſted upon by the defendants in their anſwer, in regard 
ſuch moduſer were improperly laid therein, the Court diſallowed 
the ſame without prejudice, and referred it to the deputy remem- 
brancer to take the account z the defendants to pay the 


plaintiffs their coſts, 


(a) The cafe of Lord v. Tuck was by a noteof Ma. Baxon Peter, which 

out Fn 2 , > December he had — — Bunbury had uh 
1722, in this cauſe, w e Lord Chief repreſented calc, . 
Serex Pank faid, that XI | 


BROMHEAR 


_ —_ 
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ori | | 
Free Tens 
| PROMNEAD againſt Azurog rn. 2 8 6 
473: . Lincolnſhire, 29th April 177. wages! 
PHE bill ftated, that G. Murray, elerk, prebendary of the The prebendary 


prebend of bam cum Stow founded in the cathedral l Coriaghan, 
church of the Bleſed Virgin Mary of Lincotn, in the county of cums d : 
Linceln, being ſeiſed of and well entitled, in right of his faid pre- tithes of the 
bend, to the tithes in kind of all forts of corn, grain, hay, and hamlets of Se- 
all other great tithes whatſoever, yearly ariſing within the 7” n 
* and pariſhes of Stow, Great Corringham, Little fear in ind 
Corringham, Springthorp, Somerby, Wheatbear, Aiſby, Yawthory, 
Dunſtall, Sturton, 'Normanby, Branſby, and other places, did, by 
indentùre of leaſe dated the firſt of March 1760, demiſe to the 
plaintiff, his heirs and affigns, all that the ſaid prebend, with all 
manors, manſion-houſes, tithes, oblations, obventions, glebe 
lands, &c. fituated within the before-mentioned townſhips (the 
advowſon, gift, and preſentation of the vicarages of Cerringham 
and Sow, or the nomination of a curate to the curacy thereof, 
excepted), to hold for three lives now exiſting ; that, from 
the date of the ſaid leaſe, the plaintiff had continued, and 
was in poſſeſſion of the manors, &c. ſo demiſed, and by virtue 
thereof was well entitled to tithes in kind of all forts of corn, 
grain, and hay, and all other great tithes vearly growing within 
e ſeveral townſhips aforeſaid ; that all ſuch tithes from time 
to time ought to have been annually ſet out and rendered in kind 
to the plaintiffs by the reſpective occupiers of the ſeveral lands 
and grounds within the ſaid pariſhes and townſhips ; that the 
defendants, ever fince that leaſe, had ſeverally held and occupied 
large quantities of arable, meadow, paſture, and wood land 
in the {aid hamlets or townſhips of Somerby and Wheatbear, and 
in each year had thereon wheat, rye, barley, oats, and'other corn 
and grain, as well as peaſe, beans, and ſundry other matters 
beſides hay and clover; all which they reaped and carried away 
annually, and converted to their own uſe, without ſctting out the 
tithes thereof in kind to the plaintiff as they ought to have done, 
inſiſting, that tithes in kind were not due within the ſaid town 
ſhips; but that a modus of ten pounds per annum in lieu of all great 
tithes was due for the ſame, and had always been accepted. But 
the plaintiff inſiſted, that the ſaid ten pounds a- year had been paid 
for lands called Somerby Park, and was only a temporary compoſi- 0 
tion for the ſame z and that he was therefore at liberty to elect and 
take his tithes in kind. The bill further charged, that all occupiers 
of the lands within the hamlets of Semerby and Wheatbear had 
for time immemorial, and ſtill did, render or pay all vicarial tithes 
aiſing from the lands, or the produce or agiſtment thereof, 
to the vicar of Corringham in kind. "The bill therefore prayed, 
that the defendants' might be decreed to account for — 


# . \ 
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Baounza» and every r 
— 12 g 40 


Dee 


The deten ante The defendants faid; thit G. 70 
fay, that the prebend of Corringham cum Stow ; a that 4472 duly ex 


L the faid leaſe tothe plaintiff; but they denied, t — — 
De to all the great tithes in the townſhips. ef aforeſaid being one 
tawaſhip; townlhip ;. and inſiſted, that he had never, been entitled to the 

tithes in. kind therein; for that within, hg powatbine of Somerby 


| and I heathear there as, and had been immemorially, a certain 
A". modus of tithing ant] her great * 
that there is 2 e ry 


ſheer, E. 
modus of 101. 3 ſay, Nhat the ſum Tt Te Ge 
year, payable on had —— been pa 


faid jownſhip or hamlets 


or pets grain, hay, and other titheable matters which they had 

had thereon in every year, but not the values thereof, they hav- 

that no great ing kept no account; and inſiſted; that from time immemarjal no 
eo. oo TRY in kind had ever been ſet out, mow or d 

paid in kind ; — the ſaid modus, except by the i. by 

whom a paſturage tithe * ſhillings in the p 

demanded in the year 17 They wee: that plainti 

had, on the eleventh TRE 766, given them notice. 0 

ſet out their tithes in i in 23 year. fp the lands they 

occupied in Sewerby 3. and that be had alſa demanded, an account 

of the ſame ever fince they had been tenants thereof. They 

denied, that they had ever TOR to diſcover by what means the 

— lands within Semerdy and M{beatbeor by, them occupied 

ere free and exempt, from great tithes, or that they ever 

— any other exemption, from the payment of great tithes 

Erbe of all or any ſuch lands, or any madd, compoli. 

tion, or other payment in lieu, thereaf, ſave the ſaid modus of 

the lands ten pounds per annum. They admitted, they had inſiſted that 

2 the Lad wodds had been immemorially paid or payable in ſuch 

1 — aid 3 manner as before ſet forth in har af all ſuch great tithes ariſing 

IT from certain lands called by..the, name of Same; by Park, * 

| only of the land lying within the ſaid hamlet or townſhip of 

Somerby and Wheatbeor, but had no receipts for the ſame, it being 

paid by the owners of the ſaid lands ; and they infiſted, that 

the ſaid modus covered all the lands in the: faid hamlets, which 

contained near one-thouſand, five hundred, and. twenty-three 

acres, and were fertile and cultivated, ſo that. the great tithes, 


if rendered in kind, would have far exceeded —— oY 


THE 


Sw UG rw on. as art. om... 


J : - 2 


nnn , acc __;_]] j+#A2 ES oo moons omen owning 


Tac ech ; und thertfore ſuch tithes would not have been Brownran 
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to have been demanded for time immemorial had they 
been due. They atfo:faid, that there was a certain tract of land . 
r ing within the ſaid hamlets called Semerby Part ; ; 
but it had divided into ſeparate incloſures before 8 
they knew the ſaid land ; that ce Perk contained four hun- Nu. 
dred and eighxy · ſeven actes, part woodland, arable, meadow, 5 

and paſture z and that it was then in the poſſeſſion of the 

defendants Afoforth and White, They alſo ſaid, that ſeveral 

ancient compolitions, ampunting 8 twenty-four pounds per 

enum, had 8 8 by the occupiers of land 

lying within theſard” hamlets and che lichits and titheable places 


thereof, fbr and in lieu of ſmall or vicarial tithes, 

+ TheplaintifFreplied; the defendants rejoined ; and witneſſes ws 
were examined on; hoth tides j and upon hearing counſel ; 

and reading the ſaid teaſe, dated the firſt of March 1760 3 and 

ſeveral depoſitions taken in the cauſe 4! +), | 

- Tux Court ordered. the bill to be retained for a year, with The bil re. 
kberty for the plaintif in the mean time to try, by an action on ned for a 
the ſtatute 2. & 3. Ede. 6. c. 13; his right at law to the tithess 
demanded ; further directions and coſts to be reſerved; and in 

caſe he: ſhonld not fo try his right to the ſaid tithes on the ſaid 

ſtatute during the time aforeſaid, that the bill ſhould from 


thenceforth ſtand diſmiſſed with coſts, - 
© "Fookta againf Moog. {I Aims Towns 
 Gomerſetſbire, ab Judy 1771. 3 


Tur rector impropriate of the rectory and prebendal church meta 
> of, Chilcompton, in the county of Somerſet, claimed all great = — 
tithes yearly arifing therein, and particularly the tithe of hay; , in Somerſer- 
and. ated, that the defendants Are and Salmon had, from the % claims whe 
year 1752 to the time of filing the bill, occupied ſeveral acres — 1 3 
of meadow land in the pariſh, the graſs of which they had 

yearly mowed and made into hay, and the tithe of which, if duly 

ſer out in kind, would heave: amounted in eyery year to twenty 

pounds and upwards in value; but that they had ſubſtracted, 

withheld, and refuſed to ſet out the ſame, on a pretence that 

the vicar of the pariſh was entitled thereto, and that they had 

paid him for the ſame. The bill therefore prayed, that the 

defendant, Pexwell, who was the preſent vicar, might ſet forth, 

whethet he claimed any right to the tithe of hay; that the other 

defendpnts might be compelled to account for the ſaid tithes ; 

and that the plaintiff's right thereto might be eſtabliſhed, 


The defendant Powell diſclaimed all right to the tithe of hay 3 The vicar dil. 
and admitted, that the plaintiff was entitled thereto, ' Claims all right 


thereto. 
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' * Tooxen The defendants Mor and*Salmon admitted, that the plaintiff 
. — was the impropriator of the pariſh, and as ſuch entitled to the 
* great tithes, except the tithe of hay ; and ſaid, that they believed 
1 that by ſome ancient endowment or preſeription the tithes of hay 

a payment of belonged to the vicar, and that he and all former vicars had 
64. in the pound always, from time to time, received a pecuniary recompence for 
to the vicar, in the tithe of hay and all ſmall tithes equal wii fagroffixence 
key of tithe hay n the pound, | | | 7 
The former vi- , The counſel for the defendants Jforre and Salmm objected, 
_ who bad on the hearing of the cauſe, that Mr. Pearce, the former vicar, 
3 who had received from them the ſaid pecuniat᷑y fatisfaction 
made a party to in lieu of tithe hay as aforeſaid during great part of the time in 
dhe bill. the bill mentioned, and who had been removed from the ſaid 
vicarage by a ſentence of the court of arches fince the exhibiting 

the bill, was not a party before the Court; and after hearing 

"the plaintiff's counſel in anſwer of the ſaid objection ; 


Tus Cour allowed the ſame, and thereupon ordered the 
further hearing of the cauſe to be adjoutned to a future day, 
with liberty to the plaintiff, in the mean time, to amend his 
bill, by-making the former vicar a party thereto, upon paying 
to the defendants the coſts of this day's attendance, according to 
the courſe of the court, | ien 


4 ' 
* 


Tri. Tzu, Prx+tTnERCH againſt Tromas: 
Jabs ap 3. pos oflire, ath Jay 1751. 


; The improptia- HE bill ſtated, that Luke G ,clerk, prebend of L nith 
or of Llanvye and precentor of Brecon, deceaſed; being in his life-time, 
aich, in Comar. and at his death, ſeiſed in fee of and in two-third parts of the 
Cee nan, tithes of Lanvynith, duly made his will, dated the twenty- 
and the vicar thę firſt of September 1757, and thereby gave to his ſiſter Jaan Gwynn 
remaining third for her life, and after her death to Howell Gwynn, his heirs and 
part, ofthe great aſſigus, the ſaid two-third parts of the ſaid tithes, to hold to 
—— them, &c. from the tenth of July 1764, for twenty-one years, 
and ates, that by means whereof they became entitled to the fame during their 

n bs the cuſtom ſeparate lives; that by indenture made between them and the 
of the pariſh plaintiff Prytherch, they did demiſe to him the ſaid two third 
= 1 parts of the tithes of corn, grain, hay, wool; lambs, cheeſe, 
———— — calves, pigs, geeſe, hemp, flax, and all other titheable matters 
ſetting out of within the faid pariſh, as well great as ſmall, yearly atifing, &c. 
the tithes, to the prebend of — 060 for the remainder of the ſaid term, 
under the yearly rent of one hundred and ſeven pounds; that 

the plaintiff Prytherch had demiſed the. ſame to the plaintiff 

"Jones, to hold from year to year ſo long as both ſhould plcaſe, 

, whereby he became entitled to the ſaid tithes ; that the p aintif 

| Copner, clerk, was duly preſented to the vicarage of Lr 


r HE RE OR In Wn 
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and had duly performed. the cure there ; and that, by ancient 


endowment or long immemorial uſage, the vicar for the time 

being had received the other one-third part of the faid tithes z 

that the defendant, for two years paſt, had occupied 4 farm in the 
pariſh, and had ſowed the ſame with wheat, ryc, barley, oats, 
hemp, and flax; and hoped he would have ſet out his tithes ' 
thereof, and given the plaintiff notice, according to the cuſtom 
for time immemorial ; but that he had carried away all the ſaid 
matters and things without ſetting out the tithes of the ſame, or ' 
making the plaintiff any ſatisfaction for the ſame, though applied 
to for that purpoſe. The bill therefore prayed, that the de- 
fendant might account and pay what ſhould appear due, that 
is to ſay, two third parts to the plaintiff Jones, and the 
remaining one third part to the plaintiff Copner. 


] 

) | | 

- The defendant ſaid, that he was entirely ignorant, and could The defendane 
8 


s Jo 


not ſet forth what title or intereſt L. Gwynn had in or to the admits,tharfuch | 
tithes of Lanvynith, or what title or intereſt J. Gwynn or „ne hat 
H. Gwynn had, nor did he know that they had executed ſuch leaſe 


| 
dcnies that it i | 
* 

Fo to the plaintiff Prytherch, nor whether he had demiſed the ſame ke —— i 
2 to the plaintiff Janes. He admitted the plaintiff Copner to be vicar, ledge, an imme- bi 
is and entitled to one third part of all tithes, great and ſmall. He il caſtom. 0 
18 alſo admitted, that he occupied two tenements in the pariſh ; and " 

to ſet forth the value, and what wheat, oats, and barley, he had 


ſowed thereon, and the value of the tithes. He alſo admitted, '1 
that there had been, for ſome years paſt, a cuſtom of giving notice 

previous to the ſetting out of the tithes ; but ſaid, that he knew 

not, whether it was an immemorial cuſtom or not, or how long it 

had ſubſiſted, He denied that he had carried off his corn, &c. 

without ſetting out the tithes thereof, or that he had refuſed to 

give notice ; and faid, that the plaintiff Capner had carried off 

his tithes from off the ſaid lands, but that the other plaintiffs 

had left theirs to the detriment of him the ſaid defendant. 


The plaintiffs replied ; the defendant rejoined ; and witneſſes The cauſes 
vere examined on both fides : when upon hearing counſel on heard. 
both fides ; and reading the depoſitions in the cauſe ; 


Taz Cour ordered the defendant to account with the plain- The d. fendant 


tiffs for the tithes demanded by the bill, except of hemp and flax, ordered to e- 
vith coſts to be taxed. TIER 


8 —— 
= = ——U—— — 


PznFoLD againſt BARTLEY. 8 Tzu, 
C0. 3. 
Suſſex, 4th July 1771, 


TE bill ſtated, that the plaintiff was, in the year 1752, The reQor ef 
inſtituted and inducted into the rectory of Afbington cum une cum 
in the county of Suſſex, and had thereby become 2 ” Ay 


, Claims the 


entitled 


. 8 -% * „ 98 3 ”. . 
* - * cs * , * Ra 
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Paxror> entitled to all tithes, both great and ſmall, in the ſaid pariſh: 

. 24 and alſo to Zafter offerings, u. to fourpence yearly, at Eat, 

rA for each perſon of an age to communicate ; that the def t 

| for ſeven years paſt, had occupied a farm in the pariſh, and had, 

during the laſt year, clover and graſs, which he had made into 

hay z 3 large furze field, on which he had cut four thouſand furze 

faggots ; cows, from which he had had great quantities of milk; 

fax dullocks, which he had fattened 3 à flock of ſheep, which 

yielded him both wool and lambs 3 many fows, which had pro- 

duced pigs 5 ducks, getſe, hens, turkies, and other poultry, 

from which he had many eggs; and gardens, which had yielded 

varieties of fruit, robots, and herbs ; the tithes of all which 

and favs, the had refuſed to pay. The bill further charged, that the de- 

defendant had fendant rented a held of turnips or other winter feed in another 

fraudulently dri- pariſh, in order to deprive the plaintiff of the tithe of lambs; 
5 . for that he had driven the ewes out af the faid pariſh fome ſhort 

ive him of ſpace of time before lambing time ftrto the other pariſh to lam, 

the tithe of and ſpon afterwards brought them back again into the ſaid pariſh, 

Eb. and then infifted, that as the lambs were not yeancd in che pa- 

riſh of Aſbington cum Bunfon, he was not entitled to the tithe for 

the ſame. e bill therefore prayed, that the defendant might 

pay to the plaintiff the tithes that were due and in arrear, or make 

him a reaſonable ſatisfaction for the value thereof, and alſo 


69 - 


to him what ſhall appear to be due to him for FEofer | 
eringt. ny ke ; 
The deſendant The defendant admitted, that the plaintiff was rector of | 
fays, that Bunce Afhington cum Buncton; and faid, that Bunn was ſituated in , 
ten is a pariſh of that part of Se called the Wald ; that it was a pariſh of itſelf, K 
| — hes ot and the church there a pariſh church, althoogh united with the R 
Wealds of Suſ- pariſh and pariſh church of Afvington ; that 2 conſiderable M 
ſexe 3 quantity of land near adjoining to the church at Buncton was, q 
that the rector and for time immemorial had been, held by the rector of be 
— 2 . —5 ngton cum Bunten, either as glebe land, or as allotted to the th 
of the tithes rector of Buncton, in lieu of ſome tithes there 3 that about the * 
thereof; year 1755 he took the farm he then lived in conſiſting of arable th 
that part of his land, meadow, and paſture ; that part thereof lay in the pariſh th 
derm i in Bare: of Bunten, part within the pariſh of Aßbingtan, and part within in 
—— the pariſh of M biſtan; that for the year 1759 he agreed to pay * 
in Nen; him a compoſition of two pounds, five ſhillings, for rhe tithes of «4 
that in 2759 be his farm in Bunctan; that the ſaid ſum was more than the value Pi 
8 — of the tithes, but that he had complied with the demand of the la 
1 ; rector to prevent diſputes z that about Michacimas 1760 the tith 
'* + plaintiff acquainted him that he would for the future take his 
that in 2766 he tithes in kind; that in the year 1766 he had growing upon the 1 
gave the plaintiff ſaid farm fix acres of hay and ten acres of clover ; that when neff 
one — the ſame were mowed and ready to carry away, he gave the nd 
ver and hay; Plaintiff notice to come and tithe the ſame; that the plaimif _ 
but that he ncg- neglected ſo to do; that he therefors fairly: and euly ſet V 


u cted @-10 do; 
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the tithe thereof; that the plaintiff did not think fit to take the 
ſame away; and that he left it to rot on the ground, to the great 
damage of the defendant. The defendant further ſaid, that 
there was belonging to his farm a furze field of three acres, 
which generally produced, one year with another, about twenty- 
five or twenty-ſix hundred kids; that he had uſed the ſaid kids 
in burning of lime; that the lime ſo burnt had been conſtantly 
uſed for the manuring the farm lands and other purpoſes of 
huſbandry thereon; and that, as no tithe had ever been paid 
for furzes ſo uſed, he had taken them away without ſetting out 
the tithe thereof, He admitted, that he had kept ſeveral cows, 
which had yielded milk; but ſaid, that he could not ſet forth the 
quantity, as he had taken the whole to his own uſe 5 and he 
inſiſted, that he had given the plaintiff notice to take his tithe 
milk for the preſent year 1767 ; but that he had neglected ſo to 
do. He alſo admitted, that he had, during the ſaid years, three 
bullocks, which had been fatted with hay; and inſiſted, that as 
he had paid the tithe of the hay to the plaintiff, no tithes were 
payable 7 the bullocks ſo fatted. e alſo admitted, that 
he had, for ſeven years paſt, kept, as well on that part of his 
farm which was in Aſbington cum Buncton as on that part which 
was in the pariſh of Milton, a flock of ſheep, which had yielded 
wool : and he ſet forth the particular quantity in each year. 
He further ſaid, that the fields in that part of the farm which 
were ſituate in ¶ biſlon were airier and better than thoſe in the 
pariſh of Aſbington, and that for that reaſon, and not with a view 
or deſign to defraud the plaintiff, he had turned his ewes to lamb 
into that part which was in the pariſh of Whi/ton ; and that his 
having turned his ewes to lamb there when be paid the plaintiff 
the compoſition as aforeſaid was evidence that it was not done 
with any defign to defraud bim. He further ſaid, that he had 
ſheared his whole flock at his farm at Bundton, and had 
been always ready and willing to account for and pay the plaintiff 
the tithe wool for the whole flock. He admitted, that the ſheep 
had yearly produced ſeveral lambs, for which he had not paid 
the plaintiff any tithe, he not being entitled thereto. He infilted, 
that fince Michaelmas 1760 the plaintiff had taken all the tithes 
in kind which he was entitled to have, except the tithes of wool, 
milk, clover, and hay, He denied, that the plaintiff was entitled 
to Eaſter offerings, they having never been paid or demanded 
in the ſaid pariſh in the memory of any man then living. And 
laſtly he ſaid, that the plaintiff, for the year 1766, had taken his 
tithes of pigs, eggs, and fruit, 


The plaintiff replied ; the defendant rejoined ;z and wit- 
neſſes were examined on the part of the defendant only; 
and upon hearing counſcl on both ſides; anon debate of the 
matter; . | 
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DECREES IN TITHE CAUSES. 
Tax Cour, which was full, ordered ſo. much of the bill 


again as ſought an account for the tithes of clover and hay, to be 


BazTLEyY. 


Bll Agen geg u diſmiſſed, without coſts on either ſide. - | 


to clover and 


The defendant offered, by his counfel, to pay the plaintiff 


; two ſhillings and ſixpence for the tithe of furze ſold by him, 
Tithes of furze and fix ſhillings for the tithe agiſtment of barren and unproktit- 


aad feeding bul- 
locks decreed, 


Efter offering, 
and the tithes of 
lambs, wool, 
milk, poultry, 
and fruit de- 
crecd, 


Turn. Treu, 
11. Gro. 3. 


The impropria- 
tor of the pre- 
bend of Horton, 
in the pariſh of 
Saint Andrew 
Auchland, in 
Durham, is enti- 
tled io the tithes, 
doth great and 
ſmell, of the 
townſhips cf 
' Newton Cap and 
Hunwick, and 
 particulacly to 
the tithes ar:fing 
on Newton Cap 
Common, incloſe d 
purſuant to the 
Ratute 32. Geo. 
2, 


able cattle as demanded by the bill ; and the plaintiff agreed 
to accept the ſame in full ſatisfaction of ſuch tithes, 


Tux Coux r thereupon ordered the defendant to pay the ſaid 
ſums of two ſhillings and fixpence, and fix ſhillings. 


Taz Count further ordered the defendant to account for the 
tithe of lambs, wool, milk, pigs, poultry, and fruit, and for Zafter 
offerings at twopence an head for each communicant from 
Michaelmas 17 59, as demanded by the bill, and pay to the plaintiff 
the coſts of this ſuit to this time in relation to the ſeveral matters 
for which he was decreed to account. 


The deputy made his report, dated the ninth of Fuly 1773 
and on the fixteenth of July following, the ſaid report was 
ratified and confirmed, with ſubſequent coſts. 


SMYTHE, Chief Baron. 
ADAMS, Baron. 
PERROTT, Baron. 
Erg, Baron. 


CurnsgaT again WRIGHT. 
Durham, 4th July 1771. 


TIE bill ſtated, that the collegiate church of Saint Andreu“ 
Auctland, in the county of Durham, in and before the reigns 

of Henry the Eighth and Edward the Sixth, and the diſſolution of 
the faid collegiate church, conſiſted of a deanery and ſundry 
prebends'; that they in right thereof were ſeiſed, to them and 
their ſucceſſors, of the rectory and pariſh of Saint Andrew. 
Auckland, and of divers meſſuages, lands, tithes, &c. in the ſaid 
pariſh, and elſewhere in the faid county, and particularly of 
the prebend of Witton, and of all the tithes whatſoever, 
both great and ſmall, to the ſame belonging, and yearly ariſing 
therein and in the territories thereof; that the ſeveral 
prebencaries for the time being of the ſaid collegiate church 
bad diſtinct and ſeparate parts of the revenues, tithes, and 
eſtates of the ſaid church allotted and aſſigned to them to be 
enjoyed in ſeveralty, and that they had enjoyed the ſame beyond 
the memory of man ; that the prebendary of the prebend of 
Fitton for the time being had all the tithes, both great and ſmal, 
ariſing therein, and in the precincts thereof, and of the x 
> ip 
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ſhips of Newton 
prebend ; that the ſaid prebendary had been in the occupation 
or enjoyment of the ſame until the diſſolution of the ſaid 
collegiate church; that by an act of parliament of the firſt year 
of Edward the Sixth, the ſaid collegiate church was diſſolved, 
and the faid deanery and prebends, and the revenues thereof, 
were veſted in the crown ; that by letters patent dated the 
eleventh of May, in the ſixth year of James the Firſt, the ſaid 
king granted to Philips and Moore the ſaid prebend of Witten, 
with all tithes whatſoever, both great andſmall, thereto belonging, 
to hold the ſame to the uſe of them, their heirs and afligns 
for ever, of the ſaid king, his heirs and ſucceſſors, as of the 
manor of Ea Greenwich, by fealty only in free and common 
ſocage z that by meſne conveyances the plaintiff was in the year 
1759, and before, ſeiſed in fee of the ſaid prebend of 

inan, and of the ſaid tithes, as part of the ſaid prebend, yearly 
increaſing within the ſame and the precincts of Newton Cap and 
Hunwick ; that by act of parliament 32. Geo. 2. Hunwick Edge 
or Newton Cap Common, lying within the ſaid prebend, had 
lately been incloſed, allotted, and divided between the freeholders 
and copyholders who were entitled to a right of common thereon 
in proportion to their reſpective eſtates ; that the ſaid lands 


fo allotted and divided, or the greater part thereof, had every 


year ſince they had been ſo incloſed and divided been ploughed 
and ſowed with corn and grain and other titheable matters, the 
tithes of which ought to have been paid in kind to the plaintiff ; 
that the defendants, for five years paſt, had been owners or 
occupiers of lands in and-upon Newton Cap Common within 
Witton and the titheable places thereof; that they had depaſtured 
yearly cows, mares, ſheep, ewes, and ſows thereon ; that 
they had therefrom. yearly calves, foals, and lambs ; that they 
had alſo had pigs, geeſe, hens, ducks, turkies, eggs, woo!, milk, 
hemp, rape, hops, honey, apples, pears, plumbs, parſnips, 
carrots, onions, and other fruits and roots ; that they alſo had 
corn and hay and other titheable matters ; but that they had not 
ſet out the tithes in kind thereof, or made the plaintiff 
and ſatisfaction for the ſame ; and had alſo refuſed to diſcover 
the particular quantities or values thereof, on a pretence that the 
ſaid lands were waſte and barren, and that no tithes were due or 
payable for them. The bill therefore prayed, that the defendants 
might account for all the tithes, both great and ſmall, of the ſaid 
lands ſo incloſed and allotted to them as aforeſaid on Newton 
Cap Common ſo by them reſpectively held and occupied, which 
had ariſen in each of the ſaid years; be decreed to pay the 
plaintiff the clear value thereof; and the plaintiffs right to 
the tithes, both great and ſmall, ariſing within all the lands ſo 
incloſed and allotted eſtabliſhed by the decree of this court, 
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Tho defendants ſaid, that the ſaid collegiate church, before 
the diſſolution thereof, conſiſted of a deanery and ſundry 
prebends, who were ſeiſed of the rectory of the pariſh aforeſaid, 
and of the lands and tithes as mentioned in the bill; but 
- whether they, had ſeparate and diſtinct parts of the revenues, 

tithes, and eſtates of the ſaid church aſſigned in ſeveralty, or 
whether they had been enjoyed by them immemorially, they 

knew not. They further ſaid, that the faid church was diſſolved 
dy act of parliament, and the eſtates and revenues veſted in the 

erown-; but that they did not believe that the prebendary of the 
prebend of Witten was entitled to the tithes within the townſhip 
of Hunwick as belonging thereto, or that he was in the 
occupation thereof till ſuch diſſolution, or that King James had 
granted by patent to the ſaid truſtees the ſaid prebend with the 
great and ſmall tithes belonging .thereto, or that the plaintiff, 

y divers conveyances or otherwiſe, was ſeiſed in fee at the time 
in the bill mentioned; and they denied that the plaintiff, 

by virtue of ſuch grant or otherwiſe, was ſeiſed in fee of all tithes, 
both great and ſmall, in the ſaid pariſh, and particularly that he 
was ever ſeiſed or entitledto ſuch tithes in, upon, out of, or from 
any of the lands of the defendants in the ſaid townſhip by 
virtue of the ſaid grant, or that he, or thoſe under whom he 
claimed, ever received any ſuch tithes, or any compoſition or 
ſatisfaction for the ſame. They further ſaid, that they believed 
that by letters patent dated the twenty- ſixth of November, in the 
twelfth year of James the Firft, his ſaid majeſty had granted to 
Morrice and the tithes, &c, arifing in Saint Andrew's 
Auckland and other places therein mentioned belonging to the 
faid collegiate church, late in the occupation of Robert Hind/mer, 
clerk, of the yearly value of ſeventy pounds, and all tithes of 
corn, &c, great and ſmall, and rents, &c. ariſing within the ſaid 
townſhips, with all tithes, &c. thereto belonging, to hold 
to them and their heirs, to be held of his majeſty as of 
his manor of Ra Greenwich, by fealty only, in free and common 
ſocage; and that the ſaid R. Hind/mer before that time was 
entitled to and in poſſeſſion of all ſuch tithes arifing in the 
Townſhips of Hunwick and Heumedon in the ſaid parith ; that 
in purſuance of ſuch grant, the ſaid Morrice and Cole entered 
on the ſaid premiſes, and by indenture dated the fourteenth of 
anuary, in the twelfth year of Jamet the Firſt, granted to 
7 Eden, ſenior and junior, and others, their heirs and aſſigns 
tor ever, the ſaid tithes and premiſes, to hold two fourth parts 
thereof to the uſe of the ſaid Edens, their beirs, &c. ; one fourth 
to William Williamſon ; and the other fourth part te 

G. Downes, their heirs, &c.; that the ſaid grantees had ſeverally 
enjoyed their ſeveral ſhares of the ſaid tithes in ſuch proportions; 
and that on the death of the two Edent, their ſhare deſcended 
to R. Eden, fon of the elder ; that N. Eden (old his moicty 


thereof to C. Byerlry, who became ſeiſed thereof to him "p 
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his heirs ; that afterwards the ſaid Williamſon and Downes 3 
ag 
Walen r. 


ſold their two undivided fourth parts to J. Carr, who died, 
leaving C. Carr his ſon and heir, to whom the ſaid two ſhares 
deſcended; and ſo on as in the ſaid anſwer is ſtated. 


The defendant Wright ſaid, that he, for many years paſt, 
had been occupier of lands, &c. in Hunwick : and he deſcribed 
them in his anſwer, and ſaid, that he had been, for ten years 
paſt, occupier of 1orty-eight acres of land in Hunwick, which 


had been allotted to him by act of parliament in right of his lands 


therein; that V. Wright his relation was ſeiſed of the lands he 


ſo occupied, aud of the tithes thereof, both great and ſmall ; 


that he died ſeiſed thereof; that they deſcended to V. Wright 
his great grandſon, who was now owner thereof; and he 
inſiſted, that neither the ſaid Wrights or any of their deſcendants 
or tenants had ever paid any tithe, great or ſmall, to any perſon 
whatſoever, for the ſaid ancient lands or the ſaid common; 
and that the owners and occupiers thereof for the time 
being conſtantly took and enjoyed to their own uſe all tithes 
_ oever, without any claim or demand from any perſon what- 
ocver, . 


The defendant Fletcher and his wife ſaid, that they were ſeiſed 
for their joint lives, and after the deceaſe of either during the life 
of the ſurvivor, with remainder over, of the capital meſſuage, 
&c, in the townſhip of Hunwick called Kringledikes, and of 
ſeveral parcels of land in his anſwer deſcribed : and he inſiſted, 
that his deſcendants or tenants had never paid any tithes what- 
ſoever for the ſaid lands or common, and that the owners or 
occupiers thereof conſtantly took and enjoyed ta, their own uſe 
all ſuch tithes, without any claim or demand from any perſon 
whatſoever, 


Both the defendants inſiſted, that Trotter and 1Fright (from 
whom they claimed) were purchaſors for a valuable conſideration 
of the ſaid tithes and premiſes in the deeds mentioned in 
their anſwers ; and they claimed title to all the tithes of their 
ſaid lands; and ſaid, they had ever enjoyed them till the filing of 
the bill, They faid, that they believed thoſe who claimed under 
them had likewiſe enjoyed their lands tithe free ; and in parti- 
cular, that ſuch owners or their tenants had received the 
tithes from the paſturage of the cattle on the common being 
appurtenant to their ſaid lands. They inſiſted, that neither the 
plaintiff, nor any perſon claiming under the letters patents of 
the eleventh of May, in the fixth year of Famer the Firſt, 
had-ever received any tithes whatever of the lands occupied by 
the defendants, or from the ſaid common called Hunwick Edge, 
in reſpect of the ſaid lands. They further faid, that they 
believed that under the act of parliament in the late king's reign, 
the aforeſaid large common or moor had been incloſed, allotted, 
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Curunzzar and divided among the freeholders, &c. in the ſaid townſhips 
an in proportion to their eſtates ; and that the ſaid lands had 
WaienF. in each year been ploughed and ſown with corn and grain, 
which had been NG Mc and divided proportionably among them. 
They denied, that the plaintiff, or thoſe under whom he claimed, 
were ever in poſſeſſion, or entitled to all or any of the tithes 
arifing from the defendants lands or ſuch allotments ; or that 
they had ever ſaid that their eſtates were exempt from tithes by 
any modus, or that they were owners of the ancient lands as well 
as the allotments by virtue of their ſaid titles, or that they ever 
inſiſted that the ſame were exempt from tithes for ſeven years 
from the time of the incloſure. They admitted, that they had ne. 
ver paid any tithe, or made any fatisfaQtion to the plaintiff for the 
fame z and inſiſted, they were not liable to the payment thereof, 
and that they had under their titles and conveyances held and 
enjoyed the ſeveral tithes and premifes belonging to them 
reſpectively, as well of the new as of the ancient incloſures, 
without any claim, fave by the bill ; and they hoped that they 
ſhould not be obliged to ſet forth an account of their tithes, 
or to account and pay the plaintiff for the ſame : and th 
further inſiſted, that the plaintiff had not in his bill ſet for 
ſuch title to the faid tithes as ought to entitle him to any ſuch 
diſcovery or account, 


The plaintiff replied ; the defendant rejoined ; but no wit- 
neſſes were examined on either ſide ; and upon hearing counſel 
on both fides; 


Tar CouvrT, which was full, ordered, with the conſent of 
the defendant's counſel, that the plaintiff's right to all the ſaid 
tithes, both great and ſmall, ariſing within all the ſaid lands 
ſo incloſed and allotted as aforeſaid, ſhould be eſtabliſhed ; 
and that the deputy remembrancer ſhould take an account of 
what was due to the plaintiff for all the tithes demanded by the 
bill, and pay the plaintiff his coſts, | 


Moen. Tenn, Tux Bis nor or OxrorD again COLLINS. 
10. C0. 3 
. Durham, 16th December 1771. 


The redor of HE rector of Sedgefield, in the county of Durham, claimed 
Sedy geld, in the 1 all tithes, great and ſmall, yearly ariſing therein, and par- 
was ay 4 3 ticularly the tithe herbage or agiſtment tithe for all harren and 
10 de the, of unprofitable cattle fed or depaſtured upon lands in the townſhip 
hay, and of de. of Morden ſince his induction in the year 1755. He ſtated, 
paituring barren that the defendants, for three years paſt, had ſeverally held 
cattle in th lands in the faid towoſhip ; and that they had in each year 
1 the fed and depaſtured thereon barren and unprofitable cattle, 
t nth part of the yearly valve of the lande, for the gepaſturing of the cattle of the occupiers, 1 
tue tet th part of what he receives for cattic depiſtured tor hae. 5 
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horſes, mares, colts, fillies, oxen, ſteers, cows, heifers, ſheep, 
and other cattle ; that tithe herbage or agiſtment ought to have 
been paid for the ſame to him in manner following, viz. 
for all ſuch barren and unprofitable cattle of their own the tenth 
part of the yearly value of the lands whereon they had ſeverally 
been fed and depaſtured ; and for all ſuch as were taken in and 
fed for hire, the renth part of the money which was paid for 
ſuch depaſturing and feeding. 


The defendants denied that the plaintiff, as rector of Scdge- 
feld, was entitled to tithe herbage or agiſtment tithe for all 
barren and unprofitable cattle by them ſeverally fed and 
depaſtured on any of their lands in the townſhip of Morden, 
for that long before any reſtraining ſtatutes were made to 

event the alienation of lands and tithes belonging to the 
church, the Biſhops of Durham for the time being were ſeiſed in 
fee, in right of their biſhopric, of all their lands in the faid 
townſhip ; that before and until ſuch lands were ſo alienated 
from the ſaid biſhopric, the ſaid Biſhops of Durham being ſo ſeiſed 
thereof in fee, did, time then out of mind, for themſelves and 
their tenants hold and enjoy the ſaid lands diſcharged from the 
payment of all tithe herbage or agiſtment tithe for barren and 
unprofitable cattle fed and depaſtured thereon, and had ever ſince 
ſo held and enjoyed the ſame ; that no tithe herbage or agiſtment 
tithe for any barren and unprofitable cattle fed and depaſtured 
upon the lands in the ſaid townſhip, or any part thereof, had, 
at any time whatever, been paid to or demanded by any rector 
of Sedgefield until the plaintiff had thought fit to demand the 
ſame : and they ſubmitted, that the plaintiff's demand was the 
more unreaſonable, inaſmuch as the yearly profit; of the rectory 
amounted to one thouſand pounds a-year ; and that ſuch ample 
proviſion had been made by a former biſhop of Durham who had 
founded and endowed the ſaid pariſh church; and that ever ſince 
the Biſhop of Durham for the time being had been, and that 
the preſent Biſbep was then the patron thereof. They then 
further inſiſted, that if the lands in the ſaid townſhip of Horden 
were not, in manner before ſet forth, legally diſcharged from 
payment of tithe herbage or agiſtment tithe, yet that the 
occupiers thereof were diſcharged therefrom by a modus of 
ſixteen ſhillings a-year, which had been immemorially payable at 


Michaelmas yearly, or ſo ſoon after as demanded, to the rector of 


Sedgefield, in lieu of the tithes of hay yearly ariſing upon all the 
lands in the ſaid townſhip, and in lieu of all tithe herbage or 
agiſtment tithe for all barren and unprofitable cattle fed and 
depaſtured thereon, or on any part thereof. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on 
| Aa 4 both 
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ſeveral proofs taken in the cauſe ; and 
on debate of the matter | 


Tas Cour ordered the deputy remembrancer to take an 
account of what was due ,to the plaintiff from the defendants 
for the tithe herbage or agiſtment tithe of and for all manner of 
barren and unprofitable cattle by them ſeverally fed and 
depaſtured on their lands in the townſhip of Mcrden during the 
ſeveral years demanded by the bill ; and that they do pay the 
plaintiff his coſts (a). 


9 


(a) in the eaſe of the Ziſbop of Oxford 
wv. Richmond, the rector o Sedgefield, in 
the county of Durham, allo claimed all 
tithes, both great and ſmall, in the ſaid 
pariſh, and particularly the tithe herb- 

ge or agiſtment 5 for all barren and 
unproſita ble cattle ſed and depaſtured in 
the townſhip of Bradbury. The de- 
ſendants put in the like anſwer as the 
defendants in the aboye cauſe, except 
that they ſet up no modus for their 
lands in the ſaid townſhip. ' he plaintiff 


replied ; the defendant rejoined ; and 


Micn. Tram, 
12. Gz0. 3. 
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witneſſes were examined on both ſides; 


PARKER, Chief Baron. 
SMYTHE, Baron, 
” ADAMs, Baron. 


and upon reading ſeveral fs taken 
in hy cauſe ; * on fall debate, 
Tax Cour, on the tenth of December 
1771, ordered thedeputy remembrancer 
to take an acc sunt of what was due for 
the tithe herbage or agiſtment tithe of 
ard for all manuer of barren and un- 
profitable cattle fed and depaſtured by 
the defendants on their lands in the 
townſhip of Bradbury during the year: 
demanded by the bill; and that the 
deſendants do pay the plaintiff lus 
coſts. | 


TuE Brsnor or Ox roRD oapainſft AYRE. 
| Durham, 134 December 1771. 


PHE rector of Sedgfeeld, in the county of Durham, claimed 

all tithes great and ſmall, and particularly the tithe herbage 
or agiſtment tithe for all barren and unprofitable cattle fed and 
depaſtured in the townihips of Sedgefield and Bradbury; 
and prayed, that the defendants might account for the ſaid 
agiſtment tithes, and be decrced to pay the plaintiff the ſing/c 


value thereof, 


The defendants admitted, that the plaintiff was rector of the 
pariſh, and entitled to the ſeveral great and ſmall tithes arifing 
therein ; but they denied, that he was entitled to tithe herbage 
or agiſtment tithe from all the occupiers of lands therein, or in 
the titheable places thercof, for all barren and unprofitable cattle 
were parcel ef fed and depaſtured on their lands ſince his induction to the 
rectory ;z and on the contrary inſiſted, that the Biſhop of Durham 
had, for eighteen years paſt, been ſeiſed in fee, in right of his 
biſhopric, of the manor of Biſtop Middlebam, in the ſaid county; 
that divers of the lands lying in the townſhip of Sedgefield were 
parcel of the ſaid manor ; that they had, time out of mind, 
been demiſed by copy of court roll at certain yearly rents, ſubjeft 
* 8 to 
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to certain fines and duties and other ſervices to the ſaid biſhop ; 
that he and his predeceſſors being ſo ſeiſed in fee of the ſaid 
manor had, time out of mind (by copy of court roll of lands and 
unds within the ſaid townſhip of Sedgefield), for himſelf and 
themſelves, and his and their tenants, held and enjoyed the ſaid 
lands diſcharged of and from the payment of all tithe herbage 
or agiſtment tithe of or for barren and unprofitable cattle fed 
and depaſtured upon their ſaid lands; that Richard Lord Biſhop 
of Durham was then ſeiſed in fee, in right of the ſaid biſhopric, 
of and in divers other lands lying in the ſaid townſhip of- 
Sedgefield ; that he and his predeceſſors being ſo ſeiſed in fee 
thereof of ſuch other lands not demiſed by copy of court roll, 
had time out of mind, for himſelf and themſelves, and his and 
their tenants and farmers thereof, held and enjoyed the ſame 
diſcharged of and from the payment of all tithe herbage 
or —— tithe for barren and unprofitable cattle fed and 
d 
the faid lands in the townſhip of ＋ did then belong to 
divers owners thereof, who were ſeiſed in fee of the ſame; 
that long before any reſtraining ſtatutes were made to prevent 
the alienation of lands and tithes belonging to the church, 
the biſhops of Durham for the time being were ſeiſed in fee 
thereof, in right of their biſhopric, of and in all the reſidue of 
the ſaid lands lying in the ſaid townſhip of Sedgefie/d ; and 
that before and until the ſaid lands were ſo alienated from the 
ſaid biſhopric, the lord biſhops of Durham for the time being, 
being ſo ſeiſed in fee thereof, did, time then out of mind, 
for themſelves and their tenants and farmers thereof, hold and 
enjoy the ſaid lands diſcharged from payment of all tithe 
herbage or agiſtment tithe for barren. and unprofitable cattle fed 
and depaſtured upon the reſidue of the ſaid lands and every part 
thereof ; that before the ſaid alienation the ſame were then held 
and had ever ſince been held and enjoyed ſo diſcharged accord- 
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of the lands in 


the ſaid town= 
ſhips belonged 
to private per- 


ſons, and had 
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ingly ; that no tithe herbage or agiſtment tithe for barren and 


unprofitable cattle fed and depaſtured on the reſidue of the ſaid 
lands and grounds in the ſaid townſhip of Sedgefield, or any part 
thereof, had, at any time whatever, been paid to or demanded 
by any rector of the ſaid pariſh, until the plaintiff thought fit to 
demand the ſame, which they thought unreaſonable, as the 
living was of the great yearly value to him of one thouſand 
pounds, which ample proviſion was made to him and his 
predeceſſors rectors thereof by a former biſhop of Durham, who 
founded and endowed the faid pariſh church; and that ever 
ſince the foundation, the biſhops of Durham for the time being 
had been, and the preſent biſhop then was the patron thereof, 


The defendants ſet forth the ſeveral freehold and copyhold 
lands and grounds which they ſeverally held within the town- 
thips of Sedgefield and Bradbury; the yearly values of the . 
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Tux Broyo» of whom they ſo held them; and what parcel were of the 
or Oxrozw manor of Biſhop Middleham ; and they alſo ſet forth the number 


SZ and „ey of barren and unprofitable cattle they bad fed there. 
3 on. They admitted, that the plaintiff had cauſed applications to 
be made to them for the ſaid tithes; and that they had refuſed 
to comply with or pay him the tithes demanded by his bill, or 
make him any ſatisfaction for the ſame, they apprehending 

| that he was not entitled thereto, ' 
The cauſe The plaintiffs replied ; the defendant rejoined z and witneſſes 
hoes were examined on both ſides; and upon hearing counſel on 


both ſides; and reading ſeveral proofs taken in the cauſe ; and 
alſo copies of court rolls of the manor of Biſbop Middlebam ; and 
upon full debate x 


The agiftmert Taz Cour ordered the defendants to account for the tithe 
tithes of te of agiſtment of all barren and unprofitable cattle by them 
Pups reſpectively fed and depaſtured upon the freehold Jands by them 
Sedgifiels and ſeverally occupied in the towaſhip of Sedgefield ; that the 
Bradbury de- defendant Ayre do alſo account for the tithes of agiſtment of all 
creed. barren and unprofitable cattle by him fed and depaſtured upon 
the freehold lands by him. occupied in the townſhip of Bradbury, 
in the ſaid pariſh of Sedgefield ; and that the defendants do pay 
the plaintiff his coſts, 


An iffue direct. THE Coun further ordered, that as to the copyhold lands men · 
ed 10 try, whe- tioned in the anſwers of Ayre, Taylor, and Watſon, to be in their 
- au Se F occupations within the townſhips of Sedgefield and Bradbury, 
memorially bed or either of them, a trial at law ſhould be had upon the 
dhe ec; ybeld lands following iflue, viz. «© Whether the Biſbop of Durham and his 
Uthe free, « predeceſſors biſhops of Durham for the time being, being 
« ſeiſed in fee of the manor of Biſhop Middleham, in the county 
cc of Durham, have time out of mind, for himſelf and them- 
e ſelves, and for his and their tenants and farmers, by copy of 
« court roll of lands and gronnds lying and being within the 
« townſhip, vill, hamlet, precinct, and territories of Sedgefield, 
&© in the ſaid county, and of every or any part or parcel thereof, 
« held and enjoyed ſuch landsand grounds acquitted, privileged, 
« and diſcharged of and from the payment of all manner of 
«© tithe herbage or agiſtment tithe of or for all barren and 
ic unprofitable cattle fed and depaſtured upon the ſaid lands 
* and grounds and every part and parcel thereof.“ The plaintiff 
in equity to be plaintiff at law ; to be tried by a ſpecial jury; 
and further directions to be reſerved till after the trial and 

report, &c, 


A verdiet ia ia · In purſuance of the ſaid decree, the iſſue was tried, and : 
vour of the de- verdict was found thereon for the defendants, wiz. „ that the 
— Bifbop of Durham for the time being, being ſeiſed in fee 
« of the manor of Biſbop Middleham, in the ſaid county & 
« Durban, had time out of mind, for himſelf and themſelves, 
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« and for his and their tenants, by copy of court roll of lands 
« and grounds lying and being within the townſhip, village, 
« hamlet, precinct, and territories of Sedgefield, in the ſaid 
« county, and of every part and parcel thereof, held and 
« enjoyed ſuch lands and grounds acquitted, privileged, and 
« diſcharged of and from the payment of all tithe herbage or 


« agiſtment tithe of and for all barren and unprofitable cattle 


« fed and depaſtured upon the ſaid lands and grounds and every 
« part and parcel thereof.” 


On the ſixteenth of 7 1773, upon reading the ſaid decree 
and poſtea, and hearing counſel on both ſides, 


Tax Cour ordered the bill to be diſmiſſed, with coſts both 
at law and in this court, in reſpect of the tithes of barren and 
unprofitable cattle fed and depaſtured on the copyhold lands men- 
tioned in the anſwers of the defendants Ayre and others to be 
in their occupations within the ſaid townſhips of Sedgefield and 

SMYTHE, Chief Baron, 
ADaMs, Baron, 
PerRROTT, Baron. 
ErRE, Baron. 


Hicks againſt TaI ESE. 
Cornwall, 4th July 1771. 


T* rector of Bliſſand, in the county of Cornwall, claimed 
all tithes great and ſmall, Ea/ter offerings, and mortuaries, 
yearly ariſing therein, particularly the tithes of wheat, barley, 
oats, rye, and other ſorts of corn and grain; of garden ſtuff, 
fruit, hay, graſs 5 of a mill, formerly a tucking mill, but which 
the defendant had converted into a corn mill, at which he had 
ground corn ; of calves, colts, lambs, poultry, pigs, wool, eggs, 
milk, honey, potatoes, turnips, and other titheable things. 


The defendant faid, that the plaintiff had acted as rector of 
Bliſland, and as ſuch had received all the great and ſmall tithes, 
Eaſter offerings, and mortuary fees until the year 1764; that in 
the year 1764 he had, by ſome deed, granted all his right therein 
to G. Brown ; and that G. Brown had received the | ax to his 
own uſe ; that he, the defendant, had, on hb father's death in 
1755, entered into, and had ever fince been, and till 
was, ſeiſed of in fee, as heir at law, or as deviſee, or as executor 
of his father's will, of the ſeveral lands and tenements in Bliſiand, 
as in his anſwer mentioned; that he occupied ſome parts thereof 
himſelf, and that he had leaſed out the remainder ; that his 
father, in his life-time, had come to an agreement with the 
Plaintiff, in which he had covenanted for himſelf, bis heirs, &c. 


to 
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to pay to the plaintiff, and the plaintiff had agreed to accept an 


annual ſum of money, by way of compoſition, for all the tithes 


great and ſmall, Eafter offerings, and mortuaries, which ſhould 


be due to him in every year; that the ſaid agreement was 
reduced into writing ; that his father, in purſuance thereof, had 
annually paid to the plaintiff, for ſome years before his death, 
thirty-two pounds, ſixteen ſhillings, as a compoſition for the ſaid 
great and ſmall tithes, offerings, and mortuary fees ; that he, 
the defendant, from and after his father's death until the year 
1761, had regularly paid the ſame, or caufed it to be tendered 


to the plaintiff; that therefore he was not compellable to ac- 


count for any of the tithes or offerings z and that he expect- 
ed to have the fame benefit as if he had pleaded the fame in 
bar to the relief prayed by the bill; that from 

tiff had infiſted on having his tithes in kind ; that-from and 
after the faid year he had cauſed to be ſet out fairly and juſtly 
the tithes of corn and grain of every kind whatever on the 


lands occupied by him, except on ſuch lands for which a modw- 


was payable; that the plaintiff had carried away and ſold the 
tithes ſo ſet out ; that he could not diſcover what part of the 
lands in his occupation had, during any of the years, been 
mowed, or how much hay, graſs, fruit, or garden ſtuff, he had 
in each year, or the ycarly value thereof, as he did not live in 
the ſaid pariſh, and had leſt the management of his farms to his 


'Neward ;z but that he had ordered the ſame to be ſet out in kind, 


and notice to be given to the plaintiff thereof ; that the fame 
was done ; and that the tithes had, from time to time, been 


received as they became due by the plaintiff's tithe gatherer, and 


carried from off the premiſes z that from and after 1761 


he had not agiſted or depaſtured on the lands by him occupied, 


any cattle for hire or ſale, nor had he received any money 
or other reward for the ſame, ſave only for ſuch cattle as were 
agiſted on ground that had yielded tithe before; that he uſually 
reſided in the pariſh of Duloto; that he was not a pariſhioner 
of Bliſland ; and that therefore no offerings were due from him 
to the plaintiff, but that if any were due he would account for 
the ſame z that he had never ſubſtracted any tithe, great or ſmall, 
in any of the years, or any Zafter offerings or mortuary fees 
during that time, as was truly ſuggeſted in the bill; that he had 
never inſiſted on or pretended that any modus in lieu of any tithes 
prevailed throughout the pariſh ; but that he and all the other 
occupiers, tenants, and farmers for the time being of the 
meſſuage or tenement called Pengelly, in the ſaid pariſh of Bliſland, 
had been accuſtomed, from time beyond memory, yearly and 
every year, on the twenty-ninth day of September, to pay to the 
rector of the {aid pariſh, or his farmer, the annual fum of four 
ſhillings and fourpence in full ſatisfaction and payment of 
all tithes, both great and ſmall, yearly payable of and from the 


ſaid meſſuage pr tenement, and alſo for all Zaſſer — 
| and 
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DURING THE REIGN OF GEORGE THE THIRD. 
and - mortuary fees for the occupiers of the ſaid meſſuage 


to the rector for the time being; and that the plaintiff and 


all other the rectors thereof had always been, for time immemo- 
rial, entitled to, and had actually received the annual ſum of 
four ſhillings and fourpence yearly and every year on the ſaid 
twenty-ninth day of September, in ſatisfaction and payment of 
all and ſingular the ſaid tithes. He further ſaid, that he and all 
other the occupiers and tenants for the time being of an ancient 
corn mill, called the Queen g Mill, in the ſaid pariſh, had held 
and enjoyed the ſame diſcharged from all tithes whatever from 
the mulcture thereof, He denied that he had ever refuſed to 
come to a fair account with the plaintiff, and ſaid that he was ſtill 
willing to account as the court ſhould direct. He admitted, by his 


further anſwer, that the plaintiff was rector of the pariſh, and as 


ſuch entitled to the tithes in the bill mentioned, or to ſuch modus 
or preſcriptive payments as, for time beyond memory, had been 
due and payable in lieu of tithes as to particular tenements : and 
he ſet forth the names of the meſſuages and tenements 
belonging to him which were charged with the poor rates 
from the time of his father's death, and the yearly values of 


the ſame lands, and of the tithes, great and ſmall, ariſing 


thereon ;z but hoped the plaintiff was not entitled to the tithes 
in kind on the ſaid lands, or any of them, by reaſon of the ſaid 
agreement and the tenders made purſuant thereto, He alſo 
faid, that he occupied ſuch parts of the meſſuages and lands 
as ſtated in his anſwer ; that the ſame had been in his occupation 
during the time mentioned in the bill; and that he occu- 
pied the Pueen's Mill and Strewland Mill from his father's 
death until September 1762, when they were leafed out; 
and ſo ſets out his other lands, and thoſe leaſed, and alſo 
what cattle he had agiſted, &c. He further ſaid, that Strew- 
land Mill was a very ancient mill, and had been a mill, 
as he believed, from time beyond memory ; and that no tithe 
had ever been paid or payable for the ſame. He denied, 
that the ſaid mill was erected by his father; but he ad- 
mitted, that it was anciently, and until he became owner of it 
on his father's death, a tucking mill; and that about ten years 
ago it was, by his direction, converted into an oat mill, and 
uſed for the ſole purpoſe of grinding oats for his hounds, He 
denied, that it was ever uſed for a griſt mill even in a ſingle 
inſtance, He alſo denied, that he had been guilty of any 
ſubſtraction of tithes from the plaintiff, ſave only on account of 
an ewe and two lambs, He alſo ſaid, that he was owner of a 
water cori mill in the ſaid pariſh, called the Queen: Mill, and had 
occupied it from his father's death till Mid/ummer 1762, when it 
was let to a tenant z and that within that ſpace of time divers 
quantities of corn had been ground at the ſaid mill, but knew 
not the amount nor value of the profits ; but he iaſiſted, that 


the Queen's Mill was an ancient mill for time beyond memory, 
and 
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and that for all that time no tithes whatever had ever been pail 

again) or payable for the ſame, and that therefore no tithes can be 
Tamer. now legally demanded for the ſame. He denied, that he ever 
refuſed to come to a fair account z and ſaid, that he was willing 

ſo to do. He alſo denied, that any ſum of money whatever ws 

due from him to the plaintiff for Raſſer offerings or mortuary 

fees; and ſaid, that he could not ſet forth his other titheable 
matters, as he had truſted his affairs-to the management of his 


ſteward, 
The cauſe The plaintiff replied ; the defendant rejoined ; and divers 
beard. witneſſes were examined on the defendant's part; and two of 


his witneſſes were croſs- examined on the part of the plaintiff; 
and now upon hearing counſel on both ſides; and on reading 
the proofs taken in the cauſe ; 


The two mills Tt appearing to the Court, by the proofs taken in this cauſe, 

cecreed © db that the mill called Queen's Mili had been an ancient mill exiſting 

aides — an from time beyond memory, and conſequently that no tithes 

ancient mill, and were due to the plaintiff for the ſame ;; and that the faid other 

the other as mill in the pleadings mentioned, formerly a tucking mill and 

yielding 89 fro. converted by the defendant into a mill for grinding corn, had been 
uſed by the defendant for grinding oats for his hounds, and for 
no other purpoſe whatever; and that therefore no profit had 
been by him received for ſuch grinding, and of conſequence that 
no tithes were due to the plaintiff for the fame. 


Thetithesof the IT was THEREUPON ORDERED, that the bill as to the ſaid tithes 
vther matters reſpectively be diſmiſſed with coſts z that the deputy remem- 
—— * brancer take an account of what was due from the defendant 
for the value of the other titheable matters demanded by the bill 
during the time therein mentioned, and for Zafter offerings 
during ſo many years of the time in the bill mentioned as the 
defendant was an inhabitant of the pariſh of Bliſſand; and 
that the defendant do pay the plaintiff his coſts, except as 

aforeſaid, 


The deputy remembrancer made his report, dated the twenty- 
fourth of Fuly 1772 ; and upon hearing counſel for the plain- 
tiff; and reading the decree and report without exceptions ; 
the ſaid report was ratified 3 and the defendant ordered to pay 

to the plaintiff ſixty-one pounds, one ſhillmg, and eightpence, 
for his tithes and offerings, together with ſubſequent coſts, 


Mien. Trau, Sxowpen, D. D. again Snor rom. 
3 Nerthumberland, 11th December 1771. 


| The vicar of THE bill ſtated, that, from time beyond memory, the vicats 
Pentland, in of the vicarage and pariſh church of Ponteland, in the 
Northumberland, county of Northumberland, by virtue of an ancient endowment 


js entitled 8 2 
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had obtained in the faid pariſh, of right enjoyed ſeveral diſtinct 
kind of tithes, and particularly the tithe agiſtment or paſturage 
of barren and unprofitable cattle, and of calves yearly ariſing 
therein ; that the plaintiff Snowden then was, and for ſeven years 
paſt had been, vicar thereof; that in the year 1762 he demiſed 
to the plaintiff Zum/don all his vicarial tithes for fix years 
that he had received the ſame for that time,though he had never 
executed a leaſe to him; that during the ſaid time the defendants 
had and ſtill occupied divers lands in the pariſh. ; that they had 
kept thereon oxen, horſes, mares, geldings, foals, and other dry, 
barren, and unprofitable cattle z that they had alſo fed ſheep ; 
that the faid ſheep, ſubſequent to the ſhearing of them, were, 
in each year, fatted and depaſtured upon their ſaid lands, and 
long before ſhearing-time ſold for {laughter ; that the defendant 
Sbotton had alſo depaſtured on his lands cows which had calves, 
and ſheep which he had taken in for hire ; but that they had 
abſolutely refuſed to account for the tithes thereof, or to make 
them any ſatisfaction for the ſame. The bill therefore prayed 
an account, 


The defendants denied, that the vicar was, to their knowledge, 
ſo entitled to the tithes of agiſtment of barren and unprofitable 
cattle ; but admitted, that he was entitled to the tithes of calves 
bred from cows kept in the parith, but not otherwiſe than as 
after-mentioned ; and ſaid, that he was, by ancient cuſtom, only 
entitled to three halfpence yearly for each new kell cow or cow 
which had a calf or gave milk ; to one penny yearly for each 
farrow or dry cow; and to fourpence for each foal foaled in the 
* and that no tithes of agiſtment had ever been claimed 

or 
them. 

The defendant Shotton admitted, that he occupied Zlundhall 
Farm and Dinnington Farm, in the ſaid pariſh ; and ſaid, that he 
had not kept on Elandhall Farm any more oxen, horſes, or other 
barren and unprofitable cattle than were neceſſary for and em- 
ployed in working and tilling the ſaid farm; and he enumerated 
the ſpecies and quantity ; that he had paid the tithes of lambs 
and wool to the lay impropriator ; that the plaintiff was not 
entitled to any tithes of calves ; that in one year he had ſeven 
milch cows, and had paid the accuſtomed ſum of three halfpence 
to the plaintiff for each cow; that the plaintiff Lumſdon, in the 
year 1768, had demanded the tithes due for that year ; that 
he had paid him all, except for the tithe of his calves ; that he 
offered him the ancient and accuſtomed payment of thirteen 
ſhillings and fourpence in licu of the tithe calf which he had ſold ; 
but that he, as well as the plaintiff Snowden, had refuſed to 
receive the ſame, alledging, that it was above a modus, and 
not the value of a calf z that he again tendered the ſame in the 

year 


paid to any perſon until the ſaid plaintiffs claimed 
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year 1769, and which was again refuſed by them. He further 
ſaid, that his farm at Dinnington was parcel of and ſituate within 
the townſhip of Dinnington, in the ſaid pariſh ; that all the lands 
in that townſhip had conſtantly paid an annual modus of twenty 
ſhillings. in lieu of tithe hay; that he had conftantly paid two 
ſhillings as the ancient ſettled proportion of the ſaid modus 
for his farm there ; that the ſaid lands had, during the time the 
plaintiff had been vicar, been either tilled or mowed ; and that 
he had never kept, on any part of his ſaid farm, any horſes, 
mares, geldings, oxen, cows, or any other cattle, except ſuch 
as were employed in working the farm and two milch cows 
yearly, for each of which cows and foals the ancient and 
accuſtomed payment had been . conſtantly paid to the plain- 
tiffs ; and he ſet forth his ſeveral ſpecies of tithes he had 
yearly. L | | 


The defendant Smith ſaid, that he had occupied Milburne 
Grange Farm, in the ſaid pariſh, for five years ; that the plaintiff 
Snowden had demiſed all his glebe lands and tithes to the plaintiff 
Lumſden ; that he, the defendant, very ſoon after ſuch demiſe, 
agreed with Lumſden to take all the vicarial tithes (except tithe 
hay) belonging to the vicar, ariſing on his faid farm, at the 
yearly rent of one pound, five ſhillings ; that he had, from 
time to time, regularly paid the ſame ; that in 1767, Lumſden 
gave him the following receipt: „Received, the firſt of 
«© November 1667, of Mr. William Smith, the ſum of one pound, 
five ſhillings, being in full for tithe calves and all petty tithes 
« of his faid farm.“ He further ſaid, that Anne Bynne, by virtue 
of a leaſe from Merton College, in Oxford, was entitled to 
all the great tithes of the ſaid pariſh, and that he had 
agreed with her for the tithes of lambs and wool of the ſaid farm 
at three pounds a- year. He alſo ſaid, that his farm belonged to 
Mr. Herſeley, who had always and then paid to the vicar 
of the ſaid pariſh a modus of one ſhilling and ſixpence in lien 
of tithe hay of the ſaid farm. He further ſaid, that he had a 
foal yearly from a brood mare; and he admitted, that he muſt 
have paid fourpence for each foal, according to the cuſtom of 
the pariſh ;z but ſaid, that ſuch ancient payment was included 
in his yearly rent of one pound, five ſhillings. He alſo ſaid, 
that he had fed and depaſtured yearly on the ſaid farm ſeveral 
ſheep, which ſubſequent to the clipping were, in the winter 
ſeaſon only, fatted and depaſtured thereon ; that they were in 
the winter, and before the ſhearing time, flaughtered and ſold, he 
being a butcher ; that in the ſpring time he replaced ſuch ſheep 
ſo killed with others that were ſhorn the next ſhearing time; 
that the ewes were kept on the ſaid farm till they had lambed 3 
and that he had never kept on his ſaid farm any ſheep for which 
he did not-pay the tithe of wool and lambs yearly to the impro- 


priator under his rent of three pounds: and he ſet forth the 
| ; 2 number 
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number of cattle he had depaſtured on his ſaid farm; and 
inſiſted, that the plaintiffs were not entitled to any payment or 
ſatisfaction for ſuch agiſtment or paſturage, which he admitted 
had been demanded of him, 


The defendant For/ter ſaid, that he occupied a farm at Milburn 
Grange; that it was parcel of the grounds belonging to Mr. 
Horſley, for which an ancient modus of one ſhilling and ſixpence 
was yearly payable to the vicar in lieu of tithe hay; that the whole 
of his farm was then paſture : and he ſet forth the number of 
the cattle he had fed thereon; and inſiſted, that the tithe of 
agiſtment was covered by the modus or diſcharged by two other 
cuſtomary payments of one penny and three halfpence z and 
that he had tendered the ancient accuſtomed ſum of thirteen 
ſhillings and fourpence for cach tithe calf, which the plaintiff had 
refuſed to accept, 


All the defendants inſiſted, that there was an ancient cuſtom 
in and throughout the pariſh, that in caſe any occupier of lands 
therein thought proper, at any time before Al Saints Day 
in any year, to fell his calves bred in the pariſh, he might 
ſell them, on payment to the vicar on A Saints Day, or as ſoon 
after as he choſe to demand the ſame, thirteen ſhillings and 
fourpence, in lieu of every tithe calf ; that in caſe he had only 
four in one year, the vicar was not entitled to any tithe thereof; 


that if he had five, then he was entitled to half a calf ; if fix, 


to a whole one; if fifteen, to a calf and a half; if ſixteen, 
to two; if more than ſixteen, to every tenth calf ; but that if 
any occupier: kept his calves until All Saints Day, then the vicar 
was entitled to draw the tithe of ſuch calves in kind; 
that ſuch cuſtom had been immemorially obſerved throughout the 


pariſh ; that they were nevertheleſs willing to put an end to the 


ſaid cuſtom 3; but that it ought to be totally aboliſhed or 
wholly maintained : and they added, that the uſual time in the 
faid pariſh of clipping the wether ſheep was about the month 
of May, and the ewe ſheep about the month of Jure. 


The plaintiffs replied ; the defendantsrejoined ; and witneſſes 
vere examined only on the part of the plaintiffs; and none 
appearing for the defendants ; 


Tux Count, on reading the anſwer, and an order whereby 
they undertook to appear gratis, ordered the deputy remem- 
brancer to take an account for the tithe of agiſtment of all 
barren and unprofitable cattle fed and depaſtured on their 
reſpective farms; and alſo for the tithes of calves for the ſeveral 
years as demanded by the bill, unleſs cauſe were ſhewn to the 


contrary, : 
The cauſe being continued in the paper came on to be heard 


on the third of February 1772, the defendants having paid the 
Vol. III. "Ih colts 


369 


S NO WDEN 
againſt 
Snor ron. | 


370 


SNOWDEN 
ag nf} 


$noTTON, 


12. G0. 3. 


DECREES IN TITHE CAUSES 


coſts of the day; and upon hearing counſel on both ſides; 
and reading an order to prove exhibits for the plaintiffs; an 
ordination of the vicarage of Ponteland, in the county of North. 
wmberland, and dioceſe of Durham, dated 1303; the decree ; 
and on full debate of the matter; 


Tux CovurrT ordered the decree, dated the eleventh day of 
December laſt, to be made abſolute and binding on the defend- 
ants; and the deputy remembrancer, in taking the account, to 
diſtinguiſh in his report, how much was due to Snowden, for the 


tithes for the time preceding the leaſe, and ſubſequent thereto, 


and what was due to Lumſden, for the tithes due to him, under 
and during the term in the leaſe. | 


The deputy remembrancer made his report, dated the ſe- 


' cond of December 1776, and on the twelfth of December 1776, 


the report was ratified and confirmed; and the defendants 
ordered to pay to the plaintiff one hundred and four pounds, 
four ſhillings, and elevenpence halfpenny, for his tithes, due 
from them reſpectively ; and eighty pounds, eleven ſhillings, for 
his taxed coſts ; and alſo to pay him his ſubſequent coſts, 


SMYTHE, Chief Baron. 
Eyre, Baron. 

od : Horhau, Baron, 
PERRYN, Baron, 


WARTON again STEPHENSON. 
Durham, 12th December 1771. 


The impropria- HE impropriator of the pariſh church of Stranton, in the 
tor of Stranton, county of Durham, claimed all manner of tithes, great 


in Dur bum claims 
the tithes of a- 


and ſmall, yearly ariſing therein, except the tithes of hay, wool, 


giſting barren lambs, calves, foals, pigs, geeſe, and hens, to which the vicar of 
and unprofitable\the ſaid pariſh, for the time being, was entitled; and ſtated, 


cattle. 


that the defendant Stephenſon had, for four years paſt, occupied 
divers lands therein; that he had fed and depaſtured in each 
year thereon ſeveral oxen, runts, bullocks, heifers, cows, 
horſes, and other barren and unprofitable cattle, and a number 
of ſheep, as well of his own as of others, taken in to agiſt for 
hire ; that he had fold and diſpoſed of ſuch cattle after 
being fatted, and the ſheep after being ſheared, and before they 
were ſheared again at a great advantage, without paying the 
tithes thereof; that he had not only neglected in each of the 
ſaid years to give him an account of his tithes of agiſtment 
ſo due, or to make him any ſatisfaction for the ſame, but had 
alſo refuſed to permit him to inſpe& and examine the ſtocks of 
cattle which he bad ſo kept, fed, and depaſtured on - 
| lan 
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lands in the pariſh, but had concealed the ſame, and had alſo 
refuſed to diſcover the particulars.or values thereof, under the 
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modus, or that the vicar was entitled thereto. The bill there- 
fore prayed, that the plaintiff's right to the ſaid tithes of 
agiſtment might be eſtabliſhed, and that the defendants, the 


occupiers, might be decreed to account with and pay the plaintiff 


for all ſuch tithes of agiſtment, as had grown due during the 
ſaid four years laſt paſt. 


The defendant J. Gagnier, clerk, ſaid that on the twentieth The vicardenies 
of June 1745, he was inducted into the vicarage of Stranton, the impropria- 


and had thereby became well entitled to the tithe hay, and all m_ right to a= 

giltment tithes, 
. ande ntendsthat 
pigs, geeſe, hens, all ſorts of poultry, muſtard, and potatoes; they belong to 


that he and his predeceſſors had received the ſaid tithes in kind, him as vicar. 


vicarial tithes ariſing therein, ſuch as wool, lambs, calves, foals, 


for time immemorial, or ſome compoſition in lieu thereof; that 
for ten years paſt he had alſo received the tithes of turnips 
and rape, none of which, before then, had been produced in 
the pariſh ; that the plaintiff was, and for ten years paſt had 
been ſeiſed in fee of the rectory impropriate of Stranton; that 
he was thereby entitled to all manner of great tithes, except 
hay, yearly ariſing therein, but not to any ſmall tithes ; that he 
was not entitled to the tithes of agiſtment of barren and un- 
profitable cattle and ſheep, the ſaid tithe of agiſtment being a 
ſmall tithe, and belonging to him as vicar ; for that he as vicar, 
being entitled to the tithe of hay, ought not to be deprived of 
the ſaid tithe, by the graſs being eaten before it was ſufficiently 
mature to make into hay. 


The other defendants ſaid, that they knew not whether the 
plaintiff was lawfully ſeiſed in fee of the rectory; that they did 
pot believe that he was entitled to receive, from the occupiers 
of lands within the ſaid pariſh, the tithes of agiſtment of all 
barren and "unprofitable cattle and ſheep by them kept, fed, 
and depaſtured therein, but that, on the contrary, they con- 
ccived the vicar was entitled thereto; that they had, for ſeveral 
years paſt, been ſeverally occupiers of meſſuages and lands in 
the pariſh, but did not remember that they had kept, fed, or 
depaſtured thereon, any barren or unprofitable cattle or ſheep, 
or that any tithes of agiſtment had ever been paid, or any 
latisfafttion in lieu thereof made to any perſon whatſoever ; 
that within the ſaid rectory or pariſh, there were two ſeparate 
and diſtin townſhips viz. Stranton and Seaton Carew, the limits 
and bounds whercof were well known; that J. Wilſon, and 
ſeveral others, who were all freeholders an owners of ſeveral 
meſſuages, lands, and grounds within the townſhip of Seaton 
Carew, were ſeiſed of, and well entitled to all tithes, great and 
ſmall, yearly ariſing therein; that they, and all thoſe under 
whom they claimed, had enjoyed ſuch tithes, ſave only ſome 
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ſmall tithes: which were paid to and claimed by the vicar of 
Stranton; and that the plaintiff had never taken or received, to 
their knowledge, any tithes within Seaton Carew, or any com- 
1 for the ſame. They denied, that they had refuſed to 

the plaintiff inſpect or examine their ſtotks of cattle, or that 


they had inſiſted upon any modus whatſoever, in lieu of tithes; 


and ſaid that they believed that the plaintiff had claimed and 
received the tithes of all corn and grain yearly ariſing within 
Stranton, but denied that they had ever ſubſtracted ſuch tithes 
or any part therof, or that they were indebted to him in any 
wiſe whatſoever, for or on account of any tithes, _ 


The plaintiff replied z the defendants rejoined'; and wit- 
nefles were examined on both ſides z and upon hearing counſel 
on both ſides; and on reading and order to prove exhibits, to 
wit, a copy from the rolls of letters patent, dated the eigh- 
teenth of November, in the fifth year of James the Fir/?, bein 
a grant of the rectory of Stranton, inter alia, to P. Chewte — 
R. Moore; a copy of an indenture, dated the tenth of M 
1609, between P. Chewte and R. Moore to Y: Dodfaworth, 
being a grant of the rectory of Stranton; an indenture, dated 
the twenty-fifth of June 1729, executed by J. Dodſevorth to 
R. Wharton, being a grant of the ſaid rectory of Stranten ; 


the depoſition of Stephen Barber, and others; and on full 
debate 


Tus Cour ordered the bill to be diſmiſſed with coſts. 


Travis again GILL. 
Cheſter, 29th January 1772. 


THE vicar of Eaſtham, in the county of Cheſhire, claimed 
the tithes of potatoes, 


The defendant admitted, that the plaintiff was vicar and 
entitled to the tithes of hay, and all ſmall tithes z but ſaid, that 
he did not know whether the tithe of potatoes was a great or 
a ſmall tithe, as no tithe of potatoes had ever before been 
claimed, or paid in the pariſh 3 and he ſtated the quantity of 
land which he had, in each year, planted with potatoes ; and 
faid, that he had conſumed a great part thereof in his own 


family, and had. fold the remainder, but that he could not tell 
the value of the tithes thereof. 


The plaintiff replied ; the defendant rejoined; but no wit- 


were examined on either ſide; and upon hearing counſel on 
both ſides; | 4 - 


Taz CourT ordered the defendant to pay to the plaintif 
the ſum of forty ſhillings, in full for two years tithes of the 
2 potatoes 
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Gloucefterſhire, 27th Fanuary 1772. 


HE bill ſtated, that the plaintiff, in the month of January The reger of 
1769, was inſtituted and inducted into the rectory and Minchinbanpeen, 

parſonage of Minchinhampton, in the county of Gloucefter, and had in * 5 
thereby become entitled to all the tithes, both great and ſmall, e * 
_ therein; that the defendants were farmers in the pariſh, Loth great and 
and for ſeveral years paſt, had jointly occupied a farm called ſmall, for ell 
Hampton Down,otherwiſe Alen. Down, or lands upon, or part of, or titheablemgtters 
near to the Down, in the faid pariſh ; that the ſaid farm and 05%, Hes, 
lands had been, for time immemorial, occupied by the pro- jampron Lili 
prietors thereof as a ſbecp walk only, until it was ſeveral years Dur, and Aten 
ago converted by the proprietors into tillagez that the defend. Pown. 
ants, in the year 1769, had ſowed, reaped, and carried away 

t quantities of wheat, barley, oats, rye, beans, and peaſe 

m the ſaid farms and lands, without ſetting out the tithes 
thereof, or making any ſatisfaction for the fame. The bill 
therefore prayed, that they might ſet forth how much corn 
and grain they had reaped and carried away from the ſaid farm 
in the year 176g, and pay the plaintiff the juſt value of the tithes 
thereof, and ſtate any modus or compoſition they might inſiſt 
upon in lien of ſuch tithes. 


The defendants admitted, that the plaintiff was rector, and 
well entitled to all the great and ſmall tithes of the pariſh, and 
the titheable places thereof, except to the tithes in kind of 
Hampton Great Down, and Hampton Little Down, parcel of their 
farm, They alſo admitted, that they were, in the year 1769, 
Joint occupiers of the farm ; and that the ſeveral parcels of land 
called Gilliays, Wakenhill, the Ox Leaze, the Mead, Hampton 
Great Down, Hampton Little Down, and Afton Down, were all 
parts thereof; and they denied that any other part of the ſaid 
farm lay within the faid pariſh, or the titheable places thereof, or 
that they had any other lands in the pariſh ; and inſiſted, that 
the rector was, by immemorial cuſtom, only entitled to ten 
ſhillings and ſixpence, or a todd of wool, and not to any thing 
elſe, in lieu of great and ſmall tithes of corn, grain, hay, and 
other titheable matters yearly arifing out of the lands called 
Hampton Great Down, Hampton Little Down, and Aſion Down 
that no tithes had ever been demanded or received in kind of 
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jg any corn, grain, hay, or other matters arifing out of thoſe lands; 
Mita. that they had tendered ſuch cuſtomary payment. to the former 
| rector ; that he had refuſed to receive it, only becauſe it was 
of ſmall value ; and that a Mr. Shephard, his nephew, whom 
he had left ſole executor, and who was entitled to the perpetual 
advowſon of the rectory, expectant upon the death of the 
plaintiff, had accepted of the faid modus and cuſtomary payment, 
for the ſaid two years preceding his teſtator's death, and had 
given them a receipt for the ſame ;z and they denied, that the 
| parcels of ground in the bill mentioned had ever, within the 
memory of man, been occupied as a ſheep walk, but that on the 
contrary, it had always been in tillage, as it then was; and 
they ſet forth what corn they had grown on their lands ; and 
admitted, that the . plaintiff had applied to them to pay their 
tithes in kind for corn ſown on Hampton Great Down, and that 
they had refuſed to pay the ſame, as nothing was due but the 
aforeſaid modus, which they had tendered in vain, They fur- 
ther ſaid, the plaintiff had taken the tithes in kind of all corn 
and grain, and other titheable matters which had ariſen on the 
farm, except the tithe of the barley which had ariſen on 
Hampton Great Down; and that they then were, and had 
always been ready to pay the ten ſhillings and ſixpence, in lieu 
of tithes in kind of the ſaid barley, 


The plaintiff replied ; the defendants rejoined ; but no wit- 
neſſes were examined on either ſide ; and upon hearing counſel 
on behalf of the plaintiff, and none 8 for the defendant; 
and reading an affidavit of due ſervice of ſubpena to hear judg- 
ment; — reading the anſwer; and the plaintiff's counſel 
praying a decree, according to the prayer of the bill; 


Tae CovurT ordered the deputy remembrancer to take an 
account of all tithes due from the defendants to the plaintiff 
for the time demanded by the bill, and that they pay the ſame, 
with coſts, unleſs cauſe was ſhewn to the contrary z and on 
the ſeventh of May 1772, no one appearing for the defendant, 
the ſaid decree was made abſolute, 


Hizany Ten EpwaRDs again BURROUGHS. 


12. Gro, 3. 
Glouceſterſhire, 3d February 1772. 
The rector of HE rector of Matſon, otherwiſe- Mattiſden, in the county of 
Lage, in .- 1 Glouceſter, claimed all and fingular the tithes, both ſmall 
— and great, of every ſpecics, kind, or denomination whatſoever 
pariſh in kind, yearly arifing therein. | 
The defendants The defendants ſaid, that all and ſingular the proprietors, 
ſet up a meds and other farmers, or occupiers of the ſeveral farms and lands 


— which they held and occupied, had immemorially been 1 
an 
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and accuſtomed to pay every year to the rector of the ſaid 
pariſh, by half yearly payments on the feaſt of the Annunciation 
of the Blefſed Virgin Mary, and Saint Michael the Archangel, or 
whenever'afterwards required, a certain ſum of twenty pounds, 
in lieu and full ſatisfaftion and diſcharge of all and ſingular 
tithes whatſoever, of, in, and upon the farm and lands == 
ſaid growing, — renewing, or happening; that the ſaid 
twenty pounds, paid in manner aforeſaid, all and ſingular the 
rectors of the ſaid pariſh for the time being, or their farmers 
for the whole time aforeſaid, of the proprietors or occupiers 
thereof in full ſatisfaction, payment, and diſcharge of all and 
angular the tithes whatſoever, had accepted, received, and had. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on the part of the plaintiff only. 


Tas Cour ordered the defendants to account for all the 
tithes demanded by the bill, alſo for Zafter offerings, with 
coſts. 


Took IE againf CORNELL. 


Cambridgeſhire, 6th February 1772. 


THE vicar of Chippenham, in the county of Cambridge, claimed 
all the ſmall tithes of the pariſh in kind, and ſtated, that 
the defendants from Michae/mas 1767 had occupied therein 
meadow ground, paſture ground, ſheep walks, fold courſes, 
eats gardens, and orchards, from which they had had 
turnips, tares, coleſeed, clover, rye graſs, cows, calves, ſheep, 
lambs, wool, pigs, and other titheable matters, to the tithes of 
which he was entitled, but which they had ſeverally refuſed to 
Pay. 

The defendants admitted, that the plaintiff was, in 1748, 
duly preſented to the vicarage, and was, as vicar, entitled to all 
the tithes, duties, and profits belonging to his predeceſſors; 
but inſiſted, that the clear ſum of twenty- four pounds, and no 
more, had been immemorially paid by the lord of the manor of 
Chippenham, for the time being, at Lady Day, to the vicar for 
the time being, or his leſſee or farmer, by way of modus, in 
lieu of all vicarial tithes whatſoever ariſing from the lands 
from time to time belonging to the lord of the manor, which 
had been from time immemorial demeſne lands of the ſaid manor, 
and alſo in lieu of tithes ariſing from the flock of ſheep, which 
the lords of the manor, for the time being, had, from time 
immemorial, been entitled to feed and depaſture throughout 
the whole year, on all or any of the waſte grounds in the ſaid 
manor, and from twenty-three days after the farmer of the 
tithe farm, then occupied by the defendant Cornel, had begun 
harveſt, to Lady Day yearly, on all the lands within the manor 
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DECREES IN TITHE CAUSES 


not ſown with corn or grain; that the ſaid flock of ſheep was 
called the Hall Fleck; that the ſaid fum had been from time to 
time, until lately, accepted by ſuch vicar 3 that the plaintiff 
had himſelf accepted the ſame for ſeveral years ; and that it had 
been paid to him to the fifth of April 1770 that neither the 
plaintiff nor any former vicar had, at any time within the 
memory of man, been entitled to the tithe of any titheable 
matters ariſing from any of the lands which had been imme. 
morially part of the ancient demeſne lands of the manor of Chip- 
penbam, or to any tithe in reſpect of the Hall flach, other than 
the aforeſaid modus of twenty-four pounds yearly. The defend. 
ants further ſaid, that they had been for many years occupiers 
of ſeveral lands in the pariſh, and in proportion had a right 
of feeding ſheep, and particularly the defendant Cornell, called 
the Hall flock ; that the greater part of their lands, for time 
immemorial, had been part of the demeſne lands of the ſaid 
manor, and had conſtantly been the eſtate of the lord of the 
manor for the time being; that, as ſuch, they had been and 
were part of the lands for which the ſaid twenty-four pounds 
Had been payable, although they could not at preſent diſtinguiſh 
the particulars which had'been and were part of the ancient de- 
+ meſne lands; but that all the lands fo occupied by them had 
been all that time let tithe free, except ſuch tithes as were due 
to the vicar, and the tithes of ſuch lands as were not part of 
the ancient demeſne lands. They admitted, that they had in each 
year on their lands ſeveral titheable matters, the tithes whereof 
were accounted ſmall tithes ; that they had never ſet out the 
tithes in kind, becauſe they apprehended none were due from 
the lands which were part of the ancient demeſne of the ſaid 
manor, or the Hall flock; and they ſaid, that ſmall ſums had 
been paid by them for many years to the vicar after Eaſler, by 
way of compoſition for the tithes of all ſuch lands, except the 
land called the Hall flock ; and that they had from time to time 
offered to the plaintiff the ſaid compoſitions for the tithes of 
all ſuch lands, except as aforeſaid, and had been willing to 
pay the ſame, but that he had refuſed of late to receive the ſame, 
They further ſaid, that no ſecurity had been given to indem- 
nify them againſt the plaintiff's demands, and infiſted the afore- 
faid modus of twenty-four pounds to be in bar of the claim 
made by the bill of the tithes of the lands in their occupation, 
which had been, from time immemorial, part of the demeſne 
lande of the ſaid manor, and the Hall flack; and that they 
ought not to diſcover any particulars of any leafes of their farms, 
or any part thereof, 


The plaintiff replied ; the defendants rejoined ; and ſeveral 
witneſſes were examined on the part of plaintiffs only; and no 
counſel appearing for the defendants; 


Tut 


r 


C 


6:Et; T 


3 


—_— 
* 


0 
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Tus Cour ordered the deputy remembrancer to take an 
account of what was due from the defendants for all the 
vicarial tithes, for the time demanded by the bill, with cofts, 
unleſs cauſe were ſhewn to the contrary; and on the ſeventh of 
May 1772, no cauſe being ſhewn, the ſaid decree was made 
abſolute. | , 


Pol Locx againſt SERJEANT, 
Wiltſhire, 28th February 1772. 


* bill ſtated, that in the month of April 1763, the plain- 
tiff was duly preſented to the reftory of Gritt/ington, other- 
wiſe Grittleton, in the county of Wilts, and had thereby be- 
come entitled to all tithes, both great and ſmall ariſing therein; 
that the defendants, from the twenty-ninth of September 1769, 
had reſpectively occupied divers farms; that they had duly ſet 
out the tithes of corn, grain, and hay which had ariſen thereon 
but that they had depaſtured thereon cows, ſheep, mares, and 
ſows, from which they had had milk, wool, calves, colts, 
lambs, and pigs; that they had alſo depaſtured thereon divers 
horſes, mares, geldings, colts, fillies, heifers, oxen, runts, ſteers, 
and other barren and unprofitable cattle, as well of their own 
as of other perſons taken in to agiſt for hire; that they alſo had 
cut and ſold divers large quantities of ſaleable underwood and 
hedgerow wood, and ſhrewed many trees under the growth of 
twenty years, from whence they had a large quantity of wood, 
over and above what they uſed in and about their farms ; that 
they reſpectively had great quantities of apples, pears, plumbs, 
peaches, nectarines, turnips, carrots, potatoes, and other fruits, 
roots, and garden ſtuff; that they had kept a number of tur- 
kies, geeſe, ducks, hens, pigeons, and other poultry, from 
which they had eggs and young ones ; that they had reſpeCtively, 
during the ſaid time, reſided with their families in the pariſh, 
and had therein ſeveral perſons of the age of ſixteen years and 
upwards, from whom Eafter offerings were due, after the rate 
of fourpence a-head; and that they had refuſed to pay to or 
make the plaintiff any ſatisfaction for the tithes in kind thereof, 
on a pretence that there were ſeveral moaduſes payable in lieu 
thereof, the contrary of which the plaintiff charged to be true ; 
and alſo that in a terrier of the ſaid pariſh dated 1671, figned 
by Neholas Penwarne, the then curate, and 7. Beames and 
J. Briſtow, then church-wardens of the ſaid pariſh, it was 
expreſsly mentioned that the tithes were all to be paid in kind, 
without exception; and that in a certain other terrier of the ſaid 
pariſh ſigned by J. Tattenſball, rector, about 1700, and W. I bite, 
then lord of the manor of Grittleton, and a conſiderable land- 
holder in the ſaid pariſh, and owner of the lands in the poſſeſſion 
ef the ſaid defendants, there are, after ſetting forth the _ 
lands, 
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lands, theſe words, it with tithes in kind.” The bill therefore 


prayed, that the defendants might account with the plains 
tiff, and pay him what ſhall appear to be due for the ſaid 
tithes | * 


The defendants admitted, that the plaintiff was rector of the 
pariſh, and entitled to the tithes demanded by the bill, except the 
tithes of milch cows and calves; and they inſiſted, that from time 


immemorial there had been paid to the rector of the ſaid pariſh 


yearly the ſum of threepence for every milch cow and ſixpence 
for every calf, in lieu of tithes in kind of all calves fallen or 
calved, and all milch cows. kept and depaſtured reſpectively 
within the pariſh, 1 5 


The defendant Serjeant ſaid, that he had been an occupier for 
twenty years paſt of lands in the pariſh ; and being a quaker, 
and not choofing to diſpute about tithes, of to have an annual 
reckoning, he had compounded with the tenants of the rectory 
for the time being, at a ſum in groſs in lieu of all tithes, except 
the tithes of corn, which had been always yielded in kind; that 
the ſaid compoſition was made on the footing of the ſaid modiſſet; 
that ſuch compoſition was eleven pounds until ſome few years 
ago, when, he having taken an additional quantity of land, it 
was advanced to five ſhillings a-year more. 


The defendant May ſaid, that he had been an occupier of 
lands for eight years paſt, and had conſtantly paid to the tenants 
of the rectory until the year 1769, when the plaintiff took the 
ſame into his own hands, a yearly modus of threepence for each 
milch cow, and fixpence for each calf, in lieu of tithes in 
kind for thoſe reſpective articles; that his father had occupied 
the ſame lands for thirty-one years paſt, and had always paid 


the ſaid moduſes. 


The defendant Chandler ſaid, that he and his father had rented 
the ſaid parſonage and tithes for twenty years until Michaelmas 
1769, when the plaintiff took the ſame and his parſonage 
into his own hands; that they had rented the ſame upon the 
footing of the ſaid modu/ſes being authenticated and eſtabliſhed 
within the pariſh, and had accordingly received, without vari- 
ation, from the occupiers of lands within ſaid pariſh the modu/e: 
aforeſaid in full ſatisfaction for the tithes of milch cows and 
calves therein, except that they had occaſionally agreed with 
ſome of the occupiers for all their tithes (except the tithes of 
corn) in a groſs compoſition ; and that ſuch compoſitions had 
always been made on the footing of the ſaid moduſes being 
conſidered by both parties as eſtabliſhed and unalterable. He 
admitted, that he had ſet out his tithes in kind in the year 
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The defendant Serjeant ſet forth the number of acres of land Por toex 
he occupied in that year, and ay account of the ſeveral titheable 2 
matters which had ariſen thereon; but he ſaid, that he had kept no n 
account of the milk of his cows, and that the plaintiff had never 
applied to him for Zafter offerings. He admitted, that the plain - 
tiff had applieſ co him in the ſaid year for tithes in kind of milk, 
lambs, and wool ; that he had refuſed to pay them in kind; that 
he had not in his cuſtody any receipts given for the payment of 
the faid moduyſes or for tithes, except in the years 1752 and 1754, 
given by the defendant Chandler's father; and that he knew 
nat of the terriers as ſet forth in the bill, | 


The other defendants anſwered to the ſame effect; and ſaid, 
that they were willing to pay the plaintiff for their milch cows 
and calves according to the aforeſaid moduſes, and in no other 
way : and they ſet forth the value of their lambs and other tithe- 
avle matters, 


The plaintiff replied ; the defendants rejoined ;' and witneſſes 
were examined on both ſides; and upon hearing counſel for 
all parties; and upon reading ſeveral depoſitions and four re- 
ceipts; ö 

The plaintiff's counſel objected to the reading an ancient book An od jection to 
alledged to have been a book belonging to the former rectors of es . 
the pariſh, and produced and offered to be read by the 


defendants; but after hearing the defendant's counſel, the 
Court over-ruled the objection, 


And reading the folios marked 121, 73, and 75 of the ſaid 
book; various other entries therein; another ancient book; an 
exhibit, being a terrier of the glebe la: dt and other the appurte- 


nances belonging to the rectory of Gritt/eton, ſigned . Nicholas 


« Penwarne, curate, J. Beans and J. Briſſou, churchwardens ;” 
and upon full debate of the matter; 


Tux CourT, which was full, ordered the deputy remem- 
brancer to take an account of what was due to the plaintiff 
from the defendants reſpectively for the tithes of milk, calves, 
lambs, wool, pigs, poultry, and eggs, and alſo for the Eaſſer 
rings as demanded by the bill; and that they do pay to the 
plaintiff his coſts of this ſuit. 
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Derbyſhire, 25th February 1772. 


THE rector of Thorpe, in the county of Derby, claimed the The cuſtomary 


tithes of corn, grain, and hay, and all other great and ſmall — 
. . . . u I 
tithes whatſoever yearly ariſing in the parith ; and ſtated, that hey in the ptoih 
of Thorpe, in Derbyſtire, is, io make it into winrows, and afterwards to divide it into ſeveral equal 
parts, and then +0 iet out every eleventh part, without guouwing tlic (ants in lieu of the tithe thereof, 


in 
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in the year 1768 he had compounded with the ſeveral farmers 
and other perſons who held any meadow. ground therein for the 
tithes of their hay, except the defendant z that in 7uly 1768 
he ſent him notice that he would take his tithes in kind, and 
at the ſame time acquainted him, that he had appointed J. Mellor 
his tithing-man to ſet out and take ſuch tithes ; that the 


. defendant afterwards, on the third, fourth, and ſixth of Augu/ 


following, gave the ſaid F. /ellor notice, that his hay was ready, 
and deſired him to come and ſet out the tithes thereof; that in 
purſuance thereof he went, in order to take the ſaid tithes ; 
but that the defendant refuſed to ſet out the fame fairly, and 
carried the whole crop away, pretending, that he had left one 
eleventh part of the hay lying abroad on the ground for the 
plaintiff to take for his tithe ; that he bad refuſcd to take the 
fame, in regard the faid tithe was not regularly fet out, The bill 
therefore prayed, that the defendant might account for the tithe 
of the hay ſo ſubſtracted by him as aforeſaid, or the value 
thereof, and be decreed to pay to the plaintiff what ſhould 
appear to be due to him upon ſuch account, 


The defendant admitted, that the plaintiff was rector of the 
pariſh, and, for any thing he knew to the contrary, entitled to 
the tithes of hay; and ſaid, that in the year 1768 he held about 
twenty-three acres of meadow ground ; that the plaintiff had not 
compounded with him for the tithe thereof; that he had given 
him notice that he would take it in kind, and had appointed the 
faid 7. Melly to ſet out the ſame; that as ſoon as he had made 
his graſs into hay, and put the ſame into the ſtaddle row or 
winrow, and parted and divided the ſame rows into ſeveral equal 
parts, he did, about the days in the bill mentioned, give ſuch 
notice; that in purſuance thereof the ſaid F. Mellor came, and 
might have ſet out the tithes if he had thought proper; and he 
denied that the ſaid J. Mellor, when he came upon his land, had 
found the hay lying abroad ſo as to be incapable of being tithed, 

and acquainted him thereof; but he admitted, that Mellor had 
informed him that the plaintiff had given him orders not to tithe 
the ſame, unleſs it was then made into quoil; but that he 
found fault with the plaintiff for having given him ſuch orders, 


and alledged, that the plaintiff wanted to break into the 


ancient and eſtabliſhed cuſtom of taking tithe hay within the 
pariſh ; that he, the defendant, not chooſing to do ſo in that 
year, thereupon ſet out one eleventh part of his hay for the 
plaintiff; and that the tithe of hay might be as well and 
as certainly ſet by out from the ſtaddle row or winros 
when the rows were ſo parted and divided as aforeſaid as from 
the quoil, there being no difference between the one and 
the other but the trouble of making the ſame into quoil : and he 
inſiſted, that the ancient and accuſtomed way of taking tithe h 
in kind within the parith of Thorpe had immemorially * 
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Grit to make the hay into ſtaddle or winrows, and afterwards to Hors 
te and divide the ſame into ſeveral parts as near as might bez «gin? 

and after the ſame was ſo ſeparated and divided, to ſet out one Bren. 

eleventh part of ſuch hay for the rector of the pariſh without 

quoiling the ſame : and he hoped that the ſaid cuſtom might be 

abliſhed by the decree of this court. | 


' The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel on both 

; and reading the anſwer ; the ſeveral depoſitions in the 
cauſe z and on full debate; 


Tax Couxr ordered the bill to be diſmiſſed with coſts, 


ELLIS againſt FgRMOR. Hitany Tan 


f 12. Gro. 3. 
. Oxfordſhire, 27th January 1772. 


HE vicar of State Lyne, in the county of Oxford, claimed all The vicar of 
2 vicarial tithes in the pariſh, and in particular the tithes of 7% 13% in 
agiſtment for all ſheep agiſted therein, and not ſhorn therein, —— 
or for which no tithe wool was paid to him; the tithe of all ment tithe of 
furze cut thereon, or ſold and carried away, or expended in the ſheep fed and 
pariſh z and the tithes of all clover ſeed, trefoil, ſaintfoil, and _ Poe on 
other graſs ſeeds raiſed or cut therein; and ſtated, that the in che dad a- 
defendant Fermor had, ſince his induction to the faid vicarage rim. 
on the twenty-firſt of October 1756, been ſeiſed in fee, 
or ſome other eſtate of inheritance, of two farms called Tu/ſmores, 
ſituate in the pariſh of Tumore, by reaſon whereof he and 
his tenants and leſſees, occupiers of the ſaid farms, had a right 
to depaſture rwo hundred and forty ſheep for each of thoſe farms 
upon a common called Bayard's Green, in the pariſh of Stole 
Lyne; that the defendant had himſelf occupied one of the ſaid 
farms called Tuſinore Farm from the ſaid time until the fifth of 
April 1766 ; that he then let the ſame to the defendant Roberts, 
who had ever fince occupied it; that the defendant Allen had, 
from the ſaid twenty-firſt of Ogober 1756, occupied the other farm; 
that they had, for great part of the time, agiſted each two hundred 
and forty ſneepon Bayard”s Green, but had always ſhorn ſuch ſheep 
out of the pariſh of Stole Lyne, and had not paid the plaintiff 
any tithes for the wool of ſuch ſheep; and the plaintiff inſiſted, 
that he was entitled to receive agiſtment tithe for the ſaid ſheep 
in proportion to the value of the paſturage thereof for the time 
they were reſpectively depzſtured in the pariſh of Stale Lyne. 
The bill further ſtated, that the defendant Fermor had al'o 
occupied a large quantity of furze grounds within Stoke Lyne, and 
had annually cut and ſold or carried away out of the ſaid pariſh 
large quantities of furze, the tithes for which he ought to have 
paid to the plaintiff, The bill further ſtated, that the defendant 


Samſom had, during the ſaid time, great quantities of _ 
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Ert the tithes whereof were due to the plaintiff; AvD PRaAven, 
| —_— amb eee with and fatisfy the plaintiff for the 
The defendant . The defendant Fermor ſaid, that the plaintiff was vicar, and 
— as ſuch entitled to all vicarial tithes, except as aſter- mentioned; 
more Farm and that he had, during all the time the plaintiff had been vicar, 
Pimlico Farm, been ſeiſed in fee of two farms, the one called Tuſmore and 
wand in the pa- the other Pimlico, in the liberty of Tuſmore, in the pariſh of 
. Tuſmore ; that the reſpective occupiers of the ſaid farms had a 
virtue of ſuch right to depaſture each of them two hundred and forty ſheep 
occupation, a upon d's Green; that the ſaid right had been immemorially 
- right to feed exerciſed by the occupiers thereof; that he had occupied Tu/more 
_ 1 Farm from the time of the plaintiff's induction until the fifth of 
dan , t April 1766 ; and that from that time the defendant Robert had 
O#ober on Bay- Occupied the ſame as tenant to him; that during the time 
rd Green, in he occupied the ſaid farm, he had depaſtured yearly on Bayard"; 
_ 22 Green two hundred and forty ſheep from the latter end of April 
— 7 to the latter end of October; but that none of the ſaid ſheep had 
on a furze Ever lodged on Bayard's Green, or within the pariſh of Stale 
ground which Lyne, but were driven off from Bayard's Green every evening, 
8 occupied and lodged and folded within ſome part of Tuſinore Farm ; 

$ that the defendant Allen had, ever ſince the plaintiff's induction, 
— ge." occupied Pimlico Farm as his tenant ; that during the reſpective 
thereon in the times that the defendants Roberts and Allen had occupied the ſaid 
day- time, and farms, they had reſpeCtively depaſtured on Bayard's Green yearly, 
lodged at night from about the latter end of April until about the latter end of 
8 October, two hundred and forty ſheep in reſpect of each of the 

3 ſaid farms, but that none of their ſaid ſheep had lodged by night 

thereon, or within the pariſh of Stoke Lyne, but had every evening 

been lodged or folded within the ſaid farms. He admitted, that 

he had ſhorn all ſuch ſheep depaſtured on Bayard's Green out of 

the pariſh of Stoke Lyne, and had ſhorn the ſame in the pariſh 

of Tuſmore, and had never paid the plaintiff. the tithe of wool 

or any other tithe in reſpect of ſuch ſheep ; but he ſaid, that he 

had paid to the rector of Tuſmore the tithe of ſuch wool, or 

that the ſheep made him a ſatisfaction for the ſame. He further ſaid, that he 
— 1 did not believe that the plaintiff was entitled to agiſtment tithe: 
— the for the paſturage of the ſaid ſheep, becauſe that the ſheep gates 
pariſh of Tu» for four hundred and eighty ſheep appurtenant to the faid 
wore, and the tenements had been immemorially uſed and enjoyed by the 
2 Paid occupiers of Tuſmare Farm and Pimlico Farm upon Bayard's 
9 wel Green ; and that the tithes of wool of the ſaid ſheep had been 
immemorially paid to the rector of Tiſinore as often as the ſaid 

ſheep had been ſhorn in the ſaid pariſh of Tiſmore; that it had 

been- the conſtant uſage to ſhear ſuch ſheep in the pariſh of 

that the furze he Tumore. He admitted alſo, that he occupied twenty acres of 
badeut on Joy furze lands on Bazard's Green; but faid, that he did not know 


ard; Green had 
been uſed at his brick kilns to burn bricks fer the necefiary repair: of the ſaid farm, 
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whether the ſame were in the pariſh of Stoke Lyne ; that he had 
one year with another cut five thouſand furze ; but he denied 
that he had ſold any part of the furze ; but ſaid, that he had 
expended ſome part thereof in fuel and huſbandry on the ſaid 
farms, and had uſed the remaining part at his brick kilns to burn 
bricks for the neceſſary repairs of his eſtate : and he inſiſted, 
that he was not liable to pay any tithe for ſuch furze, even if it 
had grown upon any land within the pariſh of Stole Lyne, which 
he did not admit; and he added, that the ſaid furze might be 
worth on the fpot where cut about twelve ſhillings a hundred. 


The plaintiff replied z the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
ſides ; and reading the anſwer ; a deed dated the ſeventh of 
April, in the thirteenth year of Queen Elizabeth, being a grant 
from T. Pigott to E. Love; two receipts, dated reſpectively the 
twenty-ſixth of June 1611 and the ſeventeenth of July 1612, 
being receipts for a penſion, ſigned T. Potter, rector of 
&« Tuſmore ;” four other receipts, dated reſpeCtively the twentieth 
of February 1629, the ſecond of February 1630, the ſecond of 
February 1734, and the firſt of Augu/t 1636, ſigned John Creeke, 
rector; the ſeveral proofs taken in the cauſe; and on full conſi- 
deration kad by the Court; 


Tus Cover, which was full, ordered the bill te be diſmiſſed 
as to the tithe of ſheep fed upon the common called Bayard's 
Green, in the pariſh of Stole Lyne; and decreed the plaintiff to 
be entitled to the tithe of the furze demanded by the bill, but 
without coſts on either fide, The deputy remembrancer to take 
the account. | 


WoRsLEY againſf AYDON. 
Yorkſhire, 2gth February 1772. 


THE rector of Stonegrave, in the county of York, claimed the 
tithes, both great and ſmall, yearly ariſing in the pariſh ; 

and ſtated, that the pariſh then, and time out of mind, had 
conſiſted of the ſeveral townſhips, or was diſtinguiſhed by the 
ſeveral diviſions . of $tonegrave, Miet Neſſe, Eaſi Newton cum 
Layfirop, and Nunnington ; that the plaintiff was entitled to the 
tithes of calves and milk in kind ; that the defendants had been, 
for ſeveral years paſt, inhabitants of the townſhip of Stonegrave, 
and had occupied mefſuages, tenements, and farins therein, on 
which they had kept, fed, and depaſtured a number of cows 
that had produced both calves and milk ; that certain compoſi- 
tions had been taken by former rectors from the occupiers of 
the ſaid farms, in lieu of the tithes of calves ; and that he, the 
plaintiff, had agreed to accept of the like compoſitions from the 
defendants reſpectively in ſatisfaction of their tithes of 2 
at 
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that the ſaid. compoſitions continued until the twenty-ninth of 
September 1768 ; that he having at that time diſcovered that ſuch 
compoſitions were far ſhort of the real value of the ſaid tithes, 
then gave notice to them to determine ſuch compoſitions, and 
thereby reſpectively required of them to ſet out and pay their 
tithes of calves in kind for the year enſuing the ſaid twenty- 
ninth day of September 1768, or make a larger compoſition 
in lieu thereof; that he hoped that they would have thereupon 
ſeverally ſet out their tithes of calves and milk reſpectively 
after the ſaid twenty-ninth day of September, or would have ac- 
counted with him for the ſame ; but that they had refuſed to 
make any diſcovery of the numbers of their cows and calves, 
the quantity of their milk, or the values thereof; and inſiſted, 
that they were not liable to pay the tithes of calves in kind, 
but were exempt by payment of a modus of one ſhilling a-year 
for each milch cow in lieu of tithe calves, The bill then 
charged, that if any ſums of money had been theretofore paid, 
the ſame were paid as compoſitions only by temporary agree- 
ments, and not as a modus in lieu of tithes either of calves or 
milk ; that as an evidence thereof, in the year 1685, when a 
ſurvey of the ſaid rectory was taken, it appeared by the terrier 
of the glebe lands of the parſonage of Stonegrave, and an 
inventory of the tithes thereto belonging, delivered in at the 
primary viſirgtion of the then Lord Archbiſhop of York, and 
which was ügned by Themas Comber, then rector of the pariſh, 
and ſeveral of the inhabitants thereof; that the tithe of all 
meadow, paſture, and arable, and of all cloſes and garth in kind, 
that is, all corn, hay, wool, lambs, calves, agiſtments, together with 
all mortuaries, oblations, hens at Chriſtmas, and Eafter reckoning, 
with all manner of petty tithes whatſoever, without any modus, 
cuſtom, or compoſition were due from the inhabitants of the 
townſhip of Stonegrave; that afterwards, in the ſeveral years 
3 1743, 1749, 1760, and 1764, the like terriers and ſurveys 
of the tithes due to the rector thereof, had been drawn up and 
figned by the rector for the time being and ſeveral of the inha- 
bitants of the pariſh, and particularly by the occupiers of the 
ſaid ſeveral meſſuages, farms, or tenements, at the time of ſuch 
terriers and ſurveys taken, which had been exhibited at the 
ſeveral viſitations held by the Archbi/bop of York for the time 
being, and remaining in the proper office of the ſaid province; 
and that it thereby appeared (inter alia) that tithes of calves and all 
manner of petty tithes were due and payable to the rector in 
kind, without any modus, cuſtom, or compoſition, The bill 
therefore prayed, that the defendants. might be decreed to 
account for the tithes of the calves and m'lk ſubſtracted by them 
reſpectively as fince the twenty-ninth of September 1768, and pay 
be value of the ſame to the plaintiff, 


The 
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The defendants admitted, that the plaintiff was rector of the Weser 
pariſh, and entitled to all manner of tithes, both great and ſmall, 2% 
in kind, except the tithes of calves and milk ; and infited, *"** 
that he was only entitled, in lieu thereof, to a modus of one 
ſhilling yearly for each milch cow fed and depaſtured within 
the ſaid townſhip, payable at Michaelmas ; that he had, from 
the time of his induction up to the twenty-ninth of September 
1768, regularly received ſuch modus yearly at Michae/mas, in 
lieu of tithes of calves and milk ariſing from their reſpective 
cows ; and that they had been ready and willing at all times to 
pay the fame. — 


The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading the anſwer ; an order to prove the following exhibirs 
from the confiſtory court of the Archbiſhop of York, viz. ſeveral 
terriers of Stonegrave, dated reſpeCtively the twenty-ninth of 


December 1685, the fourth of June 1716, the twentieth of 
July 1727, the fixteenth of Auguft 1742, one in 1749, another 


Oftober 1760, the twenty-fourth of June 1764, and thethirteenth 
of Auguſt 1770; the ſaid terriers; ſeveral entries in two books, 
purporting (inter alia) to contain an account of the tithes of 


the rectory of Szonegrave z the depoſition of Mary Elland ; and 
on full debate ; 


Tus Covrr ordered the deputy remembrancer. to take an 
account of what was due for the tithes in kind of the calves and 
milk demanded by the bill from the twenty-ninth day of September 


1768, and that the defendants do pay the fame to the plaintiff 
with coſts of ſuit. 2 


The deputy made his report, dated the twenty-fifth of July 
1772, which was confirmed with ſubſequent colts, 


WIIIs againf Harris. EasTrnTanNy 
12. G10. 3. 
, Cornwall, 10th May 1772. 


THE bill ſtated, that R. Hale died ſeiſed in fee ſimple, or The impropria- 
otherwiſe entitled to ſome eſtate of inheritance, of the tor of N Ke. 
rectory of Saint Kevern, otherwiſe Suint Kerian, with its appur- 7% n Cone 


: - : : wall, is entitled 
tenances, and all tithes, oblations, obventions, penſions, portions, „ tibe in 14 
fruits, profits, commodities, advantages, emoluments, and here- of att hook fiſh 


ditaments, ariſing out of the towns, villages, hamlets, and fields, landed in the 
of the ſaid rectory, particularly the tithesot fiſh thereto belonging; Ye of Sane 


that being ſo ſeiſed, he did, by indenture dated the twentieth of — =_ 


July1703, mortgage the ſame, with the appurtenances, to E. Pol- cepting beit 

fiſh; to the 
tenth part of the net produce of all fiſh, except bait fiſh, taken by the inhabitants of 5aint Kewerng 
and fold without being landed therein; to the tenth part of the net produce of all f yne and net 
fil, except bait fiſh, landed by the inhabitants of Saint Kewern at Porthaila or Coverack 3 but 
not to any tiche from ſtrangers for fiſh caught in the coves of Saizr K:wern, except they land 
the fiſh at Pronfact, although the fiſhing craft and tackle are moored within the pariſh, 
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lexfer, to hold for one thouſand years, ſubject to a redemption 
on payment of one thouſand five hundred pounds and intereſt ; 
that he died without paying off the ſaid mortgage, and by will 
deviſed the ſame to J. Baliee/ and others upon the truſts therein 
mentioned; that before the ſaid mortgage was paid off, the ſaid 
E. Pollexfen died, having made his will, and appointed F. 
Pollexfen and others truſtees and executors thereof, who proved 
the ſame ; that by indenture dated the thirteenth of May 1713, 


they did bargain and ſell the ſame, and the equity of redemption, 


to J. Sandys and others, for the remainder of the ſaid term; 
that by indenture, F. Baltes and others, the deviſees and 
executors of the ſaid Richard Hel, by the direction of J. Sandys 
and others, did ſell to Sir Richard Vivyan the ſaid rectory, in truſt 
that he ſhould bargain, ſell, and releaſe the inheritance in fee of 
the tithe fiſh in ſuch manner as they ſhould, upon requeſt, 
direct and appoint ; that by indenture dated the twenty-ſixth of 
November 1713, the ſaid J. Sandys and others did ſell to Th, 
Banfield, his executors, &c. the tithes of all fiſh taken and 
caught within, and by the inhabitants of the ſaid pariſh, with the 
appurtenances, being parcel of the rectory impropriate of the 
ſaid pariſh, for the remainder of the ſaid term, and by the ſame 
did direct and appoint the ſaid Y:vzan to bargain, ſell, and releaſe 
to the ſaid Banfield the inheritance in fee of all the ſaid tithe 
fiſh, to ſuch uſes as he ſhould direct; that by deed dated the 
ſecond of January 1718, the ſaid F. Sandys and T. Banfield did 
bargain and fell to V. Addis, by way of mortgage, for ſeven 
hundred pounds, all the faid tithes of fiſh, &c. ſubject to 
redemption 3 that the ſaid T. Banfield died without diſcharging 
the ſaid mortgage, and by his will deviſed to his wife one-third 
part of his lands, &c. ; that his wife proved the will, and 
thereby became entitled to the tithe fiſh ; that by indenture 
dated the thirtieth of July 1724, the faid V. Addit did — 


the ſaid tithe fiſh, with the equity of redemption thereof, 


to A. Tonkyn, his executors, &c. ; that he, by will dated the 
twenty-third of June 1742, gave his eſtate, &c, in which 
was included the ſaid tithe fiſh, to his ſon; but that if he 
ſhould die under age, he gave to the plaintiff Sarah Will 
one moiety thereof, and the other moiety to his two brothers; 
that his ſon, being under age, obtained letters of adminiſtration ; 
that he died in 1747 under age without iſſue; that upon 
His death, the ſaid plaintiff Sarah Wills became entitled to one 
moiety as aforeſaid ; that after ſhe came of age, ſhe obtained 
letters of adminiſtration of all the ſaid A. Tonkyn's perſonal 
eſtate, whereby ſhe became tho perſonal repreſentative of him; 
that ſoon after the brothers ſold and conveyed their moiety of 
the ſaid tithe fiſh to the plaintiff M. Vils; and that therefore 
the plaintiffs had become entitled to all the tithe fiſh that was 
due and payable to the impropriator of the ſaid pariſh, and had, 


for forty years paſt, conſtantly received the ſame in the _— 
R er- 
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after-mentioned. The bill then ſtated, that the rectory was 
a very ancient rectory ; that the rectory and pariſh were 
next adjoining to THE SEA, and extended to a bay called Hu- 


ſacl Bay towards the ſouth, and Gilling Bay towards the north; 


that the pariſhioners and inhabitants of the ſaid pariſh 
and others had, time out of mind, been accuſtomed to have and 
keep fiſhing boats, fiſhing nets, and other fiſhing craft, within 
the faid pariſh and rectory, for the taking of cod, ling, 
hake, lobſters, herrings, pilchards, mackarel, and other great 
and {mall fiſh within the ſaid bays and the ſeas adjoining to the 
faid rectory and pariſh, and to tie and moor the ſaid boats, or to 
draw the ſame on ſhore, and keep them, together with the 
fiſhing craft when not actually uſed in fiſhing, within the ſaid 
pariſh and rectory; that for time whereof the memory of man 


was not to the contrary, a cuſtom of tithing had been uſed and 


approved of therein; that every pariſhioner of the ſaid pariſh, 
and all other perſons being proprictors, owners, or occupiers of 
any fiſhing boat or boats, net or nets, or other fiſhing craft, 
which had been uſually tied, moored, drawn on ſhore, or kept 
within any part of the ſaid pariſh or rectory at the time 
they were not uſed in fiſhing, had paid, or by the cuſtom 
ought to have paid and anſwered to the owners and pro- 
prietors of the ſaid tithes, the tenth part of all the great and 
ſmall fiſh in kind taken and caught within the ſaid bays 
or other ſeas adjoining to the ſaid rectory or pariſh, by, in, or with 
ſuch boat or boats, net or nets, or other fiſhing craft ſo uſually 
tied, moored, drawn on ſhore, or kept within the ſaid pariſh, 
except only ſuch fiſh as, being ſo taken as aforeſaid, had been 
uſed for bait wherewith to take other fiſh, of which fiſh 
ſo uſed for bait no tithes or account was required or demanded 
that the defendants the Harris's had for forty years paſt been, 
and were pariſhioners within the ſaid pariſh, and had uſed and 
occupied a boat or boats, net or nets, or ſome other fiſhing 
craft each, for taking and catching of fiſh, which had been 
uſually tied, moored, drawn on ſhore, and kept at Coveract, 
Cerdreva, Fortbonſbact, Porthalla, and Portkerris, being towns, 
Villages, or places within the ſaid pariſh, when the ſame were 
not actually employed in fiſhing ; that they were alſo concerned 
in ſeveral fiſhing boats or veſſels, ſeynes, and other fiſhing craft, 
as owners thereof in copartnerſhip, and had thereby taken and 
caught, as well within the bays, ſeas, and limits aforeſaid 
as within the ſeas in or near Lizard, Falmouth, Fc. and other 
fiſhing places to the ſaid ſeas adjoining, ſeveral quantities of 
pilchards, herrings, mackarel, and other ſort of ſea fiſh, the 
tithes or tenth part whereof ought to have been paid in kind 
to the plaintiffs ; that there had been caught in and with ſuch 
boats, ſeynes, nets, and crafts, of which the ſaid defendants 
were ſo joint owners, conſiderable quantities of pilchards and 
other fiſh, the tithes of which ought to have been paid or 
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Wirte accounted for to the plaintiffs, who had applied to them for an 
12 account of ſuch tithes, but which they had neglected to do, and 
had ſubſtracted and withdrawn the ſaid tithe fiſh, and converted 
the ſame to their own uſe under various pretences. The bill 

therefore prayed, that the defendants S. and J. Tregelleft might 

ſet forth an account of all the pilchards, mackarel, and other fiſh 

caught in the ſeveral years in the bill mentioned, or any other 

year, with any boats, nets, ſeynes, tackle, or craft, in which 

they, or any of them, were concerned, which were or. had 

been moored, tied, or kept within the ſaid pariſh of Saint Kevern 

and that they might reſpectively account with the plaintiffs, and 

make them a: ſatisfaction for the value of all ſuch tithes of fiſh 
as had, during the time before mentioned, become due in reſpect 

of ſuch pilchards, mackarel, and other fith, as had been caught 

by, with, or in any boats, nets, ſeynes, or other fiſhing craft or 

tackle, of which they, or any or either of them, were or was 

owners or owner in partnerſhip or otherwiſe, within the ſaid 

- Pariſh of Saint Kevern, or the bays or ſeas thereto adjoining, 

or with any boats, nets, ſeynes, fiſhing craft, or tackle in which 

they or any of them were intereſted, that had been uſually laid, 

moored, or kept within the ſaid pariſh of Saint Kevern, except 

only as to the tithes of ſuch fiſh as had been uſed for bait 

for taking other fiſh as aforeſaid ; and that they might be 
compelled to pay ſuch tithes as had become due, in reſpect of 


2 all ſuch fiſh, except ſuch as might be ſo uſed for bait 
as aforeſaid, and alſo for the future, as the fame ſhould become 
due. 


The defendant Richard Harris ſaid, that the plaintiffs might 
derive their title to the tithe of fiſh as in the bill was mentioned; 
but that he did not kno's the ſame, and therefore left them to 
the proof thereof; that the ſaid pariſh or rectory impropriate 
was a very ancient pariſh or rectory impropriate ; that part 
thereof was ſituate and next adjoining to the ſea, and extended 
inthe manner as in the bill was ſet forth; that the pariſhioners 
and inhabitants thereof, and divers other perſons reſiding at 
Falmouth and other places out of the ſaid parith, had, for ſeveral 
years paſt, been accuſtomed to keep boats, nets, and other craft 
for taking pilchards at Coverack and other places within the ſaid 
Pariſh, uſed for ſtems, and to draw the ſame on ſhore in the {aid 
pariſh, when not employed in fiſhing z but he denied, that there 
was ſuch cuſtom in the ſaid parith as was ſtated in the bill; and 
ſaid, that he believed that the general cuſtom of the ſaid pariſh, 
as well at Coverack as at all other places therein, except at a place 
called Portheuftack (where tithe fiſh were landed and brought 
on ſhore), was, for the inhabirants of the ſaid pariſh only to pay 
the tenth part of the amount of the real profit received for the 
pilchards taken within the bays and creeks adjoining to the faid 


pariſh in money, after deducting all neceſſary expences ** 
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the taking and diſpoſing of the ſame z that as to the tithes of 
all other titheable fiſh, fuch as cod, ling, hake, and other fiſh 
taken, caught, and brought on ſhore within the ſaid pariſh by 
the inhabitants only, the cuſtom had generally been to pay the 
tenth thereof in kind to the owners or proprietors of ſuch 
tithe fiſh for the time being; that as to the tithe fiſh of 
cod, ling, hake, and other fiſh ſent to Falmouth, Penryn, and 
other places out of and diſtant from the ſaid pariſh of Saint 
Kevern, the cuſtom had been to pay only the tenth part of 
the money ariſing by fale thereof, after deducting all neceſſary 
expences; that the non-pariſhioners, out-owners of, and 
adventures in fiſhing boats, or other craft kept or employed 
within the faid pariſh, had not ever paid any tithe, or mon 


in lieu thereof, to the owners or impropriators of the ſaid tithe 


fiſh therein, for any boats or fiſhing craft lodged or kept 
within the ſaid pariſh, or for any fiſh taken or caught within the 
ſame, or wherein ſuch non-pariſhioners were concerned, 
but had uſually accounted and paid money for the ſaid tithe fiſh 
thereof to the rector, vicar, or other perſon entitled thereto, 
in the reſpective towns and pariſhes where they reſided, 
the fame being deemed a perſonal tithe payable by cuſtom only, 
and — regulated by ſuch cuſtoms. He further ſaid, 
that he believed that the cove of Porthouſftack, within the ſaid 
pariſh of Saint Kevern, was an ancient place of fiſhery, and 
that the tithe of pilchards and other titheable fiſh there landed 
and brought on ſhore, and taken in the creek or cove, had been 
uſually paid in kind by the inhabitants of the ſaid pariſh only, 
being owners of ſuch fiſh ſo landed and brought on ſhore ; 
that the owners of fiſhing boats and other craft belonging to 
Porthouſtack aforeſaid, being inhabitants of the ſaid pariſh of 
Saint Kevern, for pilchards and other fiſh taken there, and 
ſent to Falmouth and other places out of the ſaid pariſh, 
had always paid money in lieu of tithe of the ſaid fiſh, 
after deducting all neceſſary expences. He ſaid, that he had 
been an inhabitant of the ſaid pariſh of Saint Kevern ever ſince 
his birth, being forty-two years; that during great part of the 
ſaid time he had been concerned as a ſeynor and fiſherman 
within the ſaid pariſh ; that whilſt he had been ſo employed, 
and acted as a huer of the ſeyne boats and other N craft 
there, he had, according to the uſual cuſtom of the fiſhery, 
ordered the fiſnerman under him to uſe and occupy ſeveral ſtems 
in the ſaid pariſh, but that he knew not the number of ſtems 
or boats or ſeynes, as it was not uſual to keep any account, He 
further ſaid, that he believed that the ſeynes, fiſhing boats, and 
crafts on which he was ſo employed had been uſually tied and 
drawn on ſhore, and kept at Coverack and other places within the 
pariſh where ſuch belonged to, when the ſame were not 
employed in fiſhing, He alſo ſaid, that the ſeynes and craft on 
Which he was ſo employed as aforeſaid, had taken and caught - 
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well in the bays and creeks as in the high ſeas adjoining to the 

ſaid pariſh, ſeveral quantities of pilchards and other fiſh, but 
knew not the particular quantities, not having kept any account; 
but that the uſual cuſtom was, for the owners or proprietors of 
the ſaid ſeynes and fiſhing craft to keep ſuch accounts, and pay 
the produce thereof to the ſaid huer, ſeynors, and fiſherman, 
at the end of each fiſhing ſeaſon, according to the cuſtom, 
after deduCting all expences out of the produce thereof: and he 
ſpoke as to the tender of two pounds, ſixteen ſhillings, to the 
plaintiff, in February 1763, before the filing of his bill, and 
which he ſaid he had been ready ſince to pay, and offered to 
bring the ſame into coiftt for the plaintiff's uſe ; and he inſiſted, 
that the ſame was a full ſatisfaction for all tithe of fiſh and 
other demands which the plaintiff had on account of the ſaid 
tithes ; but that he had refuſed to receive the ſame. 


The ſaid Richard Harris and the other defendant N. Harri: 
ſaid, that they did not believe that the plaintiffs were entitled 
to tithe fiſh in kind of all fiſh taken in the ſaid pariſh ; but they 
admitted, that they had, for ſeveral years paſt, frequently 
received the tithe of ſuch hook fiſh as were taken by the inha- 
bitants thereof, and were landed and brought on ſhore there, 
whenever any perſon attended on their behalf to receive ſuch 
tithes ; but that if no perſon attended on their behalf to receive 
the ſame, then ſuch fiſh had been ſold, and the tithes thereof 

aid in money; but under what right they had ſo received the 
ſame they knew not. They alſo admitted, they had been, for 
ſeveral years paſt, pariſtioners reſiding within the pariſh of 
Saint Kevern, and had been concerned in ſeveral boats and 
fiſhing craft which had been uſually tied, moored, drawn on 
ſhore, and kept at divers places within the ſaid pariſh at the 
times when ſuch craft were not employed in fiſhing. They 
further ſaid, that the ſeveral pariſhioners of Saint Kevern, and 
other perſons belonging to Falmouth, Penryn, and other places 
not withia the ſaid pariſh, had, for ſeveral years paſt, kept boats 
and fiſhing craft for taking pilchards and other fiſh at Saint 
Kevern, and had been uſed to tie, moor, and to draw them on 
ſhore there when not uſed in fiſhing, for keeping which boats 
at Coverach the owner thereof paid the keyage or wharfage, and 
alſo rent for the cellars and lofts where the ſeynes and nets 
were kept when not employed in fiſhing, They alſo faid, 
that they believed that there had becn different methods of 
tithing pilchards and other fiſh taken by and belonging to the 
inhabitants of Saint Kevern, in the ſaid parith, but no conſtant 
and uniform cuſtom ; but that the ſame had generally been 
according to the cuſtom of the cove or place where ſuch fiſh 
had been taken and landed; but that they knew not how or 
when ſuch cuſtom was ſettled or altered; or whether the 
proprietors of ſeynes, not inhabitants of the ſaid pariſh of 
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Saint Kevern, were liable to pay any tithes, or money in lieu 
thereof, to the plaintiffs, although the ſaid craft had been tied 
and kept at Saint Kevern aforeſaid when not employed in the 
fiſhery. But they ſaid, that they believed the owners or impro- 
priators of the rectory of Saint Kevern were well entitled to one 
tenth part of the money made of the fiſh taken by and belonging 
to the inhabitants of the ſaid pariſh, after deducting all — 
expences. They ſaid, that the pilchards and other ſiſh taken at 
Fort bouſtacł by and belonging to the inhabitants of the ſaid cove 
and their partners, and brought on ſhore there, had been uſually 
paid in kind; but that with reſpect to the fiſh taken there, and 
not brought on ſhore, but ſent to Falmouth, Penryn, and other 


places out of the faid pariſh of Saint Kevern, the tithe thereof 


had been uſually paid in money, deducting the neceſſary expences. 
They alſo ſaid, that they were poſſeſſed of one half-part of two 
flop ſeynes and one tuck ſeyne, with the proper boats thereto 
* in partnerſhip with the other defendants S. and 7. 
Trege If both of Falmouth ; that the ſaid ſeynes and boats were 
uſually drawn on ſhore and kept at Coveract, in the pariſh of 
Saint Kevern, when not employed in fiſhing z. and that the ſaid 
ſeynes fince 1761 had taken and been entitled to; by being in 
partnerſhip and conſortſhip with other ſeynes, ſeveral hundred 
hogſheads of pilchards in the neighbouring ſeas and other places 
on the coaſt of Cornwall, They further ſaid, that the money 
due from them for tithe of the ſaid fiſh to 1761 incluſive 
had been fully paid to the plaintiff, and in 1762 duly tendered to 
him, but that he had refuſed to accept the ſame: and they 
inſiſted, that they were not liable to pay the tithes of pilchards in 
kind at Coveract, or any other cove or place in the ſaid pariſh, 
except at Porthouftack, and then only when the ſame were taken 
and landed there as before-mentioned. They alſo ſaid, that they 
believed that the plaintiffs had no right to any tithes of ſuch fiſh 
from the defendants the Tregel/e/ts, as they were not inhabitants 
of Saint Kevrrn, and had paid their tithes to the defendant 


Walmſley, who claimed the ſame as rector of Falmouth : and they 


ſet forth their ſhare of the value of ſuch fiſh ; and ſaid, that 
they were willing to pay the ſame as the Court ſhould direct. 


The defendants S. and F. Tregelleſt, by their anſwer, ſaid, 
that ſince the year 1761 they had been concerned in partnerſhip 
with the defendants the Harris's in two flop ſeynes and a tuck ſeyne, 
with the boats and proper materials thereto belonging, whereby 
they became entitled to their part of the pilchards taken in the 
neighbouring ſeas and other places on the coaſts of Cornwall, and 
were alſo concerned in a /top ſeyne and tuck ſeyne, and one boat at 
Corduva, They ſaid, that they lived at Falmouth, and had nev-r 
paid any money in lieu of tithes for fuch fiſh, but that the 
defendant Walmſley, as rector of Falmouth, had claimed the ſame : 
and they ſet forth the value of their ſhare of the ſaid fiſh ; and 
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ſubmitting to the judgment of the Court, what right the 
plaintiffs or the ſaid defendant had to the tithe thereof, inſiſted, 
that they were not entitled to any further account until they had 
eſtabliſhed their right, when they would be ready to give ſuch 
accounts as the Court ſhould direct. 5 


The defendant Walmſley, by his anſwer, ſaid, that he was a 
ſtranger to the cuſtoms in the bill mentioned, and left the 
plaintiffs to the proof thereof. He further ſaid, that he was, and 
for thirty-ſix years paſt had been, rector of the pariſh of 
Falmouth ; that before the making of the ſeveral acts of parlia- 
ment, the one intitled, « An Act for the making the Church 
« erected at Falmouth a Pariſh Church, and no Part of the Pariſh 
cc of Gluvias or chapelry of Saint Budock,” and which act 
was made in the ſixteenth year of Charles the Second ; the other 
act intitled, An Act for the better Explanation of an Act 
« made in this preſent Parliament, intitled, An Act for the 
ce making of the Church erected at Falmouth a Pariſh Church, 
c and no Part of the Pariſh of Gluvias or Chapelry of Saint 
ce Budeck,” which act was made in the twenty-ſecond and twenty- 
third years of Charles the Second, the ſaid pariſh of Falmouth 
was parcel of the pariſh of Budect ; that the vicars of the ſaid 
pariſh of Budeck for the time being were, before the making of 
the faid acts, entitled, by .cuſtom time out of mind or otherwiſe, 
to receive the tithe of all great and ſmall fiſh caught by the 
inhabitants of the ſaid pariſh of Budock on the ſea coaſts of the 
faid county of Cornwall, or the ſum of twelvepence out vf every 
twenty ſhillings which ſhould be reccived in money for all fiſh 
and pilchards taken by the ſaid inhabitants of the ſaid pariſh of 
Budeck, or for their ſhare therein, either as proprietors of the 
boats, nets, and fiſhing craft employed in taking ſuch fiſh, 
or when they ſhould be concerned in taking of them in part- 
nerſhip with other perſons living out of the ſaid pariſh of 
Budeck, as and for a cuſtomary compoſition in lieu of the ſaid 
tithes ; and he inſiſted, that, as rector of the pariſh of Falmeuth 


by virtue of the ſaid acts, he was entitled to all ſuch tithes, 


oblations, hereditaments, mortuaries, and other parochial rights, 
profits, and privileges whatſoever, within the limits, bounds, and 
precincts of the ſaid pariſh of Falmouth, which the vicar or curate 
of the ſaid pariſh of Budack might have received or held in right 
of his ſaid vicarage; that the defendants the Tregellefts were liable 
to pay tithes of fiſh to him, or ſome compoſition in lieu thereof ; 
that, as rector of the ſaid pariſh of Falmouth, he was. entitled to 
the tithes of all great and ſmall fiſh caught by the pariſhioners, 
inhabitants, or perſons reſiding within the ſaid pariſh or rectory 
of Falmouth, on the high ſeas or ſea coaſts of Cornwall, or for 
their ſhare in ſuch fiſh, either as owner of fiſhing craft, or being 
concerned in partnerſhip in taking them as aforeſaid as bis 


predeceſſors had; that it had been the uſage ever ſince he — 
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deen rector of the ſaid pariſh, and in the time of his predeceſſors, 
to pay to the ſaid rector twelvepence out of every twenty ſhillings 
which ſhould be received in money for the pilchards taken by the 
ſaid inhabitants of the pariſh of Falmouth, or for their ſhare 
in ſuch fiſh, which they were entitled to either as owners of the 
boats, nets, or fiſhing craft employed in taking the ſame as 
"aforeſaid, or in partnerſhip, concerned in taking them with 
others perſons living out of the ſaid pariſh, and which was ſo 
paid and taken as a cuſtomary compoſition in lieu of ſuch tithes, 
unleſs in ſome particular inſtance, where a ſpecial agreement had 
been made to the contrary, which the defendant had done by 
accepting a certain ſum yearly in lieu of ſuch tithes, whether 
ſuch pariſhioner caught any pilchards or not; and that he had 
been ,conſtantly paid ſuch. tithe in manner aforeſaid by the 
inhabitants of Falmouth, for pilchards caught on the ſea coaſts, as 
well within the limits of the pariſh of Saint Kevern as in other 
places, without interruption, until the plaintiff claimed the fame, 
although the nets or other craft for taking ſuch fiſh might be 
kept and laid up within the creeks or bays or other places within 
the ſaid pariſh of Saint Kevern. He further ſaid, that he was 
concerned, as owner of one eighth ſhare of a fiſhing ſeyne 
kept at Durgan Cove, within the pariſh of Conſlantine; and he 
admitted, that he had paid tithes, or two ſhillings and fixpence 


in lieu thereof, for his ſhare of the fiſh caught by the ſaid ſeyne 


to the vicar of Conflantine z but denied that he paid the ſame as a 
local tithe, but as an inhabitant of the pariſh of Conſtantine 3 
and ſaid, that F. Brown being an inhabitant of Falmouth had 
paid him, as rector thereof, his tithes, or a compoſition in lieu 
thereof, for his ſhare of the fiſh caught in ſuch ſeyne. 


The plaintiffs replied ; the defendants rejoined ; and witneſſes 
were examined on behalf of the plaintiffs and the defendants the 
Harri's ; and upon hearing counſel for all parties; and reading 
ſeveral depoſitions taken in the cauſe z an indenture, dated the 
twentieth of July 1703; the ſeveral wills of R. Hele and E. 
Pallexfen ; the indentures, dated the thirteenth of May and the 
twenty- ſixth of November 1713 3 the deed, dated the ſecond of 
January 1718; the will of » Banfield ; the indenture, dated 
the thirtieth of July 1724; the will of A. Tonkyn ; a copy of 
the regiſter of the burial of the ſaid A. Tonkyn and V. Tonkyn 
his ſon ; the letters of adminiſtration granted to the plaintiff 
Sarah Wills of the goods and chattels of A. Tonkyn deceaſed ; 
an indenture, dated the firſt of July 1748, being the plaintiff 


Matthew Willis purchaſe deed of the tithes in queſtion; and on 
full debate; 


Tux Cook r ordered a trial at law to be had upon the fol- 
lowing iſſue, ro wir, « Whether, from time whereof the 
memory of man is not to the contrary, a cuſtom of tithing 
« hath been uſed and approved within the rectory and pariſh of 
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ce Faint Kevern, otherwiſe Saint an, in the county of 
t Cornwall, that every pariſhioner of the ſaid pariſh, and all 
« other perſons being proprietors, owners, or occupiers of any 
« fiſhing boat or boats, net or nets, or other fiſhing craft, 


„ which have or hath been uſually tied, moored, drawn on 


« ſhore, or kept within any part of the ſaid pariſh or rectory 
ce at the time when they are not uſed in fiſhing, have or hath 
6 paid, or by the ſaid cuſtom ought to pay _ anſwer to the 
cc owners and proprietors of the faid tithes for the time being, 


ic the tenth part of all great and ſmall fiſh in kind taken and 


e caught within the ſaid bays or other ſeas adjoining to the ſaid 


« rectory. or pariſh, by, in, or with ſuch boat or boats, net or 
« nets, or other fiſhing craft, ſo uſually tied, moored, drawn on 
© ſhore, or kept-within the faid pariſh as aforefaid, except only 
« ſuch fiſh as, being ſo taken as aforefaid, have been uſed for bait 
« wherewith to take other fiſh ;” and in caſe the jury ſhall find 
a different mode or cuſtom of tithing within the ſaid rectory and 
py that ſuch cuſtom be indorſed on the poftea : to be tried 

y a ſpecial jury; the judge to indorſe, &c.; and the conſider- 


- ation of coſts and other direction to be reſerved until after ſuch 


trial ſhall be had as aforeſaid. 


A trial was accordingly had, and a verdi& was given for the 
defendants ; but by an order made the twenty-ſixth of April 
1774, a new trial was granted upon the uſual terms; and 
upon ſuch ſecond trial the jury found ſpecially, « That from 
« time whereof the memory of man was not to the con- 
6 trary, a cuſtom of tithing of fiſh had not been uſed and ap- 
% proved within the rectory and pariſh of Saint Kevern, that 
« every pariſhioner of the ſaid pariſh, and all other perſons 
« being proprietors, owners, or occupiers of any fiſhing boat or 
« boats, net or nets, or other fiſhing craft, which had been 
« uſually tied, moored, drawn on ſhore, or kept within any 
« part of the ſaid pariſh or rectory at the time when they were 
« not uſed in fiſhing, had paid, or by the ſaid cuſtom ought to 
« pay and anſwer to the owners and proprietors of the ſaid 
« tithes for the time being, the tenth of all great and ſmall fiſh 
« in kindtaken and caught within the bays or other ſeas adjoining 
« to the ſaid rectory or pariſh, by, in, or with ſuch boat or 


e boats, net or nets, or other fiſhing craft ſo uſually tied, 


« moored, drawn on ſhore, or kept within the ſaid pariſh, 


« except only ſuch fiſh as, being ſo taken as aforeſaid, had 


t been uſed for bait wherewith to take other fiſh as the plain- 
« tiff had alledged : BuT THAT, from time whereof the me- 
« mory of man was not to the contrary, the tithe of fiſh had 
« been, and of right ought to have been, and then of right 
« ought to be paid to the owners and proprietors of the tithes of 
te the pariſh of Saint Kevern in manner following, THAT 18 
« TO SAY, „ That tithes in kind, during all the time aforeſaid, 
« had been, and of right ought to be paid to the owners and 

6 proprietors 
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« proprietors of the ſaid tithe of the ſaid pariſh, of all hook fiſh, 
« except bait, landed in any cove'or port of the ſaid pariſh of 


« Saint Kevern, and of all fiſh, except bait, landed at the cove 
« or port of Pronſftack, otherwiſe Perthenſtock, in the ſaid pariſh ; 


« AND THAT two ſhillings in the pound on the net produce, 
« after deducting the charges of carrying to market and other 


« incidental charges in the ſale, had immemorially been, and 
« ought to be paid to the owner of the tithes of the ſaid pariſh 


« of Saint Kevern, as and for the tithes of all fiſh, except bait, 


« taken by the inhabitants of the ſaid parifh of Saint Kevern, 


« and ſold without being landed in the ſaid pariſh; and THat 


« two ſhillings in the pound on the net produce, deducting the 


« public expences, which were thoſe of meat and drink in 


« putting the ſeyne on board, incloſing aud tucking the fiſh, 
« drying and lodging the ſeyne, had imm&morially been, and 


et ought to be paid to the owners or proprietors of the tithes of 


« the faid pariſh of Saint Kevern, as and for the tithe of all 


« ſeyne and net fiſh, except bait, landed by the inhabitants of 


« Saint Kevern only, at Porthalla or Coverack ports or coves, 


« within the ſaid pariſh of Saint Kevern ; anD THAT ſtrangers 
« or perſons not inhabitants of the ſaid pariſh of Saint Kevern, 


« fiſhing in the coves or bays of Saint Kevern, either ſeparately 
« or jointly with the inhabitants of the ſaid pariſh, had not paid, 


« nor from time wherecf the memory of man was not to the 


« contrary, ought to pay any tithes, or other ſatisfaction in lieu 
« thereof, to the owner of the ſaid tithes of Saint Kevern in 
« reſpect of fiſh caught with nets, except ſuch as had been 
« landed at the ſaid cove called Preauſtact, otherwiſe Porthou. 
« fack, though the craft uſed in taking ſuch fiſh had been tied, 
« moored, drawn on ſhore, or kept, when unemployed, within 


« the ſaid pariſh of Saint Kevern.” 


The cauſe came on to be heard on the po/Zea on the twenty- 
ſecond day of Fuly laſt z when 


Taz Cour ordered the bill to be diſmiſſed with coſts for the 


defendants, unleſs cauſe were ſhewn to the contrary, 


And ſuch cauſe being thewn this day, the twentieth of 
November 1775, 


Tux Couxr ordered the deputy remembrancer to take one or 
more account or accounts of what was due to the plaintiffs from 
the defendants reſpectively for the tithe of fiſh, according to 
the ſeveral and reſpective cuſtoms found by the jurors on the ſaid 
trial, and to ſtate the tenders ; coſts, and further directions to 
be reſerved till after the report, &c. 

ENS SMYTHE, Chief Baron. 
ExR E, Baron. 
Bonk ANS D, Baron. 
Ho1 Ham, Baron. 
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EasTen Trang BROORAVR againſt Macs. 
12. Gz0. 3. | : 
Norfolk, 14th May 1772. 


The mode of THE bill ſtated, that the dean and chapter of the cathe- 
ſting out the dral church of the Holy and Undivided Trinit Nor- 
ee wheat, vuich, founded by Edward the Sixth, were ſeiſed of the ſcite 
yr and oats, of . , of , 

In the pariſh of Of the rectory impropriate Worſtead, in the county of 
Werſlead, in the Norfolk, together with all the houſes, edifices, tithes, barns, 
county of Ner- yards, glebe Tands, tithes, as well of corn and grain as of any 
folk. other thing, commodities, profits, emoluments, and appurte- 
nances whatſoever, to the ſaid rectory belonging; that b 

indenture dated the ſeventh of une 1768, they demifed, among 

other things, all that their ſcite of the ſaid rectory, together 

with all houſes, &c. to the plaintiff for twenty-one years ; that 

'by virtue thereof, he had ever fince been, and ſtill was entitled 

to all tithes of corn, grain, and other things belonging to the 

rectory; that the defendants had reſpeCtively occupied certain 

lands in the pariſh, and had grown wheat, barley, and oats 

thereon, which they had ſeverally cut and carried away, with. 

out giving him notice of the time of ſetting out the tithes 

thereof ; that they did not ſet out the tenth ſheaf of the wheat 

before they took away the nine parts; but had ſet out the ſaid 

tithes as follows, To wir, that they bad carried their reſpective 

carts or waggons into the reſpeCtive cloſes or incloſures where 

their wheat was ſo cut and ſevered by them, and pitched the 

ſame upon their waggons or carts before they ſet out one ſheaf 

thereof as or for tithes for the plaintiff, by which method of 

tithing the plaintiff was prevented from comparing the ſheaves 

by them left with the other nine parts, and had no opportunity 

of viewing, or forming a judgment whether he had a fair and 

juſt tenth of the ſaid corn or not; that he had divers times 

requeſted them to ſet out the tenth part of the ſaid wheat 

before they carried away their nine parts, but that they had 
refuſed ſo to do; that he had alſo requeſted them to ſet out 
their tithe of barley and oats by the tenth heap or cock, which 
they had alſo refuſed to do, but had ſet it out in different 
methods, that it was impoſlible for him to diſcover, whether he 
had his full tenth or not, as they tithed the ſame by the tenth 
ſwarth, and had refuſed to permit him to take his tithe away 
until they had firſt taken their nine parts; that they had 
threatened him with actions; that as there were numbers of 
gleaners, which they permitted to glean as ſoon as they had taken 
away their nine parts, by which means great part of his 
tithes had been taken away and damaged; and that they had 
let in their cattle alſo into the fields as Res as they had gleaned 
and taken away their nine parts, and before he could take away 
his tithes, to his 2 loſs and damage. The bill therefore 


prayed, that the defendants might anſwer the premiſes, and * 
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all proceedings might be ſtayed againſt the plaintifF in the action 
brought againſt him by the defendant Mace ; that he might be 
reſtrained by injunftion from taking out execution on the ſaid 
action, or from any further oct at common law againſt 
the plaintiff, until his juſt right and the true method of tithing 
were ſettled and determined by the Court; that proper iſſues 
might be directed for that purpoſe ; and that the defendant 
ail might be reſtrained from commencing any ſuit againſt 
him for any of the matters aforeſaid until his juſt right and 
method of tithing were ſo ſettled. 


wheat, and bound the ſame up in ſheaves, and had given notice 
to the plaintiff of the time of ſeiting out the tithes thereof 
before he ſet out the ſame, although he was not by law 
compellableto give ſuch notice; that purſuantthereto he ſetout the 


ſame; that he had, in the year 1768, ſet cut and ſevered the tenth 


part of his wheat by the theaf ; that the ſaid manner of tithing 
wheat had been always theretofore uſed and practiſed in the 
pariſh, and had been approved of and accepted by the plaintiff 
during all the former years, THAT 1s To sar, by ſevering and 
binding the wheat in ſheaves, and placing thoſe ſheaves in 
ſhocks ; and then when the cart. or carriage was brought 
into the field, by pitching nine ſheaves into the cart or car- 
riage, and ſetting by the tenth ſheaf for the plaintiff, and ſo 
until the whole cloſe was ſevered and ſet out; that this was 
dqhe both in the preſence of the plaintiff and his tithing- 
man, many times, in the faireſt and moſt equitable manner, 
beginning to pitch ſometimes in one, part of the ſhock and 
ſometimes in another, ſo as to render any fraud abſolutely 
impracticable had any been intended, as there was not; that 
to prevent any fraud, or even a miſtake in the caſting of ſuch 
tithes, he had employed a man to attend during the whole 
wheat harveſt in the year 1768 to ſee the tithes of his wheat 
fairly ſet out; that the ſaid man had done ſo accordingly z 
that ip 1769 he firſt ſet out and ſevered the tenth part of his 
wheat by the ſheaf, and when ſo done ſet out the ſame from the 
nine parts; that in both the ſaid years he took and carried 
away the ſame, leaving the tenth part thereof ſo ſet out for the 
plaintiff; and that if he did not take away the ſame, it was his 
own neglect, and aroſe from a diſpoſition to harraſs and diſtreſs 
the defendant, and was not owing to the leaſt apprehenſion of 
the full and fair tithe not being honeſtly ſet out; that in 1768 
he had duly and fairly ſet out and ſevered all the tithes of his 
wheat, barley, and oats, which the plaintiff had accepted and 
taken away, except ſome which he had left to harraſs the defend- 
ant; and that the plaintiff not taking away the ſame, he had ſued 
him for damages, and obtained a verdict againſt him; that he cut 
and ſevered by his ſcythe his barley and oats growing on his lands 
in 


| The defendant Mace ſaid, that he had cut and ſevered his 
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Don in the ſaid years, by which method of ſevering they were 
2 
Macs. 


divided into ſwarths ; that he firſt ſet out the tithes thereof 
as they laid in ſwarths, and after ſetting out thereof he carried 
away the nine parts of the ſame, leaving the tenth part thereof, 


| as and for the tithe for the plaintiff, which he might have taken 


away, if he pleaſed, immediately after they were ſo ſet out, and 
before the defendant took away his nine parts; and that if the 
plaintiff had not his full tithes of the ſaid barley and oats, it was 
entirely owing to his own wilful neglect therein, or to a deſign of 
harrafling the defendant, He admitted, that in the year 1769 
the plaintiff had given public notice ſome time before harveſt, 
that the tithe of barley and oats ſhould be ſet out by the heap 


or cock ; but that he, the defendant, had refuſed to comply 


* 


therewith, it not being the mode of huſbandry in the pariſh, and 
in that part of Norfall, as he had ever heard of, to heap or cock 
the barley or oats, but to cure them in the ſwarth; that the 
mode of huſbandry with reſpe& to ſwarth corn was the moſt 
convenient, and that it was neceſſary ſometimes to ſet out the 
tithe of barley and oats by meaſurement, the ground being ſo 
unlevel that they could not ſet it out in ſwarths. He denied, 
that he bad ever inſiſted on any cuſtom in the pariſh for ſet- 
ting out the tithes of wheat otherwiſe than aforeſaid ; but he ſaid, 
that he believed that there was a mode or uſage therein of 
tithing barley and oats in the ſwarth when mowed, and that ſuch 
mode or uſage had been beyond the memory of man, To wir, 
the grower to place the ſheaves together in ſhocks for the pre- 
ſervation of the ſame, and when the weather was likely to be bad, 
or towards the end of harveſt, to throw them in heaps on 
ſtubbles until they got enough to ſet out the tithe thereof, and 
then to carry the nine parts; and that in ſuch caſes it was uſual 
for the farmer to place as many ſheayes in the ſhock or heap as 
he thought proper, as it made no difference to the plaintiff, 
he having the tenth- ſheaf. He further ſaid, that in caſe the 
Court ſhould be of opinion that the ancient methods of tithing 
before ſet forth were contrary to law, or that ſuch modes or 
cuſtoms of tithings ought to be tried by a jury, he ſubmitted to 
any iflues the Court ſhould direct for that purpoſe, or for the 
future to ſet out his tithes of wheat, barley, and oats, in ſuch 
manner as the Court ſhould direct; but he inſiſted, that he 
ought not further to be reſtrained by injunQion from entering 
up his judgment, or taking out execution thereon againſt the 
plaintiff for his damages and coſts. 


The defendant A/omill ſaid, that he was an occupier of land 
within the pariſh ; and ſet forth the ſame ; and alſo the modes 
and cuſtoms of tithing wheat, barley, and oats ; and inſiſted, that 
he had duly and fully ſer out his tithes, &c. 
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* Theplaintiff replied z the defendants rejoined ; and witneſſes Baocravs 
were examined on both ſides ; and upon hearing counſel 2 
and on full debate of the matter; i | 


Tux Covar ordered the bill to be diſmiſſed with coſts. 
| | Tux CouRT FULL, 


NaAYLoR againſt BILTOx. Tai, Trau, 
12. Gxo, 3. 
Northumberland, 22d June 1772. 


HE rector of Morpeth, in the county of "Northumberland, The rector of 
claims all tithes ariſing therein; Ax, STATING that the OI Min. 
defendants, in the year 1764, had ſeverally occupied the lands _ _ E 


called Morpeth Low Common, and had not paid the tithes of tithes in kind on 
the oats, wheat, rye, and barley, which they had reſpectively Morpeth Low 
reaped, PRAYED that they might account for the ſame, and C, but to 
pay what ſhould appear due for or on account of ſuch or any hn of 
other tithes. 


. 
, Vs. A 


| | right to depaſ- 
The defendants admitted, that the plaintiff was, as rector of tarefificenſheep 


Morpeth, entitled to the tithes, both great and ſmall, which on the ſaid com- 


1 


belonged to the rectory; but denied that he was, as rector, 72 1. 


entitled to any tithes in kind, either great or ſmall, ariſing in or * 


upon any part of Aforpeth Low Common; and inſiſted, that a 
modus of three ſtints of ſheep, reckoning five ſheep to a ſtint, 
in and upon the ſaid piece of ground, yearly and at all times in 
the year, was, and from time immemorial had been, and of right 
ought to be enjoyed by the rector of the ſaid pariſh, in lieu of 
all tithes, both great and ſmall, yearly 8 within the ſaid 
piece of ground, or any part thereof. They further ſaid, that 
Morpeth Low Common was waſte ground uſed and enjoyed by the 
bailiffs, free burgeſſes, and free brothers of the borough. of 
Morpeth, as a ſtinted common or paſture ; that the ſaid common 
being in many parts barren waſte land, the bailiffs, burgeſſes, and 
free brothers of the ſaid borough, in the year 1762, improved 
the ſame at an extraordinary expence, in order to lay the ſame 
down to graſs after it ſhould be made fit to be ſown with hay 
ſeed by a due courſe of huſbandry, and thereby to make the 
ſtints which each perſon was entitled to on the ſaid common of 
greater value; that they expended in improving the barren parts 
of the ſaid common, from the thirteenth of October 1762 
to the twenty-ſeventh of September 1770, nine hundred and fifty 
pounds and upwards z that all the corn which grew on the faid 
common during the ſaid time was ſold only for five hundred and 
ſeven pounds ; that the ſaid ſtints were, by means of ſuch 
improvements, greatly increaſed in value, and would be further, 
if the remaining barren part of the ſaid common were improved 
in the ſame manner ; but that a total ſtop would be made 1 - 
u 


| 
4 
| 
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fach improvements, if the plaintiff eſtabliſhed a right to tithe 
in kind of the corn growing thereon ; that if the id Mor peth 
Low Common was not exempt from tithes in kind by virtue of 
the faid modus, it was from all tithes of corn growing upon the 
barren parts thereof during the firſt ſeven years afrer the im- 
provement thereof, by virtue of the 2. & 3. Edw. 6. c. 13.; 
that, for time immemorial, the bailiffs, burgeſſes, and free bro- 
thers of Morpeth, had conſtantly employed a perſon, as a herd, 
to look after their caitle depaſturing on the ſaid common; that, 
beyond memory, a certain part of the ſaid common had 
been fet apart for and enjoyed by ſuch herd, from time to time, 
2s recompence for his trouble, and was called the Herd's Cl:fe ; 
that, from time immemorial, divers quantities of corn, hay, 
turnips, potatoes, and other titheable things, had grown on the 
faid parcel of ground ſet apart for the Herd, and had been, 
from time to time, reaped and gathered by the Herd; and 
that neither the plaintiff, nor any of his predeceſſors rectors of 
the ſaid pariſh, ever pretended to claim any tithes whatſoever 
upon that part of the faid common ; and that the ſaid non-claim 


furniſhed evidence of the faid modus. The defendants admitted, 


that they were, and for ſome time had been, bailiffs, free bur- 
es, and free brothers of Morpeth ; and that, from the year 
1763, they had been employed in managing the faid improve- 


ments ; and that, in the faid year, they had ſeverally grown on 


the land the different crops of oats, wheat, and rye, without 
ſerting out the tithes thereof, or giving the plaintiff notice 
of the ſame : and they ſet forth the value of their ſeveral crops, 
and of the tithes thereof. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel on 
both fides ; reading ſeveral depoſitions ; and on full debate of 
the matte; 


Tue Cover, which was full, ordered the bill to be retained 
until Michaelmas Term 1773, with liberty to the plaintiff, 
in the mean time, to bring an action at law againſt the defend- 
ants, or any of them, for the tithes demanded by the bill, 
the defendants undertaking to admit, on the trial of ſuch 
action, the ſeveral ſpecies of titheable matters by them reſpect- 
ively ſubſtracted, as in their anſwers are particularly ſet forth; 
the conſideration of coſts and of all further directions to be 
reſerved till after the ſaid trial ſhall be had, 


By an order made the twenty-ninth of November 1773, 
the time for the plaintiffs to bring ſuch action was enlarged 


to this term; and the action came on accordingly to be tried; 


and the jury found a verdict for the defendants, ** That the 
« plaintiff had not any right to the tithes demanded by bis 


« þill,” 
Tas 
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Tur CourT, on the twenty-fourth of November 1774, ac- 
cordingly ordered the bill to be diſmiſſed, with coſts, both at law 
and in equity. 


TarLok again BEAUMONT. 


Yorkſhire, 25th June 1772. 


T* bill ſtated, that Ann Bowes, widow of M. Bowes, de- 
® ceaſed, being impropriatrix of part of the pariſh of San- 
dall Magna, in the county of York, and entitled to all the great 
tithes, and alſo to certain ſmall tithes, particularly to the tithes 
of clover and weld yearly ariſing within the townſhip of Crig- 
8/eflone, in the ſaid pariſh, did, by indenture dated the fifteenth 
of May 1769, demiſe to the plaintiff, his executors, &c. all and 
fingular ſuch great and ſmall tithes in the ſaid townſhip, for 
twenty-one years; that by virtue thereof he became entitled to 
the tithes of corn and grain yearly ariſing therein, and to ſuch 
ſmall tithes as aforeſaid; that the defendants, during the year 
1770, were and ſtill continued occupiers of land in the ſaid 
townſhipz that they had reaped therefrom wheat, barley, 
peaſe, - oats, clover, and weld z that by immemorial uſage, 
all occupiers of land therein ought to bind the corn or grain 
cut by them into ſheaves, and put the ſame into ſhocks or 
ſtocks, containing an equal number of ſheaves, and to ſet out 
every tenth ſhock or ſtock as for tithes thereof; that if there 
happened a leſs number than ten of ſuch ſhocks or ſtocks in any 
field, or, any odd number of ſhocks or ſtocks, more than an 
even titheable nuraber, and leſs than ten, that then ſuch odd 
number ought-to be ſet out by the tenth ſheaf ; but that the 
defendants had refuſed to ſet out their faid tithes according to 
ſuch cuſtom; that a leſs quantity than a fair tenth of ſuch corn 
and grain had been ſet out; that the ſame had beet thrown 


diſperſedly about the fields, and in the furrows and low and. 


damp parts of the ſaid fields, whereby the ſame was damaged 
and ſpoiled, before it could be carried away by the plaintiff; 
and that they had refuſed to diſcover the quantities of their 
titheable matters aforeſaid. The bill therefore prayed, that 
they might account with and pay to the plaintiff what ſhould 
appear to be due, 


The defendants ſaid they were ignorant whether Ann Bowes 
was impropriatrix of part of the pariſh of Sandall Magna, and 
entitled to the great tithes, and alſo to certain ſmall tithes 
but inſiſted, that neither ſhe nor the plaintiff was entitled to the 
tithe clover, they paying each a certain yearly ſum of money, 
called a modus, to the vicar of Sandall Magna, in lieu of tithe 
hay, herbage, agiſtment, and clover, which was always under- 

Vol. III. D d ſtood 


Taix. Trau, 
12. Gx0. 3. 


The impropria- 
trix of the tithes 
of the townſhip 
of Criggleflone, in 
the pariſh of 
Sandall Magna, 
in Yorkſhire, 
claims the tithes 
of clover and 
weld; and in- 
fiſts, that the 
tithes of grain 
are to be ſet out 
taining an e- 
qual number of 
ſheaves, and the 
odd number of 
ſtocks to be ſet 
out in ſheaves, 


See other cauſes 
Trin. Term, 5. 
Car, 2. Mich. 
Term, 1. Jac.2. 
Trin. Term, 3. 
Jac. a. Hilary 
Term, 19. Geo. 
2. Eaſter Term, 
22, Geo. . 


The defendants, 
a3 to the tithes 
of clover, ſay, 
that they pay a 
modus to the vi- 
car of Sandal 
Magna, in lieu 
of tithe hay and 
agiſtment, and 
that clover is 
covered thereby; 
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Tarte ſtood to be as hay x that ſuch of them as had grown any weld 
«rf Had heretofore paid five ſhillings by the acre, inſtead of tithes 
BanunOwT- jn kind; and that they were till ready and willing to pay in 
28 the like manner, but that they had not been requeſted by the 
paid the tithe zt Plaintiff to pay any thing for the ſame, ſince the date of the 
the! rate of 58. ſaid leaſe. They alſo ſaid, that they were ready and willing to 
an acre 3 pay ſmall tithes to the plaintiff, in caſe he proved himſelf well 
and lawfully entitled to the ſame; and that they had paid 
him ſuch ſmall tithes as he had demanded. They admitted, 
 — that they bad reaped, gathered, and ſevered from off their 
s to grain, that lands large quantities of wheat, barley, peaſe, beans, and oats, 
there was no and ſaid that before they began to reap their crops, they ſent 
cuſtom toſetthe notice in writing to the plaintiff that they ſhould begin to ſhear, 
— —— cut, and reap on ſuch days, as in the notice was ſpeciſied, and 
and that they that the tithe of ſuch their corn would and ſhould be duly ſet 
had fully and out and ſevered by them reſpectively from the 1 
fairly ſet out the parts "thereof in ſingle ſheaves, and thereby deſired him to 
ene ung take care of ſuch tithes in ſheaves, and to carry them away; 
was che uſual that the faid tithes of corn were honeſtly, fully, and fairly ſet 
mode of ſetting out, and by ſuch notices tendered to the plaintiff in full, but 
out ſuch that he had neglected to take care thereof, and had let them 
lie and ſpoil on the land to their great prejudice ; that there 

was not, to their knowledge or belief, any immemorial uſage 

or-cuſtom of ſetting out the ſaid tithes in ſhocks or ſtocks, as 

in the bill was mentioned; that neither was there an immemo- 

rial cuſtom for ſetting the tithe corn up with the remaining nine 

parts in ſhocks or ſtocks; but that on the contrary, in the 

year 1770, and for a number of years, ſeveral of the farmers 

and their ſhearers had fet out their tithes in fingle ſheaves, as 

in the preſent caſe; and that that was the ancient and legal 

method or cuſtom of the ſetting out tithes :; and they ſet forth 

the quantity of land they held in the pariſh, and the qualities 

and values of the titheable matters and things which they had 


growing thereon. 
Ih ad The - plaintiff replied ; the defendants rejoined ; and ſeveral 
heard, witneſſes were examined thereon on both ſides; and upon 
hearing counſel for all parties; and reading the depoſitions ; 

and on full debate ; 


The bill difmifſf- - TRE Cour diſmiſſed the bill, as to the tithes of clover, 
ed with colts, as yyith coſts, and ordered the defendants to account for the tithes 


— 9 OR * of weld, at the rate of five ſhillings an acre. 


weld decreed at 58. an Acre. | 
An iſſue direded THE Cour alſo directed the following iſſue to try, « Whe- 
to try the cuſ- « ther by ancient and immemorial uſage and cuſtom obſerved 
tom ol ſetting and approved within the townſhip of Criggleſton, in the 
VR « pariſh of Sandall Magna, and the titheable places thereof, 
« all the occupiers of land there have been uſed and accuſ- 

| « tomed, 
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xe tomed, and of right ought to bind all their corn or grain TArton 
„ cut or gathered by them in any field into ſheaves, and put  againf 
« the ſame into ſhocks or ſtocks, containing an equal number BTA r. 
« of ſheaves, and to ſet out every tenth ſhock or ſtock, as or 

« for the tithes thereof, and if it ſhould happen in any year 

« that there had been a leſs number than ten of ſuch ſhocks 

« or ſtocks in any field, or any odd number of ſhocks or 

« ftocks more than even titheable number, and leſs than ten, 

« then whether the tithe of ſuch number of ſhocks or ſtocks, 

« Jeſs than ten, or of ſuch odd number of ſhocks or ſtocks, 

« had been or ought to be ſet out by the tenth ſheaf. In caſe 

the jury ſhall find a different cuſtom of tithing ſuch corn or 

grain, fuch cuſtom to be endorſed on THE rosTEa. The cauſe 

to be tried by a ſpecial jury ; the judge to indorſe, &c. and the 

deputy remembrancer to tax the coſts, to take the account, and 

ſettle the iſſue; and coſts and further directions to be reſerved; 


The iſſue was accordingly tried by a ſpecial jury, and the A verdi& in ſa- 

jury found, „That by an ancient and immemorial uſage and vcur of the im- 
e cuſtom obſerved and approved within the townſhip of Prop. 
« Criggleſſone, and the titheable places thereof, all the occu- 
« piers of land there have been uſed and accuſtomed, and of 
e right ought to bind all their corn or grain cut or gathered 
« by them in any field into ſheaves, and put the ſame into 
e ſhocks or ſtocks, containing an equal number of ſheaves, 
© and to ſet out every tenth ſhock or ſtock, as or for the tithe 
« thereof, and if it had happened in any year that there had 
te been a leſs number than ten of ſuch ſhocks or ſtocks in any 
« field, or any odd number of ſhocks or ſtocks, more than an 
©« even titheable number, and leſs than ten, then that the tithe 
of ſuch number of ſhocks or ſtocks, leſs than ten, or of ſuch 
t“ odd number of ſhocks or ſtocks had been, and ought to be ſet 
« out by the tenth ſheaf, in manner and form as alledged by the 
« plaintiff,” | 

Tus Count, on the eighteenth of November 1773, ordered The tithes of 
the defendants to account with the plaintiff for their ſeveral grain decreed, 
and reſpective tithes of corn and grain, in manner demanded nl. 
by the. bill, together with coſts to this time, both at law and . 
in this court; the deputy to take ſaid account, and to tax the 
colts, &c. | 


GLass again? CALDWALL. Tarn, Tung 


12, G0. 3. 
Herefordſhire, 23d July 1772. 


THE rector of Penſcomb, in the county of Hereford, claimed The reQor of 
the tithes both great and ſmall yearly arifing in the ſaid Penſcomb,in Her 6 
pariſh; and ſtated, that the defendants, in the year 1770, re- A — 
| ſmail tithes of 
the pariſh for the year 1770, and ſays, that he gave the defendants notice on the nineteenth of Decem- 
ter 1769, that he intended to take his tithes in kind the enſuing year, and on the twentieth of February 
following gave another notice to the ſame effect. 


d 2 ſpectively 


— — 
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Graz. ſpetively occupied lands therein, from which they had reaped; 
again mowed, and carried away wheat, barley, oats, rye, peaſe, beans, 
hay, and clover, and on which they had kept and fed cows, 
ewes, and other ſheep, which yielded milk, calves, lambs, and 
wool ; that they had alſo agiſted thereon for hire or otherwiſe 
barren and unprofitable cattle, and had divers ſows which had 
pigs, a number of geeſe, dueks, hens, and other poultry, 
which had produced goſlings, ducklings, chickens, and eggs 
and alſo that they had cut underwood and coppice wood there- 
from, the tithes of all which they had ſubſtracted, and refuſed 
to pay, under a pretence that there was ſome exiſting compoſi. 
tion or agreement for the ſame. The bill then charged that 
the plaintiff had never. entered into any agreement with them 
for their tithes for the preſent year; but on the contrary inſiſted, 
that on or about the nineteenth day of December laſt, he bad 
cauſed a notice in writing figned by him, dated the fifteenth 
, of that month, to be delivered to each of the ſaid defendants 
ww to the effect following, 12. „ that the great and ſmall tithes 
« due to the plaintiff from the farms each of the ſaid defend- 
« ants occupied would be taken in kind the enſuing year ;” 
F that on the twentieth day of February laſt, he cauſed another 
notice, ſigned by him, to be delivered to each of them, that 
he intended, purſuant to the former notice given in December 
1769, to gather in kind all the ſaid defendant's tithes, both 
you and ſmall, which ſhould ariſe and become due to him 
rom the farms they ſeverally occupied in 1770 ; and that they 
{till refuſed to comply with ſuch notices, and would not ſet 
out their tithes or make him any ſatisfaction for the ſame, ex- 
cept the pretended compoſition, The bill therefore prayed, 
that they might be decreed to account for the ſingle value of 
the tithes of all the titheable matters aforeſaid, and pay the 
plaintiff what ſhould appear due to him from them reſpec- 

tively, 


The defendants The defendants admitted, that the plaintiff was rector, and 
bay, * they entitled to all the tithes ariſing in the pariſh, or to ſome com- 
r COM. . 0 

poſition for their poſition for the ſame; and that they had the titheable matters 
tithes with the in the year 1770 as charged by the bill; but they denied, that 
former rector; the tithe thereof ought to have been ſet out to the plaintiff, ac- 
ad the plaintiff cording to the notice ſtated in the bill, 

_ = — The defendant Caldwall ſaid, that from the time he entered 
deen rector ʒ and on his lands in the ſaid pariſh, which was about twenty-five 
that a notice on years ago to the month of June 1767, when the plaintitf was 
_ r * preſented to the rectory, he had rented the tithes of the ſaid 
not ſufficiene to lands, and all other his tithes, except poultry, chickens, and 
determineacom- eggs, for which he paid tithes in kind, and a compoſition to the 
poſition, payable rector for his other tithes of nine pounds a-year, on the twen- 


only ſeven days ty.fixth of December in each year; and that he had paid by 
. 


CalpwWaLlks 


aitcrwards., 


* 
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aid compoſition to the plaintiff for two years, who had given 
him a receipt for the ſame, 


The defendant Bennett ſaid, that he had occupied a farm for 
ten years paſt z that he had paid three pounds, ten ſhillings, as 
a compoſition in lieu of his tithes, except as aforeſaid z that he 
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Crass 
againſt 
CALDWALL: 


had paid the ſame to the ſaid plaintiff for the ſaid two years, 


and had got his receipts for the ſame. He admitted, that on 
the nineteenth day of December 1769, the plaintiff had cauſed 
ſuch written notice, ſigned by him, to be delivered to the de- 
fendants, and that no new agreement had been made for their 
tithes for 1770, otherwiſe than aforeſaid ; but he infiſted, that 
the ſaid agreement for a compoſition of their tithes ſtill ſubſiſted, 
as the notice delivered was not regular, being too ſhort a notice be- 
fore Chriſtmas 1769; and therefore that the plaintiff, notwith- 
ſtanding ſuch notice, was bound to accept from them the ſaid 
compoſition money of nine pounds, and three pounds, ten ſhil- 
lings, in lieu of their tithes for the ſaid year, ending at Chriſtmas 
1770. 


The defendants ſaid, that accordingly on the ſaid twenty- 
ſixth day of December 1770, they had reſpectively tendered to 
the plaintiff the ſaid compoſition, which he had refuſed to 
accept; and they inſiſted, that they ought not to account for 
any of their titheable matters in 1770, or to make him in re- 
ſpect thereof any ſatisfaction other than the ſaid compoſition 
aforeſaid. 


The plaintiff replied z the defendants rejoined ; and witneſſes 
wereexamined on the part ofthedefendants only; and upon hear- 
ing counſel on both ſides; and reading ſeveral proofs taken in 
the cauſe, and the receipts for money in lieu of tithes ſigned by 
the plaintiff, dated the fifteenth of December 1769, and the 
twentieth of February following; the cauſe was ordered to 
ſtand over for the judgment of the Court; and the ſame being 
continued in the paper accordingly ; g 

Tas CovrT ordered the defendants to account for all and 
ſingular the titheable matters and things demanded by the bill, 
wich coſts, MET 


PARKER, Chief Baron, 
SMYTHE, Baron. 
ADaMs, Baron. 

P ERROTT, Baron, 


Dd 3 ALLIN 
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| Mica. Tzu, 


13- Gre. 3. ALLin againft HERBERT. 


Glouceſterſhire, 16th December 1772. 


The dean and THE plaintiff exhibited twelve ſeparate bills of complaint in 
e wa this court againſt the defendants ; and they were, by an 
es = order of this court, dated the twenty-fifth of January 1771, con- 
Churchdown and ſolitaded upon the terms and conditions mentioned in the order. 
Hucklecotr, in The bills ſtated, that the dean and chapter of the cathedral 
Glarefefireare church of the holy and undivided trinity of Briſtol, in the 
tithes of milk in County of Gloucefter, were on the fourth of April 1765, and 
kind arifing for many years before, and ever ſince had been ſeiſed in fee of 
from cows. kept the reftory of Churchdown, otherwiſe Churſdown, and the mem- 
— _— OT bers of the ſame, together with Huctlecott and the members 
and Elbridge, thereof, together with all the glebe lands, and all other lands, 
tenements, tithes, oblations, portions, penſions, and other here- 

ditaments, profits, commodities, advantages, and pre-eminences 

whatſoever thereto belonging; the rents, reverſions, and ſer- 

vices thereof; and all and ſingular the tithes, both great and 

ſmall, of every ſpecies, kind, or denomination yearly ariſing in 

the tithings of Churchdown and Elbridge, in the ſaid pariſh; 

that being ſo ſeiſed, they did, by indenture of leaſe, dated the 

fourth of April 1765, demiſe the ſaid rectory, tithes, heredita- 

ments, and premiſes, with their appurtenances, to Sir P. Boteler, 

Bart. his executors, &c. for twenty-one years; that Sir P. 

Boteler, by indenture, dated the twentieth of December 1768, 

demiſed to the plaintiff, his executors, &c. all the tithes of- 

corn, grain, and hay yearly growing in the tithing aforeſaid, 

together with all other tithes both great, mixed, and ſmall, 

ofits, emoluments, advantages, and appurtenances whatſoever 

ariſing in the ſaid tithings (the tithes of Hucklecotr, in the ſaid 

pariſh, only excepted) to hold to him, his executors, &c. for 

twelve years; that by virtue of the faid leaſe, the plaintiff was 

entitled to all tithes, oblations, and offerings ariſing in the ſaid 

tithings, except as aforeſaid ; that the 0 had, during 

the time the plaintiff was ſo entitled, ſeverally occupied di- 

vers farms and lands in the ſaid tithings, and had yearly 

therefrom wheat, barley, peaſe, beans, oats, and other grain, 

turnips, calves, lambs, pigs, and wool ſhorn from the ſhecp 

kept thereon; that they had depaſtured dry and unprofitable 

cattle thereon 3 that they had ſold a number of pigeons bred 

thereon ; that they had kept cows, from which they had milk 

and other titheable matters, the tithes whereof they had paid, 

excepting the tithes of milk, which they had refuſed to ſet out 

or pay, on a pretence that there was ſome modus in lieu thereof, 

whereas the plaintiff charged, that the tithe of milk was due of 

common right, and that there was no modus in lieu of or any 

exemption for the non-payment thereof. The bill therefore 


prayed an account of the tithe of milk they ſeverally had 1 
| e 
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the cows they had kept and depaſtured in the tithings of Ati 
Churchdown and Elbridge, ſince the twenty- fifth of Marcb 1769, againf 
to the time of filing of the bill, and payment for the ſame, Har. 


The defendants admitted, that the plaintiff was entitled in 
manner mentioned in the bill, but inſiſted on a modus in lieu of 
the tithe of milk in kind. | 


The plaintiff. replied; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on 
both ſides; and reading the ſeveral proofs taken in the 
cauſe ; | 


Tux Cour ordered a trial at law to be had upon the follow- 
ing iſſue, to wit, * Whether there hath been, for time whereof 
« the memory of man is not to the contrary, a modus or cuſ- 
« tomary payment of right.due and payable, and which for 
« time immemorial hath been paid and anſwered to the rectors 
« of the pariſh of Churchdown, in the pleadings of this cauſe 
« mentioned, or to their leſſees or tenants, by the occupiers of 
land within the ſaid pariſh, who have had milch cows, a cer- 
&« tain ſum of one penny for each milch cow, in lieu of tithe 
« in kind of milk yearly ariſing within the ſaid pariſh, or the 
« titheable places thereof, payable at Lady Day in each year,” 
The plaintiff in equity to be plaintiff at law ; to be tried by a 
ſpecial jury, and the judge to indorſe, &c. | 


The iſſue was accordingly tried by a ſpecial jury, who 
found that there had not been any ſuch modus or cuſtomary 
payment as ſet up and alledged by the defendants. 


Taz CourT, on the ſixth of May 1773, ordered, that 
the defendants do account for and pay to the plainriff the 
tithes of milk in kind, as demanded by the bills, together with 
coſts thereof to this time; the deputy remembrancer (a) to take 
the ſaid account, and to tax the coſts, 


SMYTHE, Chief Baron, 
ADaMs, Baron. 
PerxRoTT, Baron. 
ErRE, Baron. 


(a) Francis Incran, Eſq. Deputy Remembrancer. 


AnDREWS again? EaTon, Mien. Tenn, 
13. 0 5 
Eſex, 12th December 1772. FEI, 


T plaintiff, as impropriator of the pariſh of Bulmer, in The cuſtomary 
the county of Eſex, claimed all the great tithes, and par- method of tith. 
ticularly the tithes of wheat, and all other corn and grain m in the 
D d arifin pari Bulmer, 

4 4 8 in Efex. 
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arifing therein, and ſtated; that the mode of tithing wheat in 


the ſaid pariſh had been, for time immemorial, for the owners 
or occupiers of land there to ſhock the wheat reaped on their 
2 and to ſet out every tenth ſhock, as the tithe there- 
of. 


The defendant admitted, that the plaintiff had been for 
thirty years paſt ſeiſed of the impropriate rectory of Bulmer ; 
and that he was entitled to all the great tithes, and particularly 
to the tithes of wheat ariſing therein; and he ſaid, that he, 
the defendant, had entered on the farm which he held in the 
pariſh about ſixteen years ago; that for all that time he had 
compounded with the plaintiff for the tithes, except during 
four years, in which the plaintiff had taken the tithes of corn 
in kind; that during the ſaid four years, except the year 1770, 
he had ſet out the tithes of his wheat by throwing out with 
the fork every tenth ſheaf, at the time he loaded his own nine 
parts, in order to carry them home; and that the plaintiff had 
— the ſame, as he alſo did from the other occupiers, until 
the laſt year. "The defendant further ſaid, that the tithe of 
wheat had from time to time, for a long courſe of years, been 
rendered in ſuch a variety of ways, that he did not know what 
was the true mode or cuſtom of tithing wheat in the ſaid pariſh; 
but he denied, that the manner of tithing wheat therein had, 
for time immemorial, been for the owners or occupiers of 
lands to ſhock the wheat reaped on the land, and to ſet out 
every tenth ſhock for the tithe; and inſiſted, that according to 
the determination of this court, the tithe of wheat ought to be 
ſet out by every tenth ſheaf upon the open field in ſuch a 
way as it might be compared and viewed with the farmers . 
own nine parts, and that ſuch a quantity of corn ſhould 
be tithed at a time, as the number of harveſt men and other 
ſtrength employed in harveſting the corn, and the circum- 
ſtances of the weather would admit of, taking always care 
neyer to do any thing that ſhould appear to be vexatious or in- 
jurious to the owner of the tithes; that he was adviſed always 
to give the plaintiff notice of his beginning the harveſt ; that in 
the year 1770 he had ſo done, and had ſet out the tithe in ſheaves, 
and that ſuch method of tithing his wheat in the ſaid fields 
was proper; that he always had been willing to diſcover by what 


rule or method the ſame had been ſet out, if the plaintiff had 


applied; and he denied, that there was any ſuch cuſtom in the 
pariſh for the tithing of wheat, as was alledged in the bill; 
and he inſiſted, that the plaintiff was not entitled to the decree 
of this court for eſtabliſhing the ſame. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
Fes Ruined: bn both Bides } and von hearing courts: 
* ; . : an 
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and reading the anſwer, and likewiſe the ſeveral proofs in the Avxvuzws 
cauſe ; and a notice in writing ſigned by the defendant ; EP ow 

Tus Cova r ordered the bill to be diſmiſſed with coſts. 
SMYTHE, Chief Baron. 
Apaus, Baron. 
PERRO TT, Baron. 
BRRE again ChapLIx. Mien. Trax. 
13. Go. 3. 


Lincolnſhire, 14th December 1772. 


FHE rector of Ry/ome, otherwiſe Ryſolm, in the county of The reQor of 
Lincoln, claimed all tithes, oblations, offerings, obventions, fene, in Lin- 
and other eccleſiaſtical dues yearly ariſing therein; and ſtated, —_ — 
that the defendant, ever ſince the plaintiff's induction on the the whole pa- 
ſecond of December 1766, had been owner and occupier of all n, and allo 
the lands in the ſpariſh, and for two years paſt had growed certain lands in 
thereupon corn, grain, and hay; that he had fed and depaſ- — 5 o 
tured thereon milch cows, as alſo ſheep, which produced milk, , 1.1, land 
lambs, and wool; that he alſo had a number of calves, pigs, belonging to the 
and colts; that he had alſo fed and depaſtured thereon barren 
and unprofitable cattle for hire; that he had taken in a number pork Bro. P. 
of ſheep to be agiſted ; that he had turnips, part whereof he 
had ſold; that he had cut underwood, and made part into 
faggots, which he ſold, and alſo ſold the remaining part; and 
that he had had divers other titheable matters and things, the 
tithes of which were due and owing to the plaintiff. The 
bill then ſtated, that by an ancient terrier exhibited the twen- 
tieth of September 1601 by John Herd, clerk, then rector of 
the pariſh, and J. Settles and J. Pell, pariſhioners there, and 
depoſited in the regiſtry of the biſhop of Lincoln, it ap- 
peared, that the glebe lands of the parſonage conſiſted of the 
particulars following: FirsT, that there was belonging to the ſaid 
rectory or parſonage of Ryſome, otherwiſe Ryſolm, one cloſe lying 
north and ſouth, abutting on the north upon a common high- 
way to a farm called Wy/foes Farm, betwixt the church yard 
the north fide of the ſame cloſe, upon the eaſt upon 
the grounds of Wy/to&s Farms, upon the ſouth on the beet, 
and upon the weſt upon a cloſe called Kylne Garth. SxtconpLr, 
that there was belonging to the ſaid rectory and parſonage of 
Nyse, another little pingle lying on the 
north ſide of a parler belonging to Spence's Farm, abutting upon 
the eaſt on the highway through the town, upon the north 
on the common fields, and upon the weſt on two leas belonging 
to the ſaid parſonage, and were ſometimes the parſon's to ſow 
hemp or lyne on. TrirDLy, that there belonged to the ſaid 
parſonage two lands of arable lying within the ſhort furlong 
| 5 | next 
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Buzz next Lincoln Meare, towards the weſt fide of the ſaid furlong, 
an abutting upon a meare on the weſt fide, upon the ſouth on 
CuarlIn. the meare, and upon the caſt and north on the arable: lands 
on the ſame town. FourTHLyY, that there was not, nor were 
any houſe. or houſes or other grounds belonging to the ſame 
parſonage, ſave only the church-yard and no church. The bill 
then further ſtated, that the boundaries of the glebe lands 
belonging to the ſaid pariſh had been ſo altered and varied by 
incloſures made by the defendant and other perſons, whoſe 
eſtates the defendant had in the lands by him occupied at dif. 
ferent times, that he, the plaintiff, could not aſcertain the 
identical lands of which the faid glebe lands conſiſted. The 
bill therefore prayed, that the defendant might anſwer the pre. 
miſes, and ſet forth the ſeveral ſpecies of tithes growing, 
renewing, and increaſing upon the lands ſo by him occupicd 
as aforeſaid, and the values of ſuch tithes, and might account 

with the plaintiff for the ſame, a 


The deſendant The defendant admitted, that the plaintiff was rector, but 
uuns, that the pa- denied, that he was entitled to tithes in kind; and he ſaid, that 
45 3 he was, and had been ever ſince the plaintiff had been rector, 
fix hundred and ſole owner and occupier of all the lands in the pariſh, and alſo 
ſeventy-one a- Of another tract of land adjoining called Grange de Lyngs ; that 
eres of land; parcel of the ſaid tract of land had been, for ſeveral years, fo 
. 0. blended and intermixed with ſome of the lands lying in the 
of all the 3 pariſh, that he could not with abſolute certainty diſtinguiſh and 
in the pariſh,and aſcertain the one from the other; but that he believed, that all 
alſo of a tract of the lands in the pariſh, diſtinguiſhing them in the beſt manner 
9 te neg he was able from the lands belonging to the Grange de Lyngs, 
— 8 eg conſiſted of the ſeveral acres and parcels of land as ſtated in 
Grange de Lyngs, the anſwer, containing ſix hundred and feventy-one acres; and 
and contaiung that they lay in the ſaid pariſh, and were of the yearly value of 
_ . three hundred and twenty pounds; that the tract called Grange 
eres 3 25 de Lyngs conſiſted of the ſeveral acres and parcels of land, alto 
in his anſwer ſet forth, containing about ſeven hundred and 

fifty-nine acres ; that the ſaid ſeven hundred and fifty-nine 

acres were not in the pariſh of Ry/ome, or the titheable places 

thereof; and that if they or any of them were, all the lands 

belonging to the ſaid tract were exempt from the payment of 

tithes in kind, while they were in his hands as owner thereof ; 

ne. Greys - for that before the Council of Lateran, To wir, in the year 
2 go Rar] f 1215, Grange de Lyngs, and all the lands thereto belonging, 
Lateray, was were parcel of the poſſeſſions of the abbey or monaſtery of 
parcel of the Barlings, in the ſaid county; that the ſaid monaſtery was one 
8 * of the greater monaſteries, it being in the king's books above 
— mo- the value of two hundred pounds a-year ; that the abbot and 
naſtery of the monks thereof were of the order of the Premen/tratenſes ;, that 
Premer/lratentian the ſaid order was lawfully entitled to a diſcharge from the 
order ; payment of tithes for ſuch of their lands as they held in their 
| own 
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own hands ; that the ſaid monaſtery was not diſſolved by the 
ſtarate of 27. Hen, 8. for the 1 of religious houſes, 
but came to THE Crown by the attainder of the abbot, and by 
forfeiture, after the making of the act of 27. Hen. 8. and be- 
fore the making of the act 31. Hen, 8.; that the poſſeſſions 
thereof were entitled to the benefit of the ſaid act, and the 
owners of the poſſeſſions of the ſaid abbey were thereby diſcharged 
of tithes; that there was only one houſe in the pariſh (exclulive 
of Grange de Lyngs), and which was occupied by the defendant 
and his family; that there had not been be a great number of 
years in the ſaid pariſh any church, chapel, or other place of 
public worſhip, the church having been demoliſhed before the 
reign of Queen Elizabeth, and never ſince erected, nor any chapel 
or other place of public worſhip, in the room thereof ; that nei- 
ther the plaintiff, as rector of the ſaid pariſh, nor any of his prede- 
ceſſors, rectors, thereof, from the time the ſaid church was ſo de- 
moliſhed to the preſent time, ever performed any religious duty 
in the ſaid pariſh, except what was neceſſary to be read and per- 
formed upon their inductions; for that he the defendant, and the 
ſeveral perſons who had owned the lands in the faid pariſh 
before him, and their families, for a great ſeries of years, had 
reſorted to divine ſervice to the pariſh church of Burton, ad- 


pariſh ; that the miniſter of ſuch pariſh, for the time being, 
officiated for them in burials, chriſtenings, and in the holy 
ſacrament, and other ſacred functions; that he received, as he 
believed, his cuſtomary dues and fees as miniſter of ſuch church 
and pariſh; and that the rectors of Ryſome had not, within the 
memory of man living, and from the time aforeſaid as he believed, 
been charged with or performed auy duty in the ſaid pariſh ; 
that there never was, he believed, a parſonage houſe or any glebe 
land in Ryſome belonging to the rector thereof; that there was 
a terrier of the pariſh in the regiſtry of the biſhop of Lincoln of 
ſome ſuch purport as ſtated in the bill, but that that ſuch ter- 
rier. or certificate was no evidence againſt him, as it did not 
appear to be founded on juſt and proper grounds, and might 
be an ex parte inſtrument, calculated to give the rector a right 
to which he had no juſt title ; that he knew not the parti- 
culars of ſuch glebe land, if any ſuch ever was, or the bounda- 
ries or deſcriptions thereof; and that if any glebe land had 
ever belonged to the rectory it was. included in the compoſition 
real after mentioned. He then denied, that he, or any under 
whom he claimed, had wilfully confounded and blended, by in- 
cloſures or otherwiſe, any pretended glebe lands in Ryſome, with 
any other lands belonging to him. He further ſaid, that he and 
his father, and ſuch other perſons as had been owners of the 
eſtate in Ryſome under whom he claimed, had, from time im- 
memorial, been lawful owners and in poſſcfiion of all the lands 


joining to the pariſh of Ry/2me, or to ſome other neighbouring 


in the ſaid pariſb, and he inſiſted on the benefit of W 
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of limitations made in the thirty-ſecond year of Henry the 

Eighth, and of all other the ſtatutes for reſtaining ſuits for 
the recovery of lands after long poſſeſſion in bar of the plain- 
titf's claim; and alfo that he had had poſſeſſion of all the lands in 
the pariſh, either by himſelf or by thoſe under whom he 
claimed for ſo long a time, as to bar the plaintiff from ſetting 
up any claim at this time to ſuch glebe lands, if ſuch there were; 
that the plaintiff's remedy, if he had any, was at law, and not 
in equity. The defendant then ſet forth the titheable matters 


he had on his faid lands, as in the bill charged, and the values 


thereof; but inſiſted, that the plaintiff was not entitled to receive 
in kind any tithes for any of the things, or any oblations, ob- 
ventions, offerings, or other eccleſiaſtical dues or payments, 
except as follows. He then ſtated, that an ancient, lawful, 
and valid compoſition real had been made before the reign of 
Dueen Elizabeth, by and between the parſon, patron, and ordi- 
nary of the ſaid pariſh, by virtue whereof certain ancient pay- 
ments of fifteen pounds, ten ' ſhillings, and three halfpence, in 
money, was made payable half yearly at Lady Day and Mi- 
chaelmas in each year; namely fifteen pounds to the rector of 
the pariſh, and ten ſhillings and three halfpence, the reſidue 
thereof, to the archdeacon of Stowe, within the dioceſe of the 
biſhop of Lince/n, for procurations and ſynodals ; that the ſaid 
compoſiticn rea] had been paid from ancient time before the 
reign of Queen Elizabeth, to wit, from the time of making ſuch 
real compoſition by the owner of the lands in the faid pariſh 


(except Grange de Lyngs aforeſaid), in lieu and full fatisfaction 


of all tithes whatſoever, offerings, oblations, obventions, and 
other eccleſiaſtical dues, poſſeſſions, and rights whatſoever 
yearly ariſing, renewing, increafing, or payable upon or from 
all the lands therein, or the titheable places thereof or belong- 
ing to the ſaid reQory ; that the ſaid ancient payment of fifteen 
pounds had been conſtantly and regularly paid for a long feries 
of years down to Michaelmas 1766 to the plaintiff's prede- 
ceflors, rectors thereof, or to ſome perſons Gr their uſe, and 
by them to the ſaid rectors, together with the ſaid ten ſhillings 
and three halfpence as aforeſaid; and he inſiſted, that 
by virtue of ſuch compoſition real, he, and thoſe under whom 
he claimed from the time of making thereof, had not been 
accountable to the rector for the tithes in kind of their lands 
in the ſaid pariſh; and that he had ſince 1766 paid the ſaid ten 
ſhillings and three halfpence for procurations and ſynodals in 
the ofoal manner. He further ſaid, that it appeared from a 
certificate in the fourth and fifth years of the reign of Queen 
Anne, returned into the firſt fruits office to entitle the rectory 
of Ryſome to her majeſty's augmentation and bounty, that the 
following entries were made therein: « Ryſome Rectory, the 
« yearly value fifteen pounds, preſentative but no church, but 
** one family ;” and that the ſaid rectory was or ſhortly would 
| 5 


be 
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be entitled to her majeſty's augmentation or bounty; that for Beer 

the reaſons aforeſaid, he had refuſed to pay the plaintiff the tithes _ . 

in kind; but that he was ready to pay the arrears of the ſaid Gi. 

fifteen pounds per annum, and to continue ſuch payment as = 99 _ 

the ſame ſhould grow due; that he had always been ready to 4 ene —_ 
y the ſame, but that the plaintiff had refuſed to accept of it, ſtanty paid 10 

2 further ſaid, that the lands called Grange de Lyngs were plainiift's pre- 

not within Ryſome, but that if they or any part thereof were, ce. 

they were parcel of the poſſeſſions of the ſaid monaſtery, as 

ap from the certificates or returns made in the firſt fruits 

office, in the twenty-ſeventh year of Henry the Eighth, pur- 

fuant to a clauſe in an act of parliament, paled in the twenty- 

fixth of his reign, intitled, „the Bill for the Firſt Fruits, with 

« the yearly Penſions to the King,” and alſo from certain ac- 

counts called « the Miniſter's Accounts, returned into the 

« Augmentation Office, in the twenty-ninth year of the reign 

« of the ſame king, concerning the lands, revenues, and pol- 

« ſeſſions of the ſaid monaſteries.” He further faid, that he 

did not claim an exemption from the payment of tithes for 

any lands in Ryſome, except Grange de Lyngs; but that he 

claimed to pay an annual ſum, in lieu of tithes ariſing from all 

the lands in the faid pariſh, with ſuch proviſional exception in 

regard to Grange de Lyngs ; and that he knew not, that from 

time immemorial, there had been any medus or cuſtomary pay- 

ment, other than the before-mentioned one, yearly payable by 

all the occupiers of lands within Ryſome, to the rector of the 

pariſh, in lieu of all tithes yearly ariſing from all the lands 

by him occupied therein; that with reſpect to the payment of 

fifteen pounds, ten ſhillings, and three halfpence, per annum, 

he believed the ſame to be an ancient payment, for the origin 

whereof he could not account; that it had been invariably paid 

to the rector, in lieu of tithes, from the time his father pur- 

chaſed the ſaid lands in the year 1721, to the time before- men- 

tioned; and that he had great reaſon to believe, that when he 

purchaſed the eſtate, the ſaid annual payment was then con- 

fidered to be an effectual bar againſt the payment of tithes in 

kind to the rector of the pariſh. 


The plaintiff replied ; the defendant rejoined ; and” wit- The cute 
neſſes were examined on bath ſides; and now upon hearing heard, 
counſel for both parties ; and on reading the following evi- 
dence for the defendant; a record from the firſt fruits office, 
being a certificate from the biſhop of Lincoln, viz. « Ryſome 
« Refory, fifteen pounds yearly value, preſentative, but has 
* no church, and but one family ;” ſeveral exhibirs; the firſt 
and ſecond anſwers ; and ſeveral depoſitions of witneſſes 


* Cova r ordered a trial at law, upon the two following 
ues : 


FinsT, 


— — 


AS w—_—_ A og mn oo 


— — —— 


Bax 
againff 


CHArLIN. 


- DECREES IN TITHE CAUSES 
- Frasr, © Whether the lands called Grange de Lyngt, in 


t the pleadings in this cauſe mentioned, be in the pariſh of 
&« Ry/ome, otherwiſe Ryſolme.” | 


Ives directed to try whether Grange de Lyngs is in Ryſome ; 


and whether SrcoxDLY, „ Whether ſome ancietit, lawful, and valid 


eee —_— compoſirion real was made before the reign of Queen Eliza- 


- x51. 105. 14d. 
a- year, in lieu 
of the tithes of 


the pariſh. 


Verdict for the 


defendant 
both iſſues. 


A new trial 
granted. 


« beth by and between the parſon, patron, and ordinary of 
« the pariſh of Ry/ome, otherwiſe Ry/ol/m, by virtue whereof 
« certain ancient payments of fifteen pounds, ten ſhillings, 
« and three halfpence, to wit, fifteen pounds in money was 
&« made payable half yearly at Lady and Michaelmas, in 
« each year to the rector of the ſaid pariſh, for the time being, 
« and ten ſhillings and three halfpence, reſidue of the ſaid 
« fifteen pounds, ten ſhillings, and three halfpence, was to 
« be paid to the archdeacon of Stotue, within the dioceſe of the 
& biſhop of Lincoln, for procurations and ſynodals yearly, 
« and which have been paid from ancient time before the 
« reign cf Queen Elizabeth, To wir, from the time of makin 
« ſuch real compoſition, by the owner for the time being, of 
« all the lands within the ſaid pariſh, W's Grange de Lyngs 
« aforeſaid, in lieu and full ſatisfaction of all tithes whatſo- 
« ever, offerings, oblations, obventions, and other eccleſiaſtical 
« ques, poſſeſſions, and rights whatſoever yearly ariſing, re- 
c newing, increaſing, or payable upon or from all the lands 
« within the ſaid pariſh, or the titheable places thereof, or be- 
« longing toꝰ the ſaid ancient rectory; and whether the ſaid 
ic ancient payment of fifteen pounds hath been conſtantly and 
« regularly paid for a long ſerics of years down to Michaelmas 
« in the year of Our Lord 1766 to the plaintiff's predeceſſors, 
« rectors of the ſaid pariſh for the time being, or to ſome per- 
« ſons for their uſe, and by them, the ſaid rectors, together 
« with the payment of the ſaid ten ſhillings and three half- 
« pence, in manner aforeſaid, received, taken, and accepted 
« during the time aforeſaid, in full ſatisfaction, in lieu of all 
« tithes whatſoever, offerings, obventions, oblations, and other 
« eeclefiaſtical dues, poſſeſſions, and rights yearly ariſing, re- 
« newing, or payable within the ſaid pariſh of Ryſome, other- 
« wiſe Ryſolm, excluſive of Grange de Lyngs aforeſaid, and 
« the titheable places thereof belonging to the ſaid rectory.” 
The plaintiff in equity to be plaintiff at law; to be tried by a 
ſpecial jury; and further directions and coſts to be rele 
until after the trial. 5 5 


The iſſues were accordingly tried on the twenty-fourth of 


March 1774, when the jury on both the iſſues found a verdict 
for the defendant. | 


The plaintiff, on the twentieth of April 1774, moved for 4 
new trial, and upon hearing counſel ſeveral days it was ad- 
journed 
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journed over for the opinion of the court on the ſixteenth of Barn 
May 1774, when a new trial was ordered to be had of the ſaid - ,_ £2=%f 


iſſues by a ſpecial jury, on the plaintiff paying to the defendaut Cu. 
the coſts of the former trial, to be taxed. 


The defendant appealed to Th Hovsk or Lorps againſt the The order for 
above order for a new trial; and on the third of May 1775, on * ia! re- 


hearing the ſaid appeal, the ſaid order was reverſed. . So. 


On the tenth of November 1775, the bill was accordingly diſ- The bil diſaiC- 
miſſed, but, by conſent, without coſts, ſed, | 


GARRARD again SCHOLLAR. ens 
| *. 8 
Wilifhire, 15th December 1772. A 


1 vicar of Ramſbury, in the county of Wilts, claimed The vicar of 
all manner of tithes yearly ariſing in the pariſh z and ſtated, , in 
that the defendant, for thirty years paſt, had occupied therein IR 
divers tenements and lands which he had ſowed with clover and clover ſeed, tur- 
turnips,” and had therefrom clover ſeed and turnip ſeed, which nip ſeed, andthe 
he had ſold and diſpoſed of; that he alſo held a meſſuage and PviQure of 
malt mill, in which he had ground malt, but that he had not paid —_— 

the tithes of the mill, or of the clover ſeed or turnip ſeed during 

the faid time, although he had had each of the ſaid titheable 

articles in every year. 


The defendant ſaid, that the plaintiff had been vicar of the The defendane 
pariſh for thirty years paſt ; that he was entitled to all the tithes ſays, that no 
that his predeceſſors had enjoyed; that ſome years ago he, the 'ithes are paya- 
defendant, had purchaſed the fee fimple of a ſmall garden, — eras 
orchard, and cloſe of land in the pariſh ; that he alſo occupied eq 1 
another cottage and cloſe of land therein; that he had ſowed mill was only 
clover and turnips thereon ; that in the cottage there was a ® hand mill; 
hand mill erected for grinding malt; that it was worked - . 
by the hands and labour of man; and that it was an ancient mill: time out of 
and he contended, that no tithes were due, or had ever been paid mind. 
in the pariſh, either for the clover ſeed, the turnip ſeed, or the 
mulcture of the hand mill. 


Tar Cover ordered the bill, ſo far as it ſought an account of The bill aignic, 
tithes above fix years next before the filing thereof to be, and ſo ſed as to alt 
far as it ſought an account of the tithes of garden ſtuff and the tithes beyond fix 
hand mill to be diſmiſſed with coſts ; and that an account be 7% and as to 
taken of what was due for the tithes of clover ſeed and turnip > gg 3 
ſeed ariſing on the cloſe in the anſwer mentioned to have been years ; and the 


in the defendant's poſſeſſion from the beginning of ſix years next tithes of rhe 
before the filing of the bill, | feds decreed, 


Mappoct 


415 


416 


Mics. Tinu, 
13. Gro, 3- 


The rector of 
Great Catworth, 
ja Huntingdon» 
Hire, claims the 
great and ſmall 
tithes ariſing in 
the hamlet of 
Little Catworth 
in kind; and 
Kates, 

4 


that on the 7th 
of May 1764, 
the defendant 
ſigned an agree - 
mentto pay him 
gl 135. a-year 
in lieu of tithes ; 
but that on the 
ad of May 1768, 
be, the plaintiff, 
hai given the 
defendant no · 
tice, that he 
would take his 
tithes in kind 
irom the 7th of 
May following. 


The defendant 
ſ ys, that he oc- 
cupies a farm in 
the hamlet of 
Little Catwworth ; 
that part of it lies 
in the pariſh of 
Great Catworth, 
and part in the 
achoining pariſh 
of Stow cum 
Catworth ; and 
that there is a 
modus of gl. a- 
year in lieu of 
che tithes 3 


that J. e pre- 
bendaty of Long 


DECREES IN TITHE CAUSES - 


| { 
Mavppock again Dar. 
Huntingdonſbire, 16th December 1772. 


THE rector of Great Cat worth, in the county of Huntingdon, 

claimed the great and ſmall tithes, the Eafter offerings, 
oblations, obventions, dues, and profits, yearly ariſing therein ; 
and ſtated, that the defendant Day, ever fince the firſt of May 
1768, had occupied therein a farm, on which he had growing 
wheat, rye, barley, peaſe, oats, tares, vetches, and other grain, 
and had fed, as well of his own as of other perſons, by way of 
agiſtment, horſes, oxen, cows, ſheep, and other cattle, which 
had yielded milk, calves, lambs, and wool, and alfo had depaſtured 
dry and unprofitable cattle, and had had ſeveral other titheable 
matters, the tithes of which were due in kind, but which he bad 
taken and carried away without ſerting out the tithes thereof, ex- 
cept for beans, peaſe, oats, and ſpring corn, and had refufed to 
make him any ſatisfaction for the ſame. The bill then charged, 
that on the ſeventh of May 1764, the defendant had figned an 
agreement to pay the plaintiff nine pounds thirteen ſhillings 
yearly as a compoſition for his tithe ; that on the ſecond of May 
1768, the plaintiff had given him notice to pay his tithes in kind 
from the ſeventh of May following. The bill further ſtated, 
that the defendant infifted that his farms were in Little Cat- 
worth, in the rectory of Stow Longa, and belonged not to 


the plaintiff z but he, the 22 inſiſted, that the bounds of 


Little Catworth ran into, and were partly in the pariſh of Great 
Catworth, and partly in the pariſh of Stow cum Catworth ; and 
that the lands occupied by the defendant lay in that part of the 
townſhip of Little Catworth which was in the pariſh of Great 
Catworth. The bill therefore prayed a diſcovery, account, and 


payment. 


The defendant Day admitted, that on the ſeventh of May 
1768 he occupied a farm in the hamlet of Little Catworth ; 
that ſome part of the lands were in Great Catworth, and other 
part in Stow cum Catworth ; that all the time he had occupied 
the ſaid farm, he had paid the plaintiff or his predeceflors nine 
pounds yearly, as a modus in lieu of "tithes in kind; that the 
ſame had been paid by the former tenants thereof; and he 
ſtared, that the preberidary of the prebend of Long Stow, other- 
wiſe Stow Longa, founded in the cathedral church of Lincoln, 
had, in right of the ſaid prebend or his leſſee, had, ever ſince the 
foundation thereof, received the tithes of corn, grain, hay, wood 
and other great and predial tithes, and all ſmall tithes, duties, 
offerings, oblations, obventions, dues, and profits, ariſing from 
all the lands in the pariſh of Stow Longa cum Catworth aforeſaid, 
and from all the copyhold meſſuages, lands, meadows, paſtures, 


Stoto is entiulcd to the tithes of all lands therein, and of all ccpyt,old lands in the manor of Spaldxwidt ; 


1 


grounds, 


{ 
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nds, and other common lands and grounds in the manor-of 

wick, with the Soak, in the ſaid county, of which the hamlet 
of. Little Catworth was parcel : that the ſame belonged tothe 
defendant Cocks, clerk, prebendary of the ſaid prebend, or to 
the defendant Read, as leflee thereof; that he, the defendant, 
as undertenant to the ſaid leſſee for twenty-four years paſt, had 
received all tithes, both great and ſmall, duties, offerings, 
. oblations, dues, and profits, whatſoever, ariſing in the hamlet of 


Little Catworth, without any claim by the plaintiff, or any of 


the former rectors of Great Catworth, except a yearly payment of 
one. pound, fifteen ſhillings, which had, time out of mind, 
been paid by the prebendary, his leſſee or undertenant, to the 
rector of Great Catworth, as a medus in lieu of the tithes of all 
thoſe freehold lands and premiſes in Great Catworth which run 
into the fields or bounds of Little Catworth ; that ſuch payment 
had been continued by the defendant for twenty-four years 
to the former rectors of Great Catworth and to the plaintiff ; 
that all the meſſuages, lands, tenements, and grounds, in Little 
Catworth had been deemed and reputed. to be copyhold, and 
parcel of the manor of Spa/dwick, with the Saat; had paid quit 
rents to the lord of the ſaid manor ; and, in the perambulation of 
the bounds of Little Cateuorth, were all deemed parcel of the ſame, 
except one meſſuage and ſome lands lying in the bounds of Little 
Cattuorth, which were reputed to lie within the pariſh of Great 
Catworth ; but that he did not know where ſuch lands did lie, 
or the boundaries thereof; that in the year 1768, as tenant 
as aforeſaid, he took the wheat, barley, and other grain, hay, 
and wool, which was ſet out for the tithes of Robert Butler 
and other people ariſing upon the lands occupied by them, 
or from their ſheep depaſtured and ſhorn in Little Catworth, 
or the titheable places of the ſaid prebend ; but that ſuch: tithes 
were not ſet out for the plaintiff, nor was the ſaid land occupied 
by the ſaid perſons, or any part thereof, in Great Gatworth, 
or the titheable places thereof; that he had received the tithes 
of the ſaid lands for twenty-four years without interruption ; 
that in the harveſt of the year 1768, he had taken and 
carried away the tithes of the beans which grew upon ſome land 
in Little Catworth, without making the plaintiff any ſatisfaction 
for the ſame ; and that the tithes thereof, for all the time he had 
been tenant of the ſaid prebend eſtate, had been held by him, as 
well as by the former. tenants of the ſaid eſtate without any 
interruption of the plaintiff or his predeceſſors; and he denied, 
that he had in Great Catworth any titheable matters, the tithes 
whereof ought. to be paid to the plaintiff ; and ſaid, that 
he had always been ready to pay him the ſaid two annual ſums 
of nine pounds, and one pound, fifteen ſhillings, as aforeſaid ; 
and that he hoped he ſhould not be compelled to account 
for the ſaid tithes, He admitted, that the plaintiff was. rector of 
Great . Catworth ; that, as ſuch, he was entitled to all tithes 

Vol. III. E e ariſing 


.. 


417, 
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Madsen 


Ain, 
Dar. 
that the hamlet 


of Linle Car- 


worth is pa cel 


Nor 


der le ſſee of the 
ſaid tithes; 


that there is a. 


modus of 11. 158. 


payable thereout 


to the rector of 
Great Catzworth, 
in lieu of the 
tithes of ſuch 
freehold lands of 
Great Catwa'th 
as run within 
the limits of the 
ham t; 

that all the 
lands of Little 
Cattoorth are co- 
pyhold, and par- 
cel of the manor 


of Ypaldrcich, ' 


except one mceſe 
ſuage; _ 
that in the year 
1768, he, as 
le ſſee of the ſaid 
tithes, received 
them of the in- 
kabitants of Lit- 
tle Catcuorihʒ 


and that he had 
ſo done without 
any incerruption 
or claim from 
the plaintiff or 
his predeceſſors 
for. a courſe of 
twenty-four 
years 

that he had no 
tic heable matters 
in Great Cat 
worth; © 

that he had al- 
Ways been teady 
to pay the mo- 
dujes of gl. and 
IL 158.5 


of the ſaid ma- 


, 
that he, the de. 
fendant, was un- 
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Mapooce ariſing therein, as his predeceſſors had been; that he, the 
defendant, occupied the farm and lands as ſtated in the bill; 
N that Little Cat worth lay within, and was part of Stoto Longa cum 
—— Little Catworth ; that they were adjoining pariſhes ; and that 
his farm there were certain ancient meerholds or boundary marks 
the pa- to aſcertain the bounds and limits of the ſaid pariſh of Stow 
of de [onga, adjoining to the ſaid pariſh of Great Catwirth, whereby 
re, and dot jt appeared, that the ſeveral farms and lands lying in Lirtie 
worth ; Catweorth, and particularly the farm and lands rented by him, 
were within the boundaries of 8tw Longa, and not on that ſide 
| of the ſaid meerholds which was in the pariſh of Great Cat worth. 
that he alſo held He further ſaid, that the farm occupied by him conſiſted of the 
— te” 1 in his anſwer mentioned, and alſo * ſeveral acres 
of land lying diſperſedly in the. common fields of Little Catworth, 
ts and within The hamlet of Little Catworth ; that there was a 
| of common there= large common — to the hamlet of Little Catworth 
in; which was ſtocked with cattle ing to him and the other 
"#h occupiers of farms and cottages in the town and hamlet of Lit- 
tle Catworth, and no others ; that for the ſaid right of common 
they yearly paid a certain fine or rent to the Dube of Mancheſter, 
as lord of the manor of Spaldwick, with the Saal, within which 
manor the ſaid common did lie ; and that it was within the 
| that he could pariſh of Stow Longa, He admitted, that he had paid the 
not e plaintiff, as rector, the ſaid nine pounds yearly, as he was 
pres ſome cf ©ccupier of the lands there, and one pound, fifteen ſhillings, 
the lands lay; * yearly, as undertenant to the leſſee of the prebendary of Stow, 
ig, for which he took receipts ; that being doubtful in which pariſh 
the ſaid lands — the plaintiff was not entitled to the tithes 
in kind from any of the lands in his occupation, or any other lands 
g in Little Catworth, as he was unable to diſtinguiſh the 

ame; that his cattle had fed and depaſtured in the 

fields and commons of Little Catworth ; and that th 
he could not ſet forth their numbers, their ſpecies, or the 
values of their tithes ; but he ſet forth an account of the ſeveral 
| titheable matters and things ariſing from the lands in his own 
that he knew of Occupation, with the values thereof, He ſaid, that he believed that 
meer n ger e all the great and ſmall tithes in kind ariſing within the pariſh of 
the tithes of the Great or the titheable places thereof, or ſome modus or 
lands lying in compoſition in lieu of tithes, was payable to the rector of Great 
Great Carworth Cateporth, but knew not what modus it was, or in what manner it 
than hate Before was payable, or at what time — — the tithes of ſuch pariſh 
" _ were payable, except as to the aid two payments ; that they 
were not properly mednfes or compoſitions for tithes, but portions 
of tithes payable to the rector of Catworth out of lands in the 
pariſh of Stow Longa, and except that he believed the tithes of 
corn and grain were payable at ſeverance; and the tithes of lambs 
on Saint Marts Day, wool at the Shear Doy, apples and fruit 
when gathered, according to the cuſtom of the pariſh of Great 
Catworth and its neighbourhood ; but that he never heard that 


any 
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. 


tithes 
pariſh of Great Catworth, or Stow. Longa. He further ſaid, 
the 


on the firſt 
his tithes. in kind ; but he 
bim to the plaintiff. He ſaid, that no part of the pariſh of 
Great Catworth, or the titheable places thereof, did extend or lie 
within the bounds of Little.Catworth 3 and he ſubmitted to the 
judgment of the court reſpecting the aforeſaid two payments 
nine pounds, and one pound, fifteen ſhillings, * 


The defendant Cocks, by his anſwer, ſaid, that, for ought he 
kne to the contrary, the plaintiff might be rector, as ſtated in 
the bill, and entitled to tithes in the manner ſet forth. He ad- 
mitted, that he was prebendary of Stow Longa ; and ſaid, that he 
believed, that the impropriate rectory of Stow Longa belonged to 
the ſaid prebend ; but that he did not infiſt, that the tithes of 
Little Catworth: belonged to him in right of the ſaid prebend, nor 
did he ſet up any claim to the tithes in the bill mentioned 
demanded by the plaintiff, he being an entire ſtranger to the 
ſeveral matters in the bill mentioned relating thereto, 


The defendant Read ſaid, that by indenture of leaſe dated 
the firſt of September 1961, and made between the prebendary 
of the prebend of Stow Langa, founded in the cathedral church 
of the Blefſed Virgin Mary of Lincoln, and this defendant, the faid 
prebendary did demiſ 
or parſonage and prebend of Stow Longa, with its appurtenances, 
Sec. to hold to him, &c. for three lives, at twenty pounds per 
annum; and he inſiſted, that by virtue of the faid leaſe he 
became entitled to receive all tithes, oblations, obventions, 
and other eccleſiaſtical dues, duties, and payments, yearly arifing 
within the faid pariſh of Stow Longa and the titheable places 
thereof, and particularly within the hamlet of Little Catwworth, or at 
leaſt ſuch part of the ſaid hamlet as was within the pariſh of $row 
Longa, and to all moduſes, compoſitions, and cu payments, 
payable in lieu of ſuch tithes ; the ſaid prebendary having been, 
at the time of gang the ſaid leaſe, ſeiſed in fee of the rectory 
impropriate of the ſaid pariſh of Stow Longa, and of all tithes, ob- 
lations, obventions, and other eccleſiaſtical dues and duties, and 
all moduſes, compoſitions, and preſcriptive payments ariſing within 
the ſaid pariſh and titheable places thereof. He alſo ſaid, that E. 
Harley did, in July 1760, demiſe all the ſaid tithes and other ec- 
cleſiaſtical dues and duties, maduſes, and compoſitions ariſing within 


e to him, his heirs, &c, all that the reQory - 


Yo. 


4 


of garden ſtuff had ever been taken within the ſaid Marrocz 


the ſaid pariſh of Stow Longa to the defendant Day. He ſaid, that that the tires 
he believed that the plaintiff was rector of Great Catworth, and o S'9 Lange 


as ſuch entitled to the tithes thereof in the manner as his pro- 
deceſſors rectors had enjoyed the fame ; and that the moſt con- 
Gderable part of the lands occupied by the defendant Day, and 
molt of the other farms within Little Catworth, were in the 

| Ze 2 pariſh 


were demiſed to 
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pariſh of Stoto Longa, and not in Great Catworth ; that the 
prebendary for the time being, or his leſſee, had, for time im- 
memorial down to 1768, received all the tithes of corn, grain, 
hay, wood, and other predial tithes, and all ſmall tithes, dues, 
duties, offerings, oblations, obventions, ecclefiaſticat dues and 
profits whatſoever, ariſing from all lands within the manor 
of Spaldwick, with the Soak, within Little Catworth, as lying 
within the pariſh of 'Stow Longa ; but he ſaid, that he 
believed the defendant Day the former occupiers of the 
farms rented by him, paid ſome annual ſum to the rector of 
Great Catworth, by way of niodus or otherwiſe, in lieu of the 
tithes of ſuch part of the ſaid farms and lands occupied by him as 
were computed to lie within Great Catworth ; that the occupiers 
of ſeveral farms and houſes within Little Catworth (except the 
defendant Day and the former occupiers of the farms rented 
by him, and alſo the occupiers of a houſe in the faid hamlet 
rented to R. Butler } had, for time immemorial, reſorted to the 
pariſh'church of Som Longa to hear divine ſervice and receive 
the ſacrament, and had married, baptized, and were buried 
there, and had been rated to the land tax and church and other 


rates within the ſaid pariſh of Stow Longa, and had ſerved 


* 


An ifſhe dire cr. 


ed to try, whe. 
ther the defend- 
ant's lands are 
in Great Cat. 
worth, 


offices there ; that the occupiers of the farm and lands rented 
by the defendant Day had, for time immemorial, paid rates 
for ſome conſiderable part of the ſaid farm and lands to Stow 
Lenga'; that the churchwardens and pariſhioners of Stow 
Longa had, in their ſeveral perambulations of the bounds of the 
ſaid - pariſh,” perambulated and taken in the whole of the ſaid 
bamlet- of Little Catworth ; and that the rectors of Great Cat worth 
had never, till 1768, taken or demanded tithes in kind for any 
lands in Little Catworth ; and he inſiſted, that, as leſſee to the ſaid 
prebendary, he was entitled to all tithes and other eccleſiaſtical 
dues ariſing within Little Catwerth, and particularly upon the 
lands of Robert Butler and others, and ſuch parts of the ſaid farms 
occupied by the defendant Day as lay within Story Longs or the 


titheable places thereof. 


The plaintiff replied; the defendants rejoined ; and vitneſſes 
were examined as well on behalf of the plaintiff as on the part of 
the defendant Day; and upon hearing counſel for all parties; 
and reading the ſeveral proofs taken in the cauſe ; | 


Tun Count ordered a trial at law upon the following iſſue, 
« Whether the ſaid lands in the occupation of the defendant 


% Day, in the hamlet of Little Catwerth, do lie within the pariſh 


«©. of Great Catworth, or not?“ the jury, if they do not find the 
whole-of the ſaid lands, but only part thereof, to be in the ſaid 
pariſh of Great Catworth, to indorſe ſuch part on the poſſes ; the 
cauſe to be tried by a ſpecial jury; a view to be had; and the 
conſideration of coſts and all further directions to be reſerved 
till after trial. G 


The 
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The parties, to ſave the great expence of trying the ſaid iflue, 
tame to the following agreement in writing, viz. «© In THE 
« KEEN. M. Maddech, cletk, plaintiff, and T. Day, Sir ,, 


„ hn Read, Bart. and another, defendants. Ir Is aGREED 
« between the parties in this cauſe, that in order to ſave the 
« experice of the trial at lav upon an iſſue in a feigned action 
« directed by this court to be tried at the next aſſizes to be holden 
« jn and for the county of Huntingdon between the plaintiff and 
the defendant Day, that the defendant Day ſhall ſubmit to 
« account for all the great and ſmalt tithes of ſuch part of his 
« farm in queſtion in this cauſe which lies and is in that part of 
« the hamlet of Lit/le Catworth, and proved by the depoſitions 
« taken on the part of the plaintiff in this cauſe, in the ſame 
« manner as if the plaintiff had obtained a verdict for the ſame 
ic on the trial of the ſaid iſſue ; and that the defendant Sir John 
10 Read ſhall diſclaim all right to tithes within the ſame 

« bulation, but without prejudice to the plaintiff ; and that this 
* cauſe be ſet down for hearing, and a decree made for the 
« ſame accordingly.” _ | 


This cauſe came on accordingly on the ſixteenth of July 1773 ; 
and upon hearing counſel for all parties; and reading the faid 
agreement ; | 
Tax Count ordered the defendant Day to account with and 
to the plaintiff the ſeveral and reſpective tithes demanded 
| the bill ariſing from the lands now or late in his occupation 
which lie in the hamlet of Little Catworth, and compriſed within 
the perambulations made by the pariſhioners of Great Catworth, 
and proved on behalf of the plaintiff in this cauſe, in the ſame 
manner as if the plaintiff had obtained a verdict for the ſame 
on the trial of the ſaid iſſue, together with coſts to this time: 
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and that the defendant Sir John Read do diſclaim all right to 


tithes within the ſaid perambulation. | 
AND rr was FUR THER ORDERED, that the bill be diſmiſſed, 
with coſts as to ſo much thereof as demanded an account of the 
tithes taken by the defendant Day from the lands of other per- 
ſons ; but that the ſame be without prejudice to any other re- 
medy the faid plaintiff may have againſt the defendant Day or any 
other perſon for the ſame. The deputy remembrancer to take 
the {aid account and to tax the coſts. 
SMYTHE, Chief Baron, 
Abpaus, Baron. 
PrerROTT, Baron. 
Erae, Baron. , 
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Br1ckDALE againf EarLs. 
Somerſetſbire, 18th December 1772. 


PHE bill ſtared, that che plaintiff's uncle, deceaſed, being 
ſeiſed of the rectory and parſonage impropriate of the 
pariſh of Ne Harptree, in the county of Somerſet, and of all 


hay fithes whatſoever thereto belonging, duly made his will, dated 


the fifreenth of January 1766; that he thereby deviſed to the 
plaintiff in fee all the faid- rectory and parſonage impropriate, 
with the appurtenances; that he ſoon after died without altering 
his will ; that rhe plaintiff thereby became entitled to the ſame, 
and to all tithes whatſoever to the ſame belonging ; that there 
were conſiderable quantities of meadow and paſture land therein, 
wherefrom large quantities of hay were annually made; that 
there had been immemorially two cloſes or incloſed fields of 
meadow land, called High Moor and Weſt - Moor, otherwiſc 
Dead Moor, which were ancient mcadow ; that very large tracts 
of land had been often incloſed from out of the foreſts, heaths, 
waſte lands, commons, commonable places, and woods within 
the-pariſh ; that the ſaid incloſures, though converted into 
meadow and incloſed within the time of memory, had gained the 
name and'reputation'in the pariſh of meadow land; that great 
quantities of hay were annually made therefrom ; that there had 
been immemorially three cloſes or tracts of arable land, called 
ee „and Eaftfield ; that the ſaid cloſes, or ſome 
parts thereof, had been, and then were, in the uſual courſe of 
huſbandry, laid down to paſture and graſs ; that they had been 
mowed or cut, and hay or fodder made thereon ; that other 
parts of the ſaid cloſes had, for a long time then paſt, been laid 
down to graſs, and had become, by reputation, meadow land; 
that quantities of land had been, at ſundry times within memory, 
incloled and taken in from and out of the waſtes, commons, 


. woods, heaths, and foreſts in the pariſh, and thrown into divers 


cloſes and fields of arable land ; that all the ſaid laſt cloſes had 
been at. times, in the uſual courſe of buſbandry, laid down to 
graſs or paſture and mowed, and hay and fodder made there - 
on, and afterwards had been again ploughed and cared up; 
that the defendants were owners or occupiers of divers lands and 
tenements in the pariſh, ſome whereof were ancient meadow 
that they had alſo occupied other cloſes of arable land that bad 
been, for many years, laid down and converted into graſs, 
with intent that the ſame ſhould continue in like manner as 
ancient meadow ; that they alſo occupied divers cloſes of land, 
which were ſometimes ghed and cared up, and at other 
times laid down to s or paſture ;; from all which ſaid cloſes 
and fields they had, for many years, reaped, cut, and carried 

away, 
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a uantities of corn, in, hay, and fodder, and Bu1CxDALE 
9 years, paid and ſatisſied Þ plaintiff's uncle, —_—_ 
his agents or ers, for all the tithes thereof : that they had 2 
refuſed to ſet forth and ſuffer the plaintiff to take the tithe in ,,,.. 2 
kind of hay or fodder cut or made on all or any of the ſaid cloſes tithe hay there- 
and meadows ſo by them occupied, or pay him any ſum of of, on pretence 
money in lieu thereof, ing, that there was an ancient 9 © mu: of26. 
modus to an acre yearly for all meadow land called 2 —— 
Beard Mag, in lieu of the tithe of bay of all ſuch meadow, and 19. an acre for 
alſo one penny an acre for all arable land, when and as often as arable land laid 
the ſame ſhould be laid down to graſs and hay or fodder made downintogra(s ; 
therefrom, The bill then charged, that there were no ſuch chat if there are 
meduſes or cuſtoms, vr if there were, that the appellation of — 4% yn 
Beard Mead, and the faid madus, extended only to the ſaid two 1, extends to the 
ancient meadows called High Aorr and Weſt Moor, otherwiſe ro Meer; ; 
Dead Meor ; or that if it extended beyond the ſaid meadows, it 

extended only to ſuch meadows or cloſes of ancient meadow! 

as had been and continued ſuch from time beyond memory ; 

and that if there was ſuch modus of one penny an acre, the ſame and the 1d. an 
only extended to the three ancient fields or cloſes of land called e t the Three 
Highfield, Eafifield, and Weſtfield z/ or that if it did, it extended? 

to none but ſuch as were cloſes of arable land from time beyond 

memory. The bill then prayed, that the defendants might ſet and, demanding 
forth the ſngle value of their tithes of all hay or fodder made by te fingle value, 
them during the year 1769 upon any of the fields, cloſes, or — * 
meadows poſſeſſed or er by them during the ſaid year, decreed to pay 
whereof no tithe had been ſet forth, or no ſum of money paid their tithes ac- 
by way of compoſition; that the plaintiff might be declared entitled dingy, 
thereto, he being content with the ſingle value thereof; that he 

might be d to be entitled to the tithe in kind of all corn, 

grain, hay, and fodder, from time to time renewed and grown 

upon all and every the ſaid lands, cloſes, meadows, and paſtures; | 

that all pretended moduſes in lieu thereof might be declared void, or the extent of 
or that the extent thereof might be aſcertained and declared, the rede be 
and unto what lands, fields, cloſes, paſtures, and meadows akcertained, | 
occupied by the defendants every ſuch modus in particular ex- 

tended or belonged. | 


The defendants admitted, that the plaintiff was, by the will of The defendants 
his uncle, ſeiſed in fee, or otherwiſe well entitled, to the rectory infiſt on a md 
and the tithes thereof, or to moduſes in lieu thereof ; and they f 27 acre 
inſiſted, that there had been immemorially a modus of twopence * boy pe 
an acre for the tithe of Board Meadow, viz. meadow ground Aries Aa 
that never was ploughed, and one penny an acre for all other 4 ; and 14. 
lands which had been ploughed and afterwards laid down to r ere in lice 


ſs and mowed, in lieu of the tithe of hay and fodder ; and 24 
| at 2 had conſtantly prevailed, except with regard to dern Meadexv:. 
wo 


Ee 4 The | 


ROS 
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| Burexvat® The defendant Zarle ſaid, that he had not, for twenty years 
L paſty occupied any lands in the aid pariſh'; but that the ſaid 

„ mulliges appeared, by a receipt dated the fourth of ee 1727. 

Tos cefencant given by the plaintiffs late uncle to the defendant's father, to 
he is ooncr of have been conſtantly” received in lieu of | ſuch tithes; that 

* the manor of he Was owner of a manor called Weft Harp Tree Tilley, and of 
e Harprree divers lands in the ſaid pariſh i that the defendant Moſs was his 
and other lanis; tenant of part of the ſaid lands; and chat they were cſteemed 
2 Board ' Meadow, and were particularly ſet forth ina ſurvey of 
tenant; and he Demeſne Landi of the defendant 'fituate in Nest Harptree, 
tat the (id taken the eighteenth of September 1752 ; and he ſet forth a copy 
moduſes had al- thereof, ſo fir as related to Board Halle and ſaid, that ſince 
W the taking of ſuch ſurvey, Long Fg beet added to the 
Demeſnes, and was in his poſſeſſion ; That he did not know which 

of his ſaid lands were Beard Meadbtu, except as they appeared 

to be noted as ſuch in the ſaid ſurvey, and in an old ſuryey of the 

ſaid manor which correſponded there with. He admitted, that 

he had land in the'ancient meadow” called High Mor, and as 

he believed in N Moor or Deal Naber; but he denied, 

that any of the faid lands were newly incloſed meadows, or that 

they had been incloſed within his memory 3 and ſaid, that he 

could not tell which of the {aid cloſes now in paſture or als 

were parcel of the faid ancient fields or arable land called 

Feld, Eaftfield, and Weſtfield. © | 


The defendant The defendant ſeſ admitted, that he rented a farm and lands 
Meſs allo iwfifis of the defendant Karle; and ſaid, that the lands were Board 
on the ade. And or ancient meadow, for, which he had conftantly paid the 
f aforeſaid moduſes, at Old Lammat, in lieu of tithe of hay or fodder 
ö till the year 176 tete poo 


The defendants * Both the defendants denied, that any of the faid cloſes 

admit, that there had been incloſed from the waſtes and commons, or otherwiſe 

die the ancient within memory, or that any tithe hay in kind had ever been paid 

wary M * for them to the plaintiff's uncle; and ſaid, that they believed 
igh Meer , 

n Mw: ; that there were conſiderable quantities of meadow and paſture 
land in the ſaid pariſh, whereof great quantities of hay were 
annually made ; that, from time beyond memory, there were 
anciently two cloſes or incloſed fields or meadow land, called 
' High Mocr and Weſt Moor or Dead Moor, which were ancient 

tha part of Meadow ; but that they could not tell, whether any tracts of 

Alendis Tereſ land had been at times incloſed from out of the foreſts, heaths, 

had been tec ute waſte land, and commons within the ſaid pariſh, fave a conſi- 

Iy incleles: derable quantity of land in the foreff of Mendip; or whether 

ſuch incloſures had been converted into meadow and incloſed 
within the time of memory, or had gained the name of meadow 
that there are land and had produced hay as ſuggeſted by the bill; that they be- 


— 4 par 2 lieved, there had been anciently, and from time beyond memory, 


ry 
called ighficld, three cloſes, called H g, Ea/tfield, and Weſtfield ; bur that 
Kaſfied, and they knew not where the ſame lay, or by whom or in what 
e; | 3 N 


igb- 
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manner they were divided and incloſed ; or whether ſome parts 
thereof were at times, in the uſual courſe of huſbandry, laid down 
to graſs or paſture and mowed, and hay and fodder made there- 
from ; or whether other parts of the faid cloſes were, or for a 
long time had been, laid down to graſs, or had by reputation 
become to be called meadow land, and hay made. 3 
as ſuggeſted in the bill; nor whether great quantities 
land had been, at ſundry times within memory, incloſed and 
taken from the common waſte fields and heaths within the ſaid 
pariſh, and thrown into cloſes and fields of arable land, and 
had been at ſundry times, in the uſual courſe of huſbandry, 
laid down to graſs and paſture and mowed, and hay and fodder 
made thereon ;/ or whether the ſame were afterwards ploughed 
and eared, fave the ſaid lands in the foreſt of Mendip ; that 


they neither knew or believed that the ſaid modus of twopence «dv: of ad an a- 


an acre for Beard Mead extended only to the two ancient 
meadows called Dead Aar; but they admitted, that it extended 
only to ſuch meadows or cloſes of ancient meadow as had been 


and continued ſuch from time beyond memory, and not to ſuch V Mer. 


as had been within memory ploughed; and. for many years laid 
down to graſs with intent to remain for any long term, or to 
ſuch as, within memory, had been inclaſed and taken from the 
heaths, waſtes, woods, and foreſts within the ſaid pariſh ; nor 
that the ſaid medws. of one penny extended only to the three 
ſaid ancient fieldsz but that, on the contrary, they believed 
that it extended to all lands within the pariſh, except ſuch 
ancient meadow as had been never ploughed called Board 


Mead, and the two farms aforeſaid. They admitted, that the 


two pieces of ground called High Moor and Newton Cloſe 
Padgdeck formerly belonged to High Mor and Weſt Moor or 
Dead Moor, which they admitted to be ancient meadow-z but 
denied, that any of the lands were newly incloſed meadow, or 
incloſed within memory, or that they knew whether any of the 


ſaid cloſes then in graſs or paſture were parcel of-the ancient 


fields of certain 'arable land called Fghfield, Eaftfield, and 
Weftfield. 5 | : * 8 41 DO 0 

Tue defendant Mz admitted, that he had mowed part of the 

ſaid lands; and inſiſted on the faid modyſes in the lieu of the tithe 
of hay and fodder. * n 92 a 


The plaintiff replied; the defendants rejoined; and witneſſes 
were examined on both fides ; and upon hearing counſel; and 
reading an order to prove and read exhibits viva voce at the 
hearing on the plaintiff's part; and on reading the following 


* 


entries out of an ancient book from the regiſtry of the Biſhop of 


Bath and Wells, intitled, ** Regiſter, 1329,” viz. fo. 162, dated 

the fourth calend. Decemb. 1336, and fol. 297, dated the fifth 

calend. Decembris 1344 : and reading, on behalf of the defend- 

' ants, fifteen exblbits, beginning the twenty-fourth of ann, 
ö an 


425 . 
Barcxvatn 1 


* 
| EazLiz, 
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The cauſe 
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Bazexvats and ending the tenth of September 1767, and fi by varions 
' ape m or tithes ; and reading, for the eb hr, * 
m Ducen Elizabeth, dated the eleventh of February, in the 
| nineteenth year of her reign, whereby the faid queen, for the 
confiderations therein mentioned, granted and iſed to T. 
Brickland, and others therein named, the rectory of 1752 
. and tenths of corn, grain, hay, and all other tent 
thereto belonging, both great and ſmall, to hold the ſame for 
ſuch time, and at and under ſuch rents as are therein mentioned, 
reſerved, and contained; and reading ſeveral depoſitions 
The defendans Tg Court ordered, by conſent, the defendants, or one of 
ar rope de them, to account with the plaintiff, as impropriator of W:# 
acre for their HHarptree, during the time demanded by the bill, now, and for 
nad whenmow- the future, after the rate of two an acre for all the lands ſi- 


| _ ed andthegraſs tuate inthe pariſh of which the G.Earle was the owner, 


wade imo hay. or the other defendant . Mo the occupier, when ſuch lands 
| had or ſhould be mowed, 'and hay made thereon, in lieu and 
ſatisfaction of the tithe of the ſaid hay, ſuch payment of twopence 

an acre for lands mowed appearing, on — mn oe 

cauſe, to be the modus prevailing within the faid pariſh of W/? 


abide by their own coſts, 0s 
Face! | SMYTHE, Chief Baron, 
T%. | ADans, Baron. 
PzurzorT, Baron. 
N N WxxTAEIHZAD againf BRA DSHAW. 


Tie, 25th January 1773 · 
The rector of FH bill ſtated, that the plaintiff, on the ſixth of December 
— bare 1762, was preſented to the re of the pariſh of Halton, 
tithes in kind; in the county of Lancaſter, and had thereby become entitled to 
and fates, All tithes, Eaſter offerings, and other eccleſiaſtical dues ariſing 
that the deſend- therein ; that the defendant, for four years paſt, had been owner 
1 * four and occupier of lands therein, whereof one hundred acres had 
aeg, been called the Demeſne Lands z that he had, during the ſaid 
Lands, and had . thereon, and on his other lands, corn, grain, 
had titheable hay, and clover ; that he had fed thereon barren and unprofit- 
matters there le cattle of his own and of other perſons ; that a great num- 
ber of cattle had been fatted thereon, part of which he had ſold, 
and killed the remainder for his own uſe ; that he had grown 
thereon turnips, which had been ſevered and eaten by un- 
profitable cattle or ſold ; and that the tithes of all the ſaid 
that he was in 8 to have been paid to the plaintiff. The bill fur- 
— ther ſtated, that there were due to him at Eaſter yearly, 
3 one penny for each lough, one penny for every „ two- 
pence for Eaſſer offerings, one penny for and wine, 
| twopence 


Ul 
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twopence for each man ſervant, one penny a maid ſervant, WzTazznzas 
and one penny for every other communicant. The bill further a 
. that the defendant was owner of a corn mill in the A 
pariſh's that it had been erected within twenty-five years paſt 3 hat be was in 
and that he or his ſervants had in each year ground corn, grain, * er mer 
and malt therein for mulcture, to wit, twenty leads a day one t Pets 
day with another; that he had thereby gained the clear fum of ground great 
eightpence for each load ſo ground; and that the tithe thereof quantities of 
was due to the plaintiff, it being a perſonal tithe, and he being en- V 
titled to the tenth part of the clear profits thereof after payment 
of all neceſſary charges. The bill further charged, that the that he had re. 
defendant had in his cuſtody divers writings belonging to the fuſed to pay the 
former rectors of the pariſh ; that there were entries therein mo thereof, 
proving the plaintiff's right to ſuch tithes z that he refuſed to tnt \ —— 
produce the ſame, and pretended that tithes in kind were not due, 61. 233. 4d. on- 
but that a modus of fix pounds, thirteen ſhillings, and fourpence, H was due, al. 
in lieu of tithes in kind, had been immemorially paid. The bill Wough he had 
then charged, that there was no ſuch a modus of fix pounds, thir- caled) ub 
teen ſhillings, and fourpence ; and that the Demeſne Lands were proved the con- 
not exempt, for that the ſeveral uit. which had been immemo- trary ; 
rially paid yearly to the rector of Halton were paid on different 
days of the year, and out of cighteen different parcels of land 

ifperſed in ſeveral parts of the pariſh, ſome of which were in that there were 


covering one particular tenement, and which together made up amounted | 
ſix — 2 thirteen ſhillings, and fourpence 2 but — that ſum, = 
no part of the lands covered by ſuch madigſes ever were the Which had vo 
Demeſne Lands of Halton ; and that the defendant never was eien io the 
owner or occupier of any of the lands charged with fuch moduſes nnn 
until February 1768, when an eſtate at Heahfield was: conveyed 

to him; and that it was particularly mentioned in the agreement 

for the ſaid eſtate, that it was ſubject to a madus of one ſhilling 

and cightpence in lieu of tithe hay and corn; that neither the 

defendant, or any former occupier of his ſaid lands, did ever 

(except as to the lands ſo purchaſed) pay any modus compoling 

part of the ſaid fix pou thirteen ſhillings, and fourpence ; 

that, ſo far from pretending an exemption from tithes by the that formerly, 
faid modus of fix pounds, thirteen ſhillings, and fourpence, the # far from pro- 
defendant, when the plaintiff's tithes were demanded of him, — 3 
infiſted on a modus of fourpence, as having been immemorially „ere covered b˖ 
paid in lieu of all tithes on the Demeſne Lands, and had tendered the faid modus, 
the arrears of ſuch modus for twenty years paſt; but that he, be infiſted on a 
the plaintiff had always refuſed to accept of the ſame ; and T9 f 46: 2n 
infiſted on his right to the tithes in kind ; and that the defendant the tithes there - 
had never pretended, that there was any other modus than the of ; 
fourpence until the plaintiff filed his bill. The bill further wat there was 
charged, that tithes in kind were due for all the hay and clover 2 * mr ED 


grown on any of the defendant's lands, and particularly on = the tithe hay, 
is 
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WzTwrxirab his lands not called the Demeſne Land:; that no modus of one 
, penny a rood had been immemorially paid in lieu of tithes of 


aAbt Aw. 


any meadow grounds in the ſaid pariſh, or of any grounds called 

Lz; that he had, for ſeveral years paſt, been occupier of 

ſeveral ancient meadow lands in the pariſh, neither Demeſnes 

: nor Leys; that ſuch lands only as had been converted | 

. arable to gras, and afterwards uſed as meadow, had been called 

, ſo long as they were uſed as meadow or paſture ; that all 

= — e fuch lands, when arable, had immemorially paid to the rector of 

Loy; the faid pariſh tithe in kind of all corn; and that the greater 

part of the lands in the faid pariſh called Ley, and particularly 

ſuch of the defendant's lands as had, within the memory of 

many perſons, been converted from arable to graſs, and before 

ſuch converũon been conſtantly uſed as arable, had paidtithe 

in kind; that ſuch pretended modus of one penny a rood, 

in lieu of the tithe of all meadow called Leys (if any ſuch ever 

exiſted, which the plaintiff did not admit), was void, as being 

uncertain, and apparently to the s great injury, for 

thereby it would be in the power of an occupier of arable land 

to convert it into Leys, and thereby defeat the rector of his tithes z 

and to convert ancient meadow and into arable, and then 

lay it into graſs, and occupy it as Leys, whereby the rectors of 

the ſaid pariſh would be defeated of all tithes in kind which had 

been paid for ſuch ancient meadow and paſture lands, The 

bill then charged, that the defendant had converted into arable 

_ ſeveral parcels of land in the pariſh, which were ancient meadow 

or paſture, and had never been ploughed, and had laid the ſame 

into graſs, and occupied the ſame as hay lands, and then pre- 

tended that they were exempt from tithes, except the ſaid 

modus of one penny a rood. The bill further charged, that 

THE MILL was not erected upon the ſcite of any ancient mill ; 

and that the whole, or the | care" part thereof, was built upon a 

parcel of waſte ground, and particularly that the mill where the 

defendant ground his wheat and malt was a new erection, and 

was built by him, the defendant, within eighteen years paſt : 

and he inſiſted, that the ſaid mill was not exempt from the 

payment of tithes z but that ſuch tithes as aforeſaid were due to 

the plaintiff for the ſame. The bill therefore prayed, that the 

defendant might be decreed to an account with the plaintiff for 

the ſeveral titheable matters aforeſaid, and for Eaſſer offerings 

and other eccleſiaſtical dues during the ſeveral years in the bill 
mentioned, and to pay the plaintiff the value thereof. 


The defendant The defendant admitted, that the plaintiff was rector of 
admits, that he Haltom; that during the time in the bill mentioned, he, the 


22 defendant, had been ſeiſed in fee of Halton Hall and the Demeſne 


and ef the Demeſue Lands thereto belonging ; and infiſts on the modus of Gl 133, 44, a-year in lieu of 
the tithes thereof; l 
Landi, 


ic 
: 
42 


>. 
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Lands, the particular cloſes of which, and the number of acres WzTurznzas 
therein contained (one hundred and thirty-three acres) he ſtated | = 
in his anſwer ; and that he had purchaſed the fame twenty years 
ago ; and he inſiſted, that the faid houſe and deme/ne lands had 
immemorially been exempt from tithes z that a modus of ſix 

unds, thirteen ſhillings, and fourpence a-year in licu thereof 
Fad been paid to the rector, and was ſtill payable, as would appear 
by an inquiſition taken in the twenty-ſixth year of Henry the 
Eighth, upon a commiſſion then iſſued to enquire into the value 
of eccleſiaſtical benefices'; and by an inquiſition taken in the 


the 
ux | pag yy rar ſhillings, and fourpence, was thrown upon and or fold part 
paid by the owners and occupiers of the lands ſold off, fo as to land, andthrew 
exonerate the manſion-houſe and the Demeſne Lands remaining the payment of 
in the hands of the lord of the -manor from any part of the the on the 
ſaid modus z that the ſame had ever ſince been paid by the owners fur. f feav- 
or occupiers of the lands ſo ſold off; that he had ever fince 8 
his ſaid purchaſe held the ne Lands free from tithes; and the 
he inſiſted he had a right ſo to do. He ſaid, that in a valuation free 
made of the rectory in the year 1716, purſuant to an act of that | 
parliament made in the firſt year of George the Firft, the tithes ade had 
of corn of all ſorts in the ſaid pariſh were valued only at forty pes 
pounds a-year, whereby, as he apprehended, the perſon who the tithes ; 
made ſuch valuation did not confider the Demefne Lands as liable 
to tithes in kind, and which were therefore not eſtimated in 
ſuch valuation, He admitted, that he had occupied the ſeveral 
particulars of land in his anſwer mentioned, which were part of 
the Demeſne Lands, and covered by the faid modus ; and ſaid, 
that he occupied no other lands, He alſo ſaid, that he had ſet 
out a particular account of the number of acres of the Demeſne 
Lands occupied by him in each year which had been ſown with 
corn, and the values thereof, in caſe tithes in kind had been 
payable, and alſo what had been mowed and made into hay and 
cloyer graſs, and how much had been depaſtured in each year, 
and the value of the tithes thereof reſpectively. He alſo ſaid, hat there was a 
that no tithe in kind had, within time of memory, been due or ponent _ 
payable within the faid pariſh for hay or clover graſs, for that a the tithe hay of 
modus of fourpence an acre for hay ground, or ſome other the other lands; 
medus in lieu of tithe hay in kind, had been always due to the 
rector; and he inſiſted, that no tithe in kind was due, but that 


fourpence 


refidue 
lands tithe 
3 

the 


and 

— 
aid 
not 


other perſons, nor the values of ſuch agiſtment z but he Gated 

| what turnips he had, and the. value thereof, and ſet out 
nan account of the number of the cows, ſheep, calves, and 
lambs which he had in each year, and the value of the tithe of 


Faſter 
vader ſuch exemption, He admitted, that he a corn mill ; 
that the mill and inſiſted, that it was an ancient manor mill within the Demeſre 
— tance Lands ; that it had been ſtanding within the ſaid manor prior to 
> ons =" the reign of Edward the Second, and had been waſhed down; and 
ö he inſiſted, that the ſaid new mill ought to be conſidered as an an- 
cient mill, and that therefore no tithe was due for the ſame; and 
though it had he ſtated what quantities of corn, malt, and hops, had been ground 
been rebuilt z thereat, and the value of the mulcture thereof, and what ex- 
| pence he had been at in rebuilding the ſame ; and averred, that 
ces had on an average, one year with another, amounted 
more than the mulcture, ſo that no profit had ariſen to 
for the fame. He alſo ſaid, that he occupied divers other 
in the ſaid pariſh, and that he had duly paid the plaintiff 
the tithes thereof, according to a compolition made by the 
intiff with him and other occupiers of land there z and he 
infiſted, that the tithes of ſuch other lands in his occupation, 
being demeſne lands, were not payable in kind, but that four- 
e an acre, or ſome other modus; was due in lieu thereof. He 
inſiſted, that an ancient modys of one penny a rood for all 
growed in the ſaid pariſh (except the lands tithe free or 
by a modus after-mentioned), and which are called Leys, 
had immemorially been paid to the rector in lieu of tithe hay 
in kind, He further ſaid, that an ancient church ſtood on part 
of the Demeſne Lands, cloſe to the manor-houſe, which he be- 
lieved was built by the lords of the manor, and endowed with a 
ſtipend of ſix pounds, thirteen ſhillings, and fourpence, as a full 
compoſition in lieu of all tithes payable out of h Deme/ſne Lands 
to the rector of the ſaid pariſh, the ſame being a peculiar of 
that a preſcrip- itſelf. He alſo ſaid, that in 1666 E. Lawrence was rector 
tive rent of 4d of Halten, and C. Carus lord of the manor, and owner of 
1 leu of the the ſaid houſe and demeſne lands ; that the ſaid Lawrence 
_ comtiths; then demanded tithes in kind for the Demeſne Lands ; that 
diſputes ariſing thereupon, the ſame were referred to T. 
Simpſon, who, by his award dated the twenty-ninth of March 
1666 (reciting, that he was fully fatisfied the tithes of 
corn, grain, and other things from the Demeſne Lands were 
never paid in kind, but a ſmall preſcriptive rent of ſour- 
pence a year in full of all tithes for the Demeſne Lands ), 
and had been e- did award, that the ſaid Carus ſhould, on or before the tenth 
| n by an day of April then next, pay to the ſaid Lawrence one ſhilling and 


eightpence, 
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eightpence; being the faid preſcriptive rent of fourpence a-year weryranzas 
for five years then in arrear, — continue to pay the ſaid againſt 
fourpence at yearly for the tithe of the Demeſne Lands x BN 
and that the ſaid Lowrence ſhould enter the faid payment of 
nee in his ſaid tithing-book ; that after he had purchaſed that he had ce. 

the faid manor and Demeſne Lands, he cauſed the ſaid fourpence gularly tendered 
to be annually tendered at Lafer in lieu of the faid- tithes, ibe fame 3 
zthough he apprehended the Deme/ne Lands were not liable to 
——— kind, or any modus in lieu thereof : and he 

ſted, that if ſuch general exemption could not be proved, 
the faid preſcriptive payment of fourpence a - year ought to be 
deemed a full diſcharge of all tithes for the ſaid Deme/ne Lands. + 
He alſo faid, that he had not in his cuſtody, nor ever ſaw any 
conveyances w it appeared, that a modus of fix pounds, 
thirteen ſhillings, and fourpence had deen immemorially paid in 
lieu of the tithe of the Demeſne Lands; and inſiſted, that the 
owners of the manor did, in their conveyances of part of the De- 
meſne, charge the whole of the ſaid mwdus on the lands fo ſold. 
He further faid, that the ſaid manſion-houſe had been plundered 
in inſurrections, and once burnt by the Scots, whereby many of 
the family deeds had been deſtroyed, by which deeds the original 
of fuch exemption would have been manifeſted, He further that there might 
ſaid, that he believed that there might be ſuch ſeveral moduſes beſeveral made 
pon out of eighteen parcels of land lying I in the payable out of 
aid pariſh, and payable as in the bill; and that —_— 
ſuch moduſes were paid in lieu of great tithes only, ſome in lieu of ing 0 fl. 1 
tithe hay only, and others in lieu of all tithes and Zafter dues, and 44d, 
which together amounted to fix pounds, thirteen ſhillings, and 
fourpence ; but whether ſuch moduſes were originally diſtin, 
and covered one particular tenement, he could not ſay; but that 
the ſame had been originally paid out of the fix ancient eſtates of of which che 
which the manſion-houſe and the Demeſne Lands now belonging Lands 
to him had been formerly one, and therefore ought to be exempt e formerly 
from payment of tithes in kind. He admitted, that he did, pre- 
vious to the filing of the bill, pretend, that his manſion-houſe and 
the Demeſne Lands were diſcharged from the payment of any 
other modus than that of fourpence, which he then apprehended 
was the modus payable for the ſame, and which was part of the 
faid original modus of fix pounds, thirteen ſhillings, and fourpence; 
and that he had not paid the plaintiff any of the tithes in kind, 
or any ſatisfaction for the ſame, but had paid the tithes and 
ſums ſtated in the bill, in lieu of tithes of the lands that were 
not demeſne. He inſiſted, that tithes in kind were not due 
for the ſaid manſion-houſe and Demeſne Lands, but that the ſaine 
were exempted by the modus aforeſaid. He denied, that the mill that che mit 
was erected on waſte ground as an entire new erection where no was rebuilt cn 
building had ever been made, or upon any other ground than the ie ſcite of the 
ſcite of the Old Manor Mill, He admitted, that he had built a % . 
dwelling-houſe and other conveniences for his millers and 


ſervants 
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WzTuznnzAD ſervants on a vacant piece of ground adjoining» to the ſaid mill. 

8 „ He alſo inſiſted, that no tithe hay or clover cut from any of his 

eee lands in the ſaid pariſh which are not called Demeſne, but were 

that a penny * diſtinguiſhed by the name of Lor, was due to the plaintiff, 

but that an ancient modut of one penny a rood had, for time 

pad for Ly immemorial, been payable in lieu of tithes of hay and clover 

Cra, - * ly arifing on the faid lands called Ley at Eafter yearly, and 

he 2 forth the names of the ſeveral. cloſes for which he 

claimed the benefit of the ſaid modus, with the contents thereof. 

according to the He alſo ſaid, that ſuch modus of one penny a rood had, for time 

meafure of the immemorial, been paid for ſuch Leys according to the cufleomary 
EY meaſure of the country, and not according 0 the Patty meaſ: 

and he inſiſted, that the ſame ought in like manner to be paid 

for the future. He alſo ſaid, that allſuch lands in the ſaid pariſh 

as were of a ſoft moiſt. quality, and which generally produced 

large quantities of graſs and hay in their natural ſtate, and were 

improper. for other cultivation, were known by the name of 

that ta Gran®! the Meadow, and the hay thereon called-/meadow' Bay; and that 

4e de dry lands All fuch lands as were of a dry hard- quality, and Which might 

plougbed, be mowed, paſtured, or ploughed at pleaſure, and as the courſe 

| of huſbandry required, were called Arabie Lands, which when in 

|. tillage} were called Ploughed Lands, and when in paſture or 

moving were called _ and that the hay thereof were of two 

ſorts ; that it was called cover hay when raiſed from clover 

ſeed, and ley hay when made from natural graſs; that all 

ſuch other dry hard lands in the ſaid pariſh as were, from 

_ the ſhallowneſs of the ſoil, the quantity of ſtones therein, 

and foch lands or the declivity of their ſituation, incapable of being ploughed 

as were too dry to advantage, and therefore had been always or mown, 

II were alſo always called Leys or Ley Ground, as the hay therefrom 

„ 6 was called /ey hay ; that ſuch diſtinctions had always prevailed, 

and been underſtood in the ſaid pariſh and the neighbourhood. 

He denied, that it would-by in the power of him, or any other 

.occupier of ancient meadow land in the ſaid pariſh, and which 

had never been occupied as arable, by converting it into arable, 

and afterwards laying it to graſs and occupying it as leys for 

growing hay, to defeat the plaintiff and his ſucceſſors of the 

tithes ariſing on ſuch ancient meadow and paſture. He ſaid, 

that he had in his cuſtody an Eafter book formerly belonging to 

Ar. Ruſvton, and alſo ſeveral Eaſter books lately 3 to 

Mr. Milſon, who were both rectors of the ſaid pariſh, w ich he 

left for the plaintiff's production, and had no other books; 

and that it -appeared by them, that no tithe hay in kind was 

due for-the ſaid lands within the ſaid pariſh; except the ſaid 

modus of one penny a rood for the ſaid lands called the Leys. 

He ſaid, that he believed that the pariſh of Halton was divided 

into two diſtricts, the one called the Lower or Halton End, and the 

other the Upper or Haughton End; that there was in Halton End 

but a very ſmall quantity of meadow ground, and that * 

e 
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the modus eſtabliſhed in lieu of the tithes being ſo inconſiderable 
had been neglected to be received by the rector of the ſaid 
2 3 that in Haughton End there had, for time immemorial, 

many meadows ; that a modus of one penny had been 
paid to the rector of the pariſh by every occupier of meadow 
ground within the ſaid laſt- mentioned diſtri, in lieu of 
tithes of meadow ground within the ſame z that ſuch modus 
had been accepted by the rectors for the time being, and the 
ſame had been paid at Zafter yearly, or as ſoon after as de- 
manded; and that it appeared by ſuch Zafter books, that 
the ſaid modus had been fo as aforeſaid conſtantly paid and 


received in lieu of the tithes of the meadows in the ſaid laſt- 
mentioned diſtrict. ' 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel ſeve- 
ral days ; and reading part of the defendants anſwersz an 
order to prove exhibits viva vace, We. viz. a copy of the 
inquiſition taken on the attainder of Ranulphus Lord Dacre, 
dated the twenty-cighth of Auguſt, in the ſixth year of Edward 
the Fourth, touching the manor of Ha!ton ; a copy of the grant 
from the crown, in the thirty-firſt year of Quren Elizabeth, of 
the manor of Halton to William Tipper and Rebert Dae; 
ſeveral depoſitions ; the copy of a terrier of the pariſh of 
Halton, kept in the regiſtry of the epiſcopal court of Cheſter, 
but the Court refuſed ſuch copy to be read, as not being legal 
evidence; and on reading the firſt tem in an Zafter book of 
Ri/bton, clerk, a former rector of the ſaid pariſh, containing 
entries of particular Eaſſer reckonings; and on reading the 
following evidence for the defendant, wiz. a copy of part of 
the book called Doomsbar, kept in the chapter-houſe at 
Weſtminſter, viz. « Kwerkſbire Weſt Riding Agemundreneſs Mm. 
& in Halton habuit comes tofti ſex carucatus lex. at Geldham ;” 
alſo a copy from the firſt fruits office of the valuation of the 
rectory of Halton, taken in the twenty-ſixth year of the reign of 
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Werutuirat 


againſt 
BzxADSHAW. 


The cauſe 
heard. 


The evidence. 
read. 


Evidence ts · 
jected. 


Henry the Eighth, viz. « Decanatus de Kenda — Halion Rectoria 


* Valet in Manſione cum Terr. Dominical eidem annexat Gl. 17s. 4d. 
« Decim Granorum 10l. c.; alſo a decree, dated the twenty- 
fifth of June 1753, in the court of the duchy of Lancaſter, be- 
tween T Whitehead, plaintiff, and Thomas Carus and others, 
defendants z an indenture tripartite, dated the - twenty-firſt of 
April 1662, ſigned Thomas Carus, Nathaniel Weſt ; an award, 
dated the twenty-ninth of March 1666, ſigned Thomas Simpſon ; 
and reading ſeveral depoſitions z and upon the defendant's 
counſel offering to read a copy of an inquiſition taken poſt mortem 
of Sir Wilkam Dacre, in the thirty- fifth year of Edward the Third, 
ſo far as the original thereof was legivle, and the Court refuſing 
to permit ſuch copy to be read, as not being ſtamped according 
to the form of the ſtatute in that behalf made; and reading the 

Vor, III. Ff | part 
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WxzTHERHEAD part of the bill which related to the tithe of milk; the de- 
Ba * poſitions of H. Smith, to the eighth inſtant ; and of J. Parker 
nau. to the ſeventh inſtant z an indenture, dated the fourteenth of 
February 1660, between Thomas Carus and Sir George Middleton, 
and others; another indenture, dated the fourteenth of May, 
in the firſt year of Charles the Firſt, between Charles Carus and 
J. Corus and Edmund Berwick ; and on reading part of a book 
in the cuſtody of his majeſty's remembrancer of this court, in- 
titled * Tenoris Rot. de particulis Antique Taxationis Bonor: Spirit: 
« of Temporal: cleri Dioces Eber, pen Scai Domi Regis 20th 
« Edu. 1. decanatus de Lonſdale et Kendall, Ecclefie de Halton, 
« 18 Marcas ;” a copy of a writ and inquiſition po/? mortem, of 
Sir William Dacre, dated the ſeventh of Auguſt, in the twenty 
fifth year of Edward the Third; and upon producing the copy 
of an imperfect record of an inquiſition po/? mortem, of M. De 
Dacre, in the thirty fifth of Edward the Third, as further evi. 
Evidence re - dence for the ſaid defendant ; and the Court refuſing the ſame 
JeQed. to be read; and upon hearing the reply; the cauſe was ordered 
to ſtand over for the judgment of the Court; and the fame 
now ſtanding for the opinion of the Court; 


The billdiſmiff- - TRR Cour T ordered the bill, as to the demand for tithe hay 
9 3 = on the Ley Grounds, and for the tithe of the mill, and for 
Ly *. : Eaſter offering:, to be diſmiſſed; the deputy remembrancer 
andthe mulcture to take an account of what was due for the tithes of corn, 
of the mill; and and hay on the natural meadow land; turnips z the agiſtment 
the tithes. of of barren and unprofitable cattle ; and no coſts to be paid by 


— either party to the other; further directions to be reſerved 


turnips, and a- until aſter the report. 


giſtments de- Tux CourT FULL, 
Creed, 
Hitazny Ten MorGAN againſt NEVILLE. 

13. Gxo, 3. 


 #Effex, 25th February 1773. 


The reQor of THE rector of Little Leighs, in Eſex, claimed all the tithes, 
Eher, is rar Jap both great and ſmall, which had ariſen therein, particu- 
by the euſtom ef larly the tithe of milk; and, inſiſting, that by the cuſtom of the 
= pariſh, to pariſh, the tithe of the milk ought to be brought to the porch 
— os m— of the church, for the uſe of the parſon, prayed an account 
at the church Of the tithe of milk, which had been withheld ſince the year 


porch, 1765, and a ſatisfaction for the ſame, 


The defendant inſiſted, that he had ſet ont every tenth meal 
of milk in clean pans or veſſels; that the plaintiff might have 
fetched it away, if he had thought proper; but that having ne- 
glected ſo to do in a reaſonable time, he bad cauſed the ſaid 
tithe milk to be thrown away; and he denied the cuſtom ſtated 

in 
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in the bill, and prayed, that an iſſue might be directed to Mon can 

wry *. | na | 
The plaintiff replied ; the defendants rejoined ; and witneſſes 

were examined on the part of the defendant z and now upon 

hearing counſel of both ſides 3 and reading an order, made the 

third day of February inſtant, for reading the depofitions taken 

in a formet cauſe (a) ; 


THg CoUNSsEL for the defendant objected to the reading the 
faid depoſitions z, and on debate of the matter, Tax Cour 
over-ruled the objection. 

The depoſitions were accordingly read for the plaintiff; and 
alſo the depoſitions taken in this cauſe, on behalf of the defend- 

ant; and after hearing counſel on both ſides; 


Tat Court ordered the defendant to account for the tithe 
milk, during the time demanded by the bill, and pay the plains 
tiſf the value thereof, with his coſts of ſuit, 


(+) Vide ante, 153. 


SELLON againſt Parry. 1 Hitany Tan 
Middleſex, 25th February 1773. 13. G. 3. 


HE bill ſtated, that the pariſhioners and inhabitants of the The curate cf 
pariſh of Saint James Clerkenwell, in the year 1656, . 7 
purchaſed the church yard, and the right of patronage of the Famer, mth rg 
laid pariſh, chargeable only with the yearly payment of four amis entitled 
pounds, cighteen ſhilings, and ninepence, for the perpetual to all the tithes 
maintenance of a curate to celebrate divine ſervice therein; that profits ariſ- 
the ſame were conveyed to truſtees for the only uſe and bene- _—_— = 
fit of the pariſhioners and inhabitants; that in the tenth year Janes and Sane 
of Deen Anne, an act of parliament paſſed empowering com- oo 
miſſioners to build fifty new churches, or to make chapels 3. C. 5. Bum. 
pariſh churches ; to provide houſes for miniſters; and to cauſe *7 
church yards to be made and incloſed for ſuch new pariſſies 3 
that the (aid act directs, that there ſhall be a rector and ſuc- 
ceſſion of rectors in ſuch new churches and pariſhes, to have 
the cure of ſouls of the inhabitants in them, and impowers the 
ſaid commiſſioners to treat and agree with all perſons, having a 
right or intereſt in the advowlon, patronage, or nomination 
of the church in every pariſh, from which any part ſhall be 
taken, for the more effectual dividing and ſeparating ſuch pariſh, 
and-the tithes, oblations, dues, and revenues belonging to the 
church, and to agree concerning ſettling the rights of patronage 
of every new church for ever, . PROVIDED ALWAYS, that this 
« act ſhall not extend to deprive the ſucceſſors of the preſeat 
« rectors, vicars, and other ecclefiaſtical perſons, having the 
« cure of ſouls of or in the pariſh church, out of which any 
Fifa « part 
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« part or diſtrict ſhall be divided or taken, of any tithes, 
& dues, or profits belonging to any one of them reſpectively, 
« until ſuch agreements or ſettlements, for the more effectual 
&« dividing and ſeparating any ſuch pariſh reſpectively, be made 
« and inrolled, and take effect as aforeſaid, with relation to 
« ſuch ſucceſſors reſpectively; but that the ſucceſſors of the 
tt incumbents, till ſuch agreements and ſettlements be made 
& and take effect, ſhall and may have, hold, and enjoy the 
&« the ſaid reſpective rectories, vicarages, and coracies, and the 
&« tithes, dues, and profits thereof, in as ample manner as if 
« this act had not been made, and as the preſent rectors, and 
« other eccleſiaſtical perſons, who are to hold and enjoy the 
« ſame, during their reſpective incumbrances, are of right to 
« hold and enjoy the fame.” That the commiſſioners under 
the ſaid commiſſion, in the year 1723, purchaſed of Simon 
Mitchell, fince deceaſed, a chapel called Ayleſbury Chapel and two 
houſes adjoining, in the ſaid pariſh of wars aaa, Clerkenwell z 
that the ſaid chapel, ſoon after-fuch purchaſe was conſecrated ; 
that the ſaid commiſſioners alſo deſcribed a diſtrift or diviſion 


out of the ſaid pariſh of Saint James, and called the faid cha- 


pel and diſtrict Saint Jobi church and pariſh ; that theſe pro- 


' ceedings were inrolled in chancery, according to the directions 


of the act; that the pariſhioners and inhabitants of the pariſh 
objected to ſuch diviſion at the time it was made, and had ne- 
ver conſented to a ſeparation of this or any other kind, nor en- 
tered into any agreement with the commiſſioners or others 
concerning ſettling the right of patronage of the ſaid new 
church called Saint John's, or concerning the diviſion of the 
pariſh, the church and poor, rates Pr which were ſtill 
made by the officers of the old pariſh of Saint James, and 
collected equally through both pariſhes ; that the miniſters of 
Saint Fames, Clerkenwell had conſtantly and uninterruptedly 
dane and continued to do duty in the diſtrict or pariſh-of 
Saint John, ſuch as baptizing children there, marrying and 
churching perſons reſiding therein, and receiving fees for 
the ſame; that the rectors of the new pariſh or church of Saint 
Jobn however (under the notion of having the cure of ſouls 
of the inhabitants within the diſtri thereof) had ſucceſſively 
taken upon themſelves to baptize, marry, church, and bury 
in the ſaid diſtrift, and to keep regiſters of the ſame, but 
not without repeated objections and remonſtrances from the 
miniſters of the old pariſh of Saint James; that in 1729 the 
right of election and appoihtment of a curate or miniſter to the 
ſaid pariſh of Saint James was decreed by this court (a) to be 
in the pariſhioners and inhabitants of the pariſh of Saint James, 
of which the inhabitants of Saint Jobn, paying to the rates for 
the church and poor, were a part; that the plaintiff having 


e Trin. Term, 3. Geo. a. Attorney General v. Nicholſon, hee ; 
. 5 n 


DURING THE REIGN OF GEORGE THE THIRD. 


been duly elected and licenced to the ſaid curacy of Saint Famer, 
according to ſuch determined right, frequently called upon the 
defendant (who was miniſter or rector of the ſaid diſtrict of 
Saint John, and had taken upon him to baptize, marry, church, 
and bury within the ſaid diſtriCt) for the fees, dues, and profits 
received by him within the ſaid diſtrift, belonging to the plain- 
tiff from the time he became ſo elected and licenced into the 
ſaid curacy of Saint James, but without effect; that the plain- 
tiff thereupon brought his action in the court of king's bench 
for the ſame, and in order to end the ſaid diſpute entered into 
an agreement with the defendant, as ſet forth verbatim in. his 
bill ; that in purſuance of the ſaid agreement a trial was had 
on the ſaid action, and a verdict was found for the plaintiff, 
and ten pounds damages, ſubject to the opinion of the court, 
upon a queſtion in the Bid bill mentioned; that notwithſtandin 
the ſaid verdict and judgment the defendant had perform 
divers miniſterial offices within the ſaid diſtrict, and had re- 
ceived fees and gratuities for the ſame ; that the plaintiff ap- 
plied to him by letters requiring him to deſiſt from performing 
the ſaid offices of marriage, baptiſm, burial, and churching 
in the ſaid diſtrict or pariſh of Saint John, taken out of the 
pariſh of Saint James, Clerkenwell, and by accounting with and 
paying to the plaintiff the fees and gratuities received by him 
for the performance of ſuch miniſterial offices, he being en- 
titled under the ſaid verdict and judgments to all tithes, dues, 
and profits for the performance of all ſuch miniſterial offices, in 
as ample a manner as if no diviſion had been made, according 
to the proviſo in the ſaid act of parliament ; but that the de- 
fendant, in contradiction as well to the ſaid act as to the ſaid 
agreement, verdict, and judgment, not only refuſed to give 
him, the plaintiff, any account of the fees and gratuities re- 
ceived by him for the performance of ſuch offices, but alſo 
threatened, that if he attempted to interfere with him therein, 
he would litigate the point to the laſt extremity. The bill 
therefore prayed, that the defendant might account with the 
plaintiff,and pay him all ſich fees and gratuities as he had received 
for the performance of the ſaid miniſterial offices, or any or either 
of them, and all damages and coſts of the ſaid verdi& and 
judgment in regard that he ſtill continued to perform the ſaid 
miniſterial offices, without accounting to the plaintiff for the 
ſame, and had put the plaintiff to the further trouble and expence 
of this ſuit, and that he might be reſtrained by an injunction 
from the performing ſuch offices for the future. 


The defendant admitted, that the pariſhioners of Saint James, 
Clerkenwell, purchaſed the church, church-yard, and right of 
patronage of the ſaid pariſh, chargeable only with the yearly 
payment of four pounds, eighteen ſhillings, and ninepence, 
for the perpetual maintenance of a curate to celebrate divine 
ſervice z that the ſame were conveyed to truſtees for the benefit 
ot the pariſhioners ; that the ſtatutes of Qn Anne were 
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paſſed ; that there was an inſtrument inrolled in the court of 
chancery, whereby it appeared that the commiſfioners under 
the laſt act, about the year 1723, purchaſed of Simon Mitchell, 


a chapel called Ayigſbury Chapel and two houſes adjoining, in the 


pariſh of Saint Fames, Clerkenwell ; that the faid chapel was 
afterwards conſecrated ; that the commiſfioners did alſo de- 
ſcribe and aſcertain a diſtrict or diviſion out of the faid pariſh 
of Saint Famer, Clerkemoell ;, that the ſaid chapel and diſtrict 
were ſet out and aſcertained by them to be, to all intents and pur- 
poſes, the diſtri, pariſh church, and pariſh of Saint John, 
Clerkenwell ; that the ſaid parithes were thereby, with reſpect 
to the bounds and limits of the ſame, weli and ſufficiently di- 
vided; that the bounds and limits of each of the ſaid pariſhes 
were thereby fully ſet out and aſcertained ; that it appeared from 
THE VesTRxY Book of the pariſh of Saint Fames's, that the 
rectory and veſtry of the pariſh of Saint Fohn did, about the 
year 1723, call upon the miniſtzr, churchwardens, and over- 
ſeers af the poor, and principal inhabitants of the pariſh of 
Saint Fames, to meet and treat with them touching the more 
effectual diviſion of the ſaid pariſhes, as to all church and pariſh 
rates, purſuant to the ſaid act; that they received na anſwer 
thereto ; that none of the pariſhoners and inhabitants of Saint 
James's did enter into any agreement with the faid commiſſſoners 
or others, concerning ſettling the right of patronage of the ſaid 
new church called Saint John. But he contended, that the 
preſentation to the church of the ſaid pariſh of Saint 
was and had been ever fince it was conſtituted a pariſh, in 4 HR 
Crown of Great Britain; the patrons of the ſaid old pariſh of 
Saint James, Clerkenwell, not having met the commiſſioners 
under the ſtatute 9. Anne to ſettle the right of patronage 3 
and he faid, that the pariſhes having been fully and clearly 
divided in manner aforeſaid, he had ſince ſuch diviſion been 
reſented to the pariſh church of Saint John by Lord Camden, 
late chancellor, and admitted to the cure of ſouls therein by 
the biſhop of London, and legally inducted into the ſame ;z that 


the pariſhioners of Saint James had not entered into any agree- 


ment with the commiſſioners or others, touching the diviſion 
of the pariſh of Saint Jehn, for church and poor rates; 
that the ſaid rates were ſtill made by the officers of the old 
pariſh of Saint James's, and collected equally through both pa- 
riſhes, although their right ſo to do without the con- 
currence of the officers of the pariſh of Saint John was in 
litigation. He denied, that the miniſters of cond} oaup- had 
conſtantly and uninterruptedly done and continued to do duty 
in the diſtrict or pariſh of Saint Jobn, ſuch as baptizing chil- 
dren there, and marrying and churching perſons reſiding there, 
or that they had conſtantly received fees for the ſame, = that 
the defendant's predeceſſor conſtantly denied that the miniſter 


of the old pariſh of Saint James had any right to do ſuch duty 
in 
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in the pariſh of Saint John, or to receive any fees for the ſame ; 
and that he, ever ſince he had been rector of Saiat Jabn'g, had 
conſtantly denied the plaintiff's right to do ſuch duty. He 
admitted, that in the year 1729, the right of election or ap- 
pointment of a curate to the pariſh of Saint James's was litigateds 
and that it was determined to be in the inhabitants of the pa- 
riſhes of Saint Famess and Saint John paying ſcot and lot. 
He alſo admitted, that the plaintiff was duly elected curate of 
the faid pariſh of Saint Fames's by the inhabitants of both 
pariſhes, they having the right of patronage of the curacy of 
Saint James. He alſo admitted, that the plaintiff brought an 
action againſt him in the court of king's bench for the recovery 
of the money received by him for ſurplice fees, marriages, bap- 
tiſms, churchings, and burials in the ſaid pariſh of Saint Jobn; that 
they entered into ſuch agreement; and that ſuch trial was had, 
&c. and verdict given for ten pounds damages, &c. as ſtated 
in the bill, but that he did not agree with him as to all 
the points. He alſo admitted, that he had received two let- 
ters from the plaintiff to ſuch purport as ftated in the bill, but 
he denied that he had refuſed to conform to the ſaid agreement 
ſo entered into between them, or to comply with the verdict 
and judgment. He admitted, that he had not deſiſted from the 
performance of miniſterial offices in the ſaid diſtri& or pariſh 
of Saint Jobn, but had exerciſed ſuch agreeable, as he apprehend- 
ed, to the opinion of the court of king's bench, and therefore 
he inſiſted that, by ſo doing, he had not refuſed to conform to 
the ſaid agreement, 'or to comply with the ſaid judgment. He 
ſaid, that he had never refuſed to account with the plaintiff for 
ſtated ſurplice fees received by him, and had been always fince 
the ſaid verdict, and was ready and willing to account for and 
pay to the plaintiff all ſuch ſurplice fees as could be legally de- 
manded by him, as rector of the ſaid pariſh of Saint Jobn, which 
he had received for the performance of ſuch miniſterial offices in 
the ſaid pariſh, and that he bad ſet forth the ſame in a ſchedule to 
his anſwer, being eleven pounds, ſixteen ſhillings, for burials, 
marriages, and churchings, and that as to fees for chriſtenings 
no fee could be legally demanded for the ſame, baptiſm being a 
ſacrament, But he inſiſted, that he, being compellable as 
rector of the ſaid pariſh of Saint Jabu to do the duty of the 
lame, was not accountable to the plaintiff for any gratuities or 
preſents received by him, for that if the plaintiff, as miniſter of 
Saint James's, had a right to exerciſe miniſterial functions in the 
pariſh of Saint Jobu, then he, the defendant, although duly ap- 
pointed rector purſuant to the laſt act of the tenth year of 
Dueen Anne, was reduced to a nominal rector, and to the hard 
ſituation of having the cure of ſouls, and being compelled to do 
the duty without receiving any reward or ſatisfaction for his 
labour, or even any ſupport or maintenance in his ſtation. 
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Szrrom The plaintiff replied 3 the defendant. rejoined ; and wit 

nt nefles were examined on both fides ; and upon hearing counſel 

paar. on the fourteenth day of December laſt, for both parties; and 
on reading the caſe for the opinion of the court of king's 
bench; the cauſe was adjourned over to this term for the opinion 
of the court; and now it came on accordingly, when 


TE Court ordered the bill to be diſmiſſed, as far as the fame 
prayed an injunction againſt the defendant; aND DECLARED, 
that as there had been no agreement or ſettlement between 
the commiſſioners appointed by the ſtatute, and the perſons 
having the nomination of the perpetual curacy of Saint James's, 
Clerkenwell, the plaintiff ought to enjoy his curacy, and the 
tithes, dues, and profits thereof, in as ample a manner as if the 
ſaid act had not been made, or as the former curateg of the 
ſaid pariſh of Saint Fames's had enjoyed the ſame z and that he 
was entitled to all the ſeveral fees mentioned in the caſe, ſtated 
for the opinion of the court of king's bench, which had ariſen 
or which ſhould ariſe within the diſtrict called Saint Fohr's 

riſh; AND THEREUPON ORDERED the defendant to account 

or all ſuch tithes, dues, and profits received by him, or by any 
other perſon or perſons to his uſe, from the fourteenth day of 
May 1771 (the time that the ſum of ten pounds, in the plead- 
ings of this cauſe mentioned was received by the defendant) 
coſts and further directions to be reſeryed till after report. 

dur THE, Chief Baron, 

.. ADAMs, Baron, 
P ERROTT, Baron, 


Farmer TN Jacxsox, D. D. againſt HIxDE, D. D. 


13. Gto. 3. . Middleſex, 3d May 1 773. 


The pariſh clerk THE bill ſtated, that by the ſtatute 30. Car. 2. it was enact- 

| ed, „ That the rector of the pariſh of Saint Ann, in Weft- 
J's grow eos = cc nin fer, with the conſent of the burgeſſes, churchwardens 
8 a in and other the principal inhabitants thereof, ſhould or might 
holy orders, but * from time to time nominate and appoint one fit perſon to 
may perform c be clerk of the faid pariſh, to which clerk there ſhould be 
the duties of cc the like fees, dues, perquiſites, and profits allowed as were 


lay dak, eher & belonging to the clerk of the pariſh of Saint Martin in the 


| by himſelf or by © Fields.” That according to the liſt of fees eſtabliſhed in the 


deputy ; and be pariſh of Saint Martin in the Fields, the clerk was entitled to 
3» entitled to fe one third part of all the fees, perquiſites, and profits ariſing from 


— baptiſms, churchings, marriages, and burials, and the rector to 


baptiſms, the other two thirds parts ; that on the fifth of December 1765» 
73 


churchings,rar- the plaintiff was duly appointed by the Biſhop of Saint Davi 
— — bu- the then rector of the pariſh of Saint Ann, WW eſiminſter, to the 
manner as the clerk of Saint Martin's in the Field's is entitled to receive ſuch fees, 8 
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office of clerk of the ſaid pariſh ; that the appointment was Jaerson 


confirmed by the then Bi/bop of London, within whoſe dioceſe 
the pariſh is ſituate ; that he had ever ſince by himſelf or de- 
puty duly diſcharged the duties of the ſaid office; that he had 
.received one third of the fees, perquiſites, and profits arifin 
from baptiſms, churchings, marriages, and burials perform 


or celebrated in the ſaid pariſh, until the death of the Biſbop of 


Saint David's, which happened on the thirty-firſt March 1967; 
that ſome ſhort time afterwards the defendant was inſtituted 
and inducted into the ſaid rectory and pariſh church of Saint 
Ann; that he had ever ſince officiated in the cure there ; that 
he had received the whole of the fees ever ſince, without ac- 


counting for or ſatisfying the plaintiff the third part thereof; 


that he had refuſed to pay him the ſame, on a falſe pretence 
that he had neglected to aſſiſt him in the publick duties of his 
function as clerk ; and that therefore he, the defendant, was 
not accountable to him for the ſame, The bill then charged, 
that the office of clerk of the ſaid pariſh was a lay office, and 
might be exerciſed as well by a layman as by a perſon in holy 
orders; and that the ſaid act of parliament does not require the 
clerk of the ſaid pariſh to be in holy orders; and inſiſted, that 
it was not incumbent on him, as clerk, to aſſiſt the rector in the 
exerciſe of his function as rector, but that having by himſelf or 
his deputy diſcharged the proper duties of his office, he was en- 
titled to one third part of the ſaid fees. The bill therefore 
prayed, that the defehdant might be decreed to account for one 
third part of all the fees of baptiſms, churchings, marriages, and 
burials which had been performed within the ſaid parith, ſince 
the time of the defendant's being inducted into the ſaid rectory, 
and pay ſuch ſums as ſhould appear due on ſuch account; and 
that the plaintiff's right, as clerk of the ſaid pariſh, to one 
third part of ſuch fees might be eſtabliſhed, 


The defendant ſaid, that the clerk of the pariſh of Saint 
Martin had always been and was at the time of paſſing the 
30. Car. 2. c. 7. a perſon in holy orders, and had conſtantly, by 
himſelf or deputy, performed part of the cure of the pariſh, as 
aſſiſtant therein to the vicar ; that he, the clerk of the pariſh 
of Saint Martin, was not entitled to one third part of the fees 
within the faid pariſh, or the vicar thereof, there , being no 
rector, to the other two thirds, but that when a child was 


chriſtened at church the fee due thereon was divided into thirds, 


two thirds to the rector of Saint Ann's, or the vicar of Saint 
Martin's, and one third to the clerk in orders, but that if the 
chriſtening was at home, the fee was three ſhillings and ſixpence, 
of which two ſhillings and ſixpence went to the rector of Saint 
Ann's and vicar of Saint Martin's, and one ſhilling only to the 
clerk, except when ſuch chriſtening was performed by the 
rector of Saint Ann's, in which cafe he had been lways uſed 
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to keep the whole fee; that at Saint Martin's if the vicar chriſ- 
tened a child at home, and the deputy of the clerk in orders 
did not attend the ſame, the vicar accounted for one third of 
the ſaid fee to the clerk in orders, but that if the deputy of the 
clerk in orders did attend, the vicar did not account for an 
part of ſuch fee to the clerk in orders, his deputy in that 
always receiving or being preſumed to receive from the parent 
or friends of the child ſo chriſtened a reaſonable gratuity for 
His attendance ; that it had always been cuſtomary in the pariſh 
of Saint Ann, for the rector when he chriſtened a child him- 
ſelf, to take the whole fee for ſuch chriſtening, without ac- 


. counting for any part thereof to the clerk in orders, that the 


Fees on a marriage, both at Saint Martin's and Saint Ann's, were 
and always had been if by licence ten ſhillings, of which the vicar 
of Saint Martin's and rector of Saint Ams received ſix ſhillings, 


the clerk in orders two ſhillings, and the ſexton two ſhillings, 


and if the marriage was by banns the whole fee was ſeven 
ſhillings and fixpence, of which the rector of Saint Ann's and 


the vicar of Saint Martins received four ſhillings, the clerk in 


orders two ſhillings, and the ſexton one ſhilling and ſixpence; 
and if the rector, vicar, clerk in orders, or curate in either 
Pariſh received more than ſuch common fees, the overplus be- 
yond the common fees before- mentioned, to the clerk in orders 
and the ſexton, belonged to the vicar of Saint Martin's, but 
that at Saint Ann's, if the fee for marrying was given to the 
rector only, it has always had been cuſtomary for the rector 
to pay the clerk in orders and ſexton their ordinary and uſual 
fees, and to keep the reſt to himſelf; and that if the fee upon 
a marriage was paid, or any complement made on that account, 
both to the rector and to the clerk in orders, then it had always 
been cuſtomary for each to keep what was ſo given ; but that 
fince the plaintiff had refuſed to attend or do any duty as clerk 
in orders himſelf, he, the defendant, had permitted his lay 
deputy to keep whatever he had received at ſuch marriage, 
without accounting to the plaintiff, inſiſting that the defendant 
ſhould pay or account for the ſame to the plaintiff out of what 
the defendant had received for ſuch marriage; that the fees for 
burials at Saint Ann's had been, ever fince the defendant had 
been rector of the pariſh, received by the ſexton, who had 
given him his fees, and paid, he believed, the clerk in orders, 
or his deputy his fees; that the clerk in orders at Saint Martin's 
did take one third of the fee for churching of women, the 
whole fee for which was one ſhilling and ſixpence, of which 
the vicar took one ſhilling, and the clerk in orders ſixpence; 
that at the time of paſling the ſaid ſtatute the clerk in orders at 
Saint Martin's did not claim any part of that fee; that no part 
of fuch fee had ever been claimed by the clerk in orders at 
Saint Ann's ; that no pariſh clerk was entitled to any part of 
the profits ariſing from the churching of women, it being an 


3 Hering, 
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4 and as ſuch perſonal to the miniſter ; that the fees be- 
mentioned to be due for marriages and chriſtenings in the 
ſaid pariſh of Saint Ann were the fame, and were divided be- 
tween the rector and the clerk, in the ſame proportions as in the 
pariſh of Saint George's, Hanover Square, where the pariſh clerk 
was always in holy orders, and always did one half of all the 

hial duty for the rector, preaching without receiving any ſa- 
— or allowance from the rector on that account; that the plain- 
tiff had not either by himſelf, or by a ſufficient deputy, diſcharged 
the duties of his ſaid office, for that about Lady Day 1767, he 
quitted the duties there as clerk in orders, and had only employed 
a lay perſon to attend ſervice as a lay parith clerk; that he had 
before conſtantly done a part of ſuch duty; that when he 
ſtood candidate for ſuch office he, by the printed bills he then 
diſtributed, defired « the votes and intereſt of the then rector, 
& burgefles, and inhabitants of the ſaid pariſh, to ſucceed the 
ce then late clerk in orders ;” that it had always been cuſtomary 
for the clerk in orders, both at S it Martin's and Saint Ann's, 
to have a lay deputy to do the common duty of a lay pariſh 
clerk ; and that he, the plaintiff, did not pay or allow ſuch 
deputy any ſalary or ſtipend for ſuch duty, although he, the 
plaintiff, did himſelf appoint ſuch lay deputy ; that by reaſon 
of the plaintiff's not doing the duties of his office, as clerk in 
orders, he, the defendant, had been obliged to appoint a curate 
for the duty, which ſhould have been done by the plaintiff, as 
clerk in orders of the ſaid pariſh ; that he therefore ſubmitted, 
that as the plaintiff had not by himſelf, or his ſufficient deputy, 
duly diſcharged the duties of the faid office of clerk in orders 
of the ſaid pariſh from Lady Day 1767, he was not, by virtue 
of the ſaid act of parliament, entitled to receive one third part 
or any part of the fees as aforeſaid, ſince that time. He fur- 
ther ſaid, that notwithſtanding the plaintiff had ſo neglected the 
duty of his office, he had conſtantly received the fees, in the 
ſame manner as if he had perſonally perform. d ſuch duty, ex- 
cept only that for about two months, he, rhe defendant, with- 
held the fees for marriages to the amount of one pound, four 
ſhillings ; but that he had fince cauſed the fame to be tendered 
to him, and that he had refuſed to accept the ſame, and ſave 
alſo that be, the defendant, had not paid or accounted to the 
plaintiff for the churching or chriſtening fees as aforeſaid, as it 
had always been uſual, when the rector chriſtened a child himſelf, 
to take the whole fee, without accounting for any part thereof 
to the clerk in orders; and that the clerk in orders never uſed 
to take any part of ſuch chriſtening, but when he chriſtened 
the child himſelf, or provided ſome perſon to perform ſuch 
duty for him, and as the plaintiff had never ſince Lady Day 
1767 officiated at any chriſtening in the ſaid pariſh, but they had 
all been performed by him or his curate, he, the defendant, had 


for that purpoſe kept the whole of ſuch fees; but he ſaid, that 
5 ir 
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Jacxeox, if the court ſhould be of. opinion that the plaintiff was entitled 
E to any ſuch fees, he was willing and offered to account for the 
. ſame in ſuch a manner as the Court ſhould direct. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 

were examined on both ſides; and the cauſe came on to be 
heard on the twenty-ſeventh day of February laſt; and upon 
hearing counſel on both fides ; and reading feveral proofs 
in the cauſe, it was adjourned over for the opinion of the Court; 
which now coming on accordingly ; 


Taz Cour declared, that the plaintiff, as pariſh clerk of 
the pariſh of Saint Ann, Weftminſter, was entitled to all dues, 
fees, perquiſites, and profits ariſing within the pariſh, in the 

- fame proportion as the pariſh clerk of Saint Martin in the Fields is 
entitled to dues, fees, perquiſites, and profits, within that pariſh 
AND THEREUPON ORDERED, the remembrancer to- enquire into 
and ſtate ſuch proportions to the Court. 


The deputy made his report, dated the fixth day of February 
inſtant ; and on the twenty-third of February 1775, the report 
was ratified and confirmed, 


Tax Cour accordingly ordered the deputy remembrancer 
to take an account of what was due to the plaintiff for fees, ac- 
cording to the proportions reported due to the clerk of Saint 
Martin in the Fields ; and on the twenty ſeventh of April 1779, 
the deputy made his report, which report was, on the ſeventh 
of May following, ratified and confirmed, and the defendant 
ordered to pay ninety-two pounds, two ſhillings, and ſixpence, 
for the plaintiff's proportion of the fees of baptiſms, church- 
ings, marriages, with the coſts of ſuit. 


| Erin Tan Paxxzr againſt ODL 1xG, 


23; Gzo. 3. I : Lincolnſhire, 3d May 1773. 


HE rector of Brig ſtey, in the county of Lincoln, claimed the 
=_ _—_— T great and ſmall tithes of the pariſh in kindy and ſtated, 
eve, is only that the defendant Od!ing, and others, of the pariſh of Brig ley, 
entitled to 9d. the defendant Partinſon of Hoghton le Clay, F. Bacon of Bondy, 


an acre from the and J. Curtis of Aſbby, in the ſaid county, had ſince his ap- 
ger dne who ointment in September 1768 held and occupied in the pariſh 


riſh, and to 10d. Of Brig ſley various lands, on which had ariſen the ſeveral 
an acre from titheable matters ſtated in the bill, and for the tithes of which 
the landbolders he prayed the Court would decree them reſpectively to ac- 


ho do 3 
bid in the pa. count. 
1 tbyyp The defendants inſiſted, FI Rs r, that all the occupiers of 
great and ſmal}, lands reſiding in the pariſh had been accuſtomed to pay to the 


arifing therein, rector yearly at the feaſt of Saint Michael ninepence an acrg 
m 
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in lieu of all the tithes ariſing out of ſuch lands; and that the 
rectors had conſtantly and invariably accepted the ſaid modus, in 
full ſatisfaction of all the ſaid tithes. SeconDLY, that all occu- 
piers of lands, not reſiding in the pariſh, had paid tenpence an 
acre, in full ſatisfaction of all tithes ariſing therein; that the 


rector for the time being had conſtantly and invariably accepted 


the ſaid modus, in full ſatisfaction for all the laſt- mentioned 
tithes. x 

Taz Court directed a trial at law upon the following 
iflues ; 


FigsT, Whether for and during the time whereof the me- 
* mory of man is not to the contrary, all occupiers of lands 
« and grounds in the pariſh or rectory of Brig ſley, in the county 
« of Lincoln, reſiding in the ſame pariſh, for the time being, 
tc have been uſed and accuſtomed to pay to the rector of the ſaid 
« pariſh or rectory of Brig /ley, for the time being, his farmers or 
vc tenants thereof, yearly at the feaſt of Saint Michael, or 
« whenever after that feaſt the ſaid rector, his farmers, tenants, 
« or agents ſhould require, the ſum of ninepence an acre, for 
ic every acre of the ſaid lands or grounds, in full compenſation, 
«© ſatisfaction, and diſcharge of and for all tithes whatſoever 
« arifing, growing, renewing, or happening in, out, of, or 
« upon the ſaid lands and grounds in each reſpective year.” 


SECONDLY, «„ And whether for and during all the time 
« whereof the memory of man is not to the contrary, all occu- 
« piers of lands and grounds in the pariſh or rectory of Brig/l 
« in the county of Lincoln, not reſiding in the ſame pariſh, 
« for the time being, have been uſed and accuſtomed to 
« to the rector of the ſaid rectory or pariſh of Brig ſley, for 
« the time being, his farmers, or tenants thereof, at the feaſt 
« of Saint Michael the Archangel, or whenever after that 
« feaſt the ſaid rector, his farmer, tenants, or agents ſhould 
&« require the ſame, the ſum of tenpence an acre, for every 
&« acre of the ſaid lands or grounds, in full compenſation, ſa- 
« tisfaction, and diſcharge of and for all tithes ariſing, growing, 
« renewing, or happening in, out of, or upon the ſaid lands 
ic and grounds, in each reſpective year.” The defendants in 
equity to be plaintiffs at law, with the uſual directions. 


Dy an order, dated the fourteenth of December 1773, the 
iſſues were ordered to be taken pro conſeſſo, as againſt the plain- 
tiff Pennell, he having declined to try the ſame, | 


The cauſe came on the third of February 1774, when 
Tu Cour ordered the bill to be diſnuſſed with coſts. 


SMYTHE, Chief Baron. | 

ADAMS, Baron. 

PerROTT, Baron. 
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1 OY | SMITH againf Parce. 
Dorſetſhire, 6th May 1773. 


The reQor of HE plaintiff, as owner and oceupier of lands in the pariſh 
—— 1 * of Stoke Abbott, in the county of Der/et, on behalf of him- 
— on t ſelf, and all the other owners and occupiers of land therein, 
a milch cow and filed his bill againſt the rector thereof, ſtating that Stoke Abbots 
10 44. a heiter, was a rectory within the deanery of Bridport, and dioceſe of 
— cu ct Brite; that there was within the ſaid parilh an immemorial 
the tithe mils euſtom for the occupiers of land to pay the rector thereof, at 
and calves of Eaſter in every year, eightpence for every milch cow by them 
duch cow and kept and depaſtured on their lands therein, in lieu of the tithe 
2 milk and calves of every ſuch cow ; that there was alſo andther like 
cuſtom, for the occupiers to pay to the rector at after yearly 
fourpence for every milch heifer by them kept, fed, and depaſ- 
tured on their lands in the ſaid pariſh, in lieu of the tithe of 
milk and calevs of every ſuch beifer; that 7. Phillips, a rector 
of the pariſh, had exhibited his bill in this court againſt Symes 
and others, occupiers of lands therein, to compel them to ſet 
out and pay the tithe of milk and calves in kind; that the de- 
fendants inſiſted on the aforeſaid ſeveral meduſes, and filed their 
croſs bill to eſtabliſh the ſame ; and on the hearing of the ſaid 
cauſes, the Court diſmifled with coſts ſo much of Philips's 
bill as related to the ſaid modu/es, and decreed them to be eſta- 
liſhed (a) ; that the ſucceeding rectors and their leſſees had 
ever ſince acquieſced in the ſaid decree ; but that the defendant 
now refuſed to accept of them, and inſiſted, that the tithes of 
cows and heifers ought to have been paid in kind, 'The bill 
then charged, that the ſaid madigſes extended to and included 
the tithes of calves, of cows, and of heifers, as well as their milk, 
and had from time immemorial been paid to and accepted by 
every rector of the ſaid pariſh, in lieu thereof, and prayed 

they might be eſtabliſhed. 


The defendant admitted, that there had been ſuch ancient 
moduſes ; and ſaid, that he had never refuſed to accept of them 
but that the bill he had filed againſt the plaintiff was intended 
to recover the tithes of wool, lambs, depaſturage of fheep, and 
other titheable matters, and that through miſtake cows, veifers, 
and calves were inſerted therein; and he diſclaimed any right or 
title to the tithes of milk and calves in kind. 


Tux Covxr accordingly ordered the defendant to accept from 
the occupiers of lands in the pariſh of Stabe Abbott, at Eafter yearly, 
the ſeveral meduſes of eightfence and fourpence as above ſtated, in 
lieu of the tithe of milk and calves of every milch cow and 


{a} Vol, 2. page 228. : 
g heiferz 
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heifer; to be reſtrained for the future from proceding againſt 
the plaintiff for the tithes in kind of ſuch milch cows and 
heifers, and to pay the plaintiff his coſts, 


TRR CourT FULL. 


CLEEves againſt kKxxrrox. 
Somerſetſhire, 19th May 1773. 7 


THx plaintiff, on behalf of himſelf and of all other the 
owners and occupiers of land in the pariſh of Saint De- 
cumans, in the county of Somerſet, filed his bill againſt the de- 
fendant as vicar of the ſaid pariſh, to eſtabliſh the following 
moduſes : FirsT, a modus of twopence for every cow, payable at 
Zaſier, in lieu of the tithe of milk; SECONDLY, a modus of fix- 
pence, payable at Eaſter, for every calf fallen and fold or killed 
within the pariſh; 'TuirDLY, a modus of one halfpenny, paya- 
ble as aforeſaid, for every calf fallen and fold, and killed, or 
reared in the pariſh, for and in lieu of the tithes of calves fallen 
and reared therein reſpectively ; FouRTHI x, a modus of one penny 
at Eaſſer, for every ancient garden or gardens, whether the owner 
had or held in his occupation one or more garden or gar- 
dens, in lieu of the tithes of all garden ſtuff yearly ariſing in 
ſuch garden or gardens; FieTHLY, a modus of one penny for 
every acre of graſs cut and mowed by every owner and occupier 
of land in the pariſh, in the firſt year after the tillage of the ſaid 
land, payable at Za/ter yearly, in lieu of the tithes of hay ariſing 
in and upon the ſaid lands in the firſt year after the tillage thereof. 


The defendant denied, that there were any ſuch modu/ſes as 
were charged in the bill, in lieu of the tithes of milk or calves, 
but he admitted the modus of one penny for every ancient 
garden, and one penny for every acre of graſs cut and mowed 
in the firſt year after the tillage ; but he ſubmitted it to the 


Court, that the ſaid modus laſt mentioned was not good or valid 
in law, 


The plaintiff replied ; the defendants rejoined ; and witnefles 
were examined on both ſides; and now upon hearing counſel]; 
and reading the terrier of the pariſh produced from the epiſ- 


copal court of Bath and Wells, and the ſeveral proofs taken 
in the cauſe. 


THe Counr, in regard the defendant had declined to try 
the validity of the ſeveral modiſes in a feigned action at law, 
OKDERED, that they be eſtabliſhed ; that he, the defendant, do 
accept the, ſame for the future; that an injunction do iflue to 
reſtrain him from proceeding againſt the plaintiff in the ſpiritual 
court for recovering the tithes in kind, or the value thereof 

for 
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Crxvves for ſuch matters reſpectively, for which ſuch ſeveral maduſci 
al, a} 56h payable as aforeſaid ; and 12 * 2 pay the plain- 
. Tus Cour FULL. 


\ 


Tam, Tau, Pir ER again} Cuarman. 
TH Gro, 3» 1 
Yorkſhire, 19th July 1773. 


The rector of HE rector of South Kilvington, in the county of York, claimed 

_— — all manner of tithes ariſing therein, and ſtated, that the 

32 defendant Hodgſon and others, as tenants of the defendant 

of the Park Chapman, had occupied ſeveral farms in the pariſhes during 

Farms, in kind; the year 1769 ; that they had had corn, grain, hay, oats, barley, 

big, beans, peaſe, and other titheable matters thereon, the tithes 

of which they had refuſed to pay on a pretence that the ſaid 

farms were park farms, and that a modus was payable in lieu of 

denies that *"Y" the tithes thereof. The bill then denied, that any modus 

Alen thereof ; Exiſted in lieu of tithes of the Park or lands; and ſtated, that 

in the year 1681 Lord Dunbar was then owner of the Park 

Farms ; that the ſaid farms now were the eſtate of the defendant 

and fays, that in Chapman; that inthe ſaid year he had compounded with the then 

the year 1651, rector of the pariſh to pay, yearly twenty- three pounds for all 
the tithes thereof : * r 

verecompound- tithes in the townſhip of UH and Upſall Park, by half-yearly 

ed for z payments at May Day and Mariinmas ; that the ſaid compoſi- 

tion had been paid during the courſe of ſeveral years. to the 

rector ; that in the year 1714, all the tenants and occupiers of 

that in the year lands in the ſaid townſhip, except the tenants of the Park Farms, 

2723) the tithes paid to the then rector, and did then pay to him the plaintiff, 

of theParkFarms their tithes in kind, or compoſitions in lieu thereof. That a 

werecompound- 

ed for at 4. a- new ſeparate agreement had been made between the owner and 

year 3 occupiers of the Park Farms, and the then rector, for the pay- 

ment of three pounds, ſix ſhillings, and eightpence, in lieu of 

all tithes for the Park Farms ; that the ſaid agreement had been 

continued until the year 1723 ; that Mr. Conflable, the then 

owner of the ſaid townſhip and the Park Farms, then came to 

a new agreement with the then rector to pay him four pounds 

. yearly, by four quarterly payments, in full of ſuch tithes z that 

the ſaid ſum had ſince 1723 been agreed to be paid to the then 

rector, and to the ſucceeding rectors; that he, the plaintiff, ſince 

his induction, had agreed to accept of, and had ever ſince 

that at Martine yearly accepted ſuch payment until Martinmas 1767; that he 

mas %, be re» had ſince that time refuſed to accept of the ſame, or to make 

_ preg a new agreement, except at an improved value, the tithes being 

compotition ; due to him in kind; that the defendant Chapman had advanced 

the rent of the Park Farms; that the tithes thereof were worth, 

to be compounded for, a much greater ſum; that che lands 

were 
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were not exempt by any modus whatſoever; that the ſaid pre- Pr 
tended 3 of four pounds a-year, in lieu of all tithes, Fu = 
was too rank as a modur, becauſe forty- ſix years ago it was the het the laid l. 


full value of the tithes, in caſe they had been paid in kind. 
The bill then charged, that the defendant Chapman had in his 
cuſtody divers deeds and writings, ſhewing that tithes were 
payable in kind; that the ſaid compoſition, agreed tp be 
paid in lieu of tithes of the Park Farms, had varied as the par- 
ties could agree; and that the ſame alſo appeared from various 
old rentals and receipts in his cuſtody. The bill further 
charged, that the defendant Hodg fon and others had, in the 
year 1769, ſubſtracted their whole tithes. The bill alſo charged, 
te that by cuſtom uſed and approved in the rectory and pariſh, 


was rank as a 


modus. 

that the owner 
had the deeds 
in his cuſtody 3 


that by the cuſ. 
tomof the parith 
the corn tithes 


« and the limits and the titheable places thereof, for time ougnt to be ſet 
« whereof the memory of man was not to the contrary, the out in ſhocks, 
« occupiers of lands within the ſame rectory and pariſh were rica, and cocks, 


« bound to ſet out in ſhocks, ricks, and cocks the tithe of all 


« wheat, meſlin, oats, barley, big, beans, peaſe, and hay grown, 


« reaped, and gathered in or upon their lands within the ſame 
« pariſhz and that the rector of the ſaid pariſh, his tenant, or 
« tithe-gatherer was not bound to accept or take away ſuch 
« tithe until the ſame were reaped and mowed, and ſet out in 
c ſhogks, ricks, and cocks as aforeſaid,” The bill therefore 


prayed, that the defendants - might ſet forth a true account 


of the quantities, qualities, and values of their reſpective farms 
and lands, and of the tithes which had ariſen therefrom, and 
the value of the ſeveral articles which they had reſpeCtivelyreaped 
thereon in the year 1769; that the 1 's right to the 
payment in kind of the ſaid tithes of corn, grain, and hay 
might be eſtabliſhed; and that the defendant Hodg fon and others 


might ſeverally be decreed to account for all the tithes of corn, 


grain, and hay reſpectively due from them for the ſaid years, 
and ſeverally pay the ſingle values of ſuch tithes to the plaintiff. 


The defendant Chapman ſaid, that there was anciently, and 
then was within the hamlet of Upſall, in the pariſh of South 
Kilvington, a large parcel of land containing five hundred and 
eighty acres, called Upſall Park, or the Park Lands; and ( that 
« one buck in the ſummer ſeaſon, and one doe in the winter 
&« ſeaſon on demand, and alſo graſs or paſture for one gelding 
« or mare for a year were payable and given to the rector, 
« in ſome part of Up/all Park, as a modus, in lieu of all the 
« tithes ariſing on the Park or the Park Lands and each 
60 thereof; that the ſaid modus or a ſum of money in lieu 
thereof had been accordingly, for time immemorial, paid to and 
accepted by the rector, until the year 1768, when the pla'ntiff 
firſt refuſed to accept the ſame; that no tithes whatſoever 
arifing from the Part Lands had ever been paid in kind, or any 


compoſition in lieu thereof, other than the ſaid modus; that the 
* "Fl. Ml Gg laid 
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bin faid modus had been compounded for at three pounds, ſix ſhil- 
Curran, lings, and cightpence a year ; that the ſame had for ſeveral 
that the laid me. Vears been paid in lieu of the ſaid modus; that the Park was 
dus had been in the year 1590 divided into ſeveral farms, and had ever 
compounded for ſince been occupied as ſeparate farms ; that the ſajd modus 
at 3l. 68. 8d. a- had been paid and-accepted in lieu of the tithes of ſuch farms, 
pews; 6 year until the year 1768, when the plaintiff refuſed to accept of the 
1590, the Pars fame; and that the defendant had always been ready to pay 
was divided into the arrears of the ſaid modus, at four pounds a-year. Th de- 
_ A4 fendant then further ſtated, that he had ſeveral paper wri- 
he * ON tings purporting to be. copies of proceedings in actions 
paid for the ſaid brought for the recovery of the tithes of the Park Farms ; that 
farms; one of them was an adtion of debt, on 2. and 3. £dw. 6. 
— the rector, brought in Trinity Term, in the eighteenth year of Fame: 
Adden der t. Ihe Firſt, by J. Bramhall, then rector of South Kilvingtor, 
recoveryof tithes 2gainſt G. Mood, then occupier of part of the lands thereto- 
in kind, had been fore called Upſall Park, for not rendering to the plaintiff, as 
3 rector, tithes in kind; that on the trial thereof the plaintiff was 
r N wang 2 nonſuited on the merits, and judgment thereon given againſt 
found a ſpecial him; that another ſuch action was brought in Hilary Term, in 
verdict in favour the twelfth year of Charles the Firſt, by E. Thurſby, then rector, 
of the ſaid modur; againſt F. Word, then occupier of part of the ſaid lands; that 
| on the trial thereof, the jury found a, ſpecial verdict, „ That 
| « the rector of South Kilvingion had immemorially received yearly 
| « in ſummer one buck, and in the winter one doe, of the owner 
—_— _— t of the Park Lands, and alſo one horſe groſs yearly in the ſaid 
muted at gl. 66. lands, as a modus in lieu of all tithes whatſoever thereof.” 
8d. a year, and The defendant then further ſtated, that in 1723, Ar. Conſtable 
afterwards at 41. was ſeiſed in fee of the ſaid manor and lands of Upfall Part; 
N that V. Chambre was rector of South Kilvington ; that for ſeveral 
| E before, and to that time, the ycarly ſum of three pounds, 
mix ſhillings, and eightpence, in money, in lieu of the ſaid modus, 
had been paid and accepted; that Mr. Chambre did not then 
think the ſame fully ſufficient ; that Mr. Conflable, on the 
twenty-ninth of Augu/# 1723, entered into an agreement, as 
ſtated in the anſwer , to pay annually the ſum of tour pounds ; 
and that the ſaid modus of four pounds was at that time the full 


value of the ſaid modus, | 


Tomy _ The defendant Hodgſon and others admitted, that they were 
inſiſt on the mo. tenants to Chapman ; and that they occupied the Park Lands 
dui, and deny in ſeparate farms: and they ſet forth the quantity that each of 
— 5 * — them held; and ſaid, that they were let to them tithe free; 
theywere DE that-they had reaped therefrom corn and hay, and had carried 
to ſet out the the ſame away without ſetting out the tithes thereof, for that 
tithes of grain the ſaid modus, as had been inſiſted on by the defendant Chapman, 
Ren was payable in lieu of the ſame: and they denied that, by any 
* cuſtom of the pariſh, the occupiers were bound to ſet out the 


tithes of grain in ſhocks, ricks, and cocks, 
The 


+ 


DURING THE REIGN OF GEORGE THE THIRD. © 1 


The plaintiff replied ; the defendant rejoined ; and witneſſes Pix 
were examined on both fides z but before the cauſe was heard, G 
the defendant Chapman died, and the proceedings were duly 128 
revived 3 when upon hearing counſel for all parties; and "_—_ 
reading the depoſition of J. Briggs to the ſecond and third A 
interrogatories ; and alſo the defendant Chapman's anſwer ; and 

on full debate; | | | 


Tax Count ordered a trial at law on the following iſſue, to try, An iſſue direct · 
„Whether, from the time whereof the memory of man is not * 
« to the contrary, there hath been paid and payable, and ought 
4c to be paid to the rector of the pariſh of South K:ilvington, 

« in the county of York, for the time being, his farmer, tenant, 
« or tithe-gatherer there, by the owner of the lands or grounds 
« heretofore called or known by the name of Upſall Park 
ic for the time being, yearly, one buck in the ſummer ſeaſon and 
« one doe in the winter ſeaſon, on demand, and alſo graſs 
« or paſture for one gelding or mare of ſuch rector, or of his 
« farmer, in or upon the ſame lands, or ſome part thereof, for 
« all the year, for and as a modus or ancient cuſtomary payment 
« in lieu and ſatisfaction of all the tithes and tenths whatſoever 
« yearly coming, growing, ariſing, or renewing of, from, or 
upon the ſaid lands and grounds heretofore called or known 
« by the name of Upfall Park, and now by the name of the Park 
« or Park Lands, and each part thereof :” the plaintiff in this ſuit 
to be defendant in the action; the trial to be by a ſpecial jury 
the judge to indorſe, &c, ; and further directions to be reſerved 
till after the trial had. N 


The iſſue was accordingly tried by a ſpecial jury, and a verdict The jury find 
was found for the plaintiffs at law. . 1 of the 


The cauſe came on to be further heard upon the poſten on The PR ſur- 
the eighth of Fuly 1774; when, on hearing counſel on both ther heard. 
ſides, 


Tus Covnr ordered the bill to be diſmiſſed with coſts both at The bin dit 
law and in equity. ' miſſed with 
SMYTHE, Chief Baron, ftv. 
PRRRO TT, Baron. | 
ErRE, Baron. 
BurLAaxD, Baron. 


Mok Ax again} WIILI Aus. Tan, Tax » 
Radnorſtire, 14th July 1773. Gta; 


PHE bill ſtated, that the plaintiff was duly collated and intl The prebendary 
tuted into the prebend of Llanſanfreede, in the collegiate ef the prebend 


church of Brecon, in the dioceſe of Saint David's, in Radnor, al 22 


only entitled to the ſum of 11. 68. d. a- year from the vicar of the pariſh, and not to two-thirds of the 
vicarial tithes. ; 
G g 2 and 


— 
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Mon aan and till was prebendary thereof, and entitled to all the profits 
3 belonging thereto, and particularly to receive from the vicar 
of the ſaid pariſh yearly two third parts of the value of the vica- 

rial tithes; and that the defendant, as vicar, had received and 
withheld the fame. | 


The defendant admitted, that the plaintiff was, in the year 
1757, duly collated and inſtituted to the ſaid prebend, and had 
ever ſince continued the prebendary thereof; but denied, that 
he had any right to two-third parts of the vicarial tithes ariſing 
in the parith ; and inſiſted, that he was only entitled to receive 
from him yearly one pound, fix ſhillings, and eightpence, 

urſuant to a ſettlement in the twenty-ſixth year of Henry the 
Eighth ; and that the faid ſum had never fince been legally 
augmented or increaſed, He admitted, that he had been vicar 
of the pariſh ever ſince the year 17333 and faid, that ſoon after 
his induction he had paid the Adna, predeceſſor ſixteen 
pounds, being informed, that he was entitled to that ſum as an 
annual payment from the vicar ; and that he continued ſuch 
yearly payment for ſome time, until he found that he had paid it 
in his own wrong. p | 


The plaintiff replied ; the defendant rejoined ; and no wit- 
neſſes were examined on either fide ; and now upon hearing 
counſel on both ſides; and reading an order to prove exhibits, 
Sc. z and the following evidence, taken from the book of 
valuation of livings in the firſt fruits office, via. Menevenſis 
« Decanatus de Elway! Llanſanfreed ; Prebendarius ibidem 26s. 8d, 
« Communibus Annis Llanſanfreed David Apreece, Vicarius, Dictæ 
« Prebend Percipit Annuatim 1145. d.; alſo a certificate of the 
Biſhop of Saint David's, made on the return of livings in the ſixth 
and ſeventh years of Queen Anne, viz. « Deanery of Elway 
« Llanſanfreed, vicar, forty pounds ;” and upon full debate of 
the matter ; | | 


Tux Cova r diſmiſſed the bill with coſts, 


Mien. Tas, * Hawkins againf,.CHANNON. 
13. Gxo. 3. 


Dorſetſhire, 10th December 1773. 
The vicar of 


r HE vicar of M bitechurch Cannonicorum, together with the 
e in  Chapelries of Chidcock, Maſbevood, and Stanton Saint Ga- 
Dmſerflire, briel, in the county of Dorſet, annexed, claimed the ſmall tithes 
claims the ſmall of the ſaid — and chapelries, except thoſe for which ancient 
tithes of the cha- moduſes were payable, viz. ſixpence a milch cow from the owners 
3 So of land who occupied the ſame, in lieu of the tithes of milk and 
except thoſe for calves 3 one penny for the fall of every colt; fourpence for every 
which the fol- orchard from occupiers, whether owners thereof or not, in lieu 
lowing mcduſes are payable, b. 6d. a cow, by the owners of land. occupying the ſame ; 1d. a colt; 
44, an orchard, by oecupiers, whether owrers or rot; and 1d. for a garden. | 
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of the tithe fruit; and one penny for every garden, in lieu of 
the tithe of roots, herbs, fruit, and other things growing therein; 
and ſtated, that the defendant had occupied divers lands, gardens, 
and orchards, in the chapelry of Stanton Saint Gabriel, on which 
he had had cows, bullocks, ſheep, milk, wool, calves, lambs, 
colts, pigs, eggs, poultry, pigeons, honey, and other titheable 
matters 3 that he had paid him a compoſition, in lieu of the 
tithes thereof, to Eaſer 1766, but from that time had —_ 


omitted fo to do, The bill therefore prayed an account 
payment thereof. . 


The defendant, as to ſo much of the bill as ſought an account 
for the tithes of milk, calves, and colts, PLEADED, that he was 
owner of all the lands which he occupied in the ſaid chapelry, 
in ſuch manner as to be entitled to the benefit of the moduſes 
in the bill ſet forth to be payable by the owners of lands in lieu 
of the tithes of milk, calves, and colts; that he was ready to 
prove the ſame ; and that he ought not to make any further 
or other anſwer to ſo much of the ſaid bill. By his anſwer he 
admitted, that he had paid a compoſition in lieu of his ſmall tithes 
for one year ending at Eaſter 1766, and faid, that it included 
the moduſes for milk, calves, colts, orchards, and gardens, and was 
in full of all ſmall tithes and moaduſes to that time; and he ſet 
forth the land, orchards, and gardens he held, and the 
titheable matters he had thereon, with the value thereof, to 
Eaſter 1771, being eleven pounds, nine ſhillings, including the 
moduſes, 


* 


The plea was argued; and on full debate thereof it was or- 
dered to ſtand for an anſwer, with liberty for the plaintiff to 
except thereto, which he did; and the defendant ſubmitted to 
the ſame, and the plaintiff thereupon amended his bill. 


\ 

The defendant, by his further anſwer, ſaid, that he had not, 
ſince Eaſter 1776, occupied any lands, gardens, or orchards in 
Stanton Saint Gabriel, except what he was owner of; that the 
ſaid lands were called Stonebarrow Farm ; that he held the ſame 
on leaſe, dated the firſt of January 1746, for the remainder of a 
term of ninety-nine years, determinable on three lives, at twenty- 
five pounds a- year: and he inſiſted, that as he held them under 
ſuch leaſe, he was an owner of lands in the ſaid pariſh within 


the true meaning of the cuſtom by virtue whereof the moduſes in 
the ſaid bill mentioned had been payable. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel on both 
ſides z and _— the ſeveral proofs in the cauſe ; and a leaſe 
dated the firſt of January 1746, from Robert Henley to D. 
Channen ; and on full debate; 


Gg3 | Tus 
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The defendant 
ſays, that he OCs 
cupies Stonebar - 
row Farm, in 
the ſaid chapel. 
ry, and holds the 
ſame for the re- 
ſidut of a term 
determinable 

upon three 

lives 3 and-that 
therefore he is 
ſuch an owner 
of lands in the 
pariſh as brings 
him within the 
exception as ta 
the payment of 
tithes for milk, 
calves,and colts. 


Further anſwer a 


- 


The cauſe 
heard, 


— 


| fed as. to the count of what was due for the tithes of wool, lambs, pi eggs 
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HAWEIKNS Tux Cova r ordered the bill, ſo far as the ſame related to 
againſt the demand of tithes in kind of milk, calves, and colts, to be 
Cyanxnon. diſmiſſed with coſts ; and the deputy remembrancer to take an 
The bill diſmiſ- , 
; ik, Poultry, pigevns, and honey ; and alſo the ſeveral es for 
Rs — Al nt gardens ; and in the taking the account, to enquire 
and decreed as and ſtate in his report what ſum of money was due to the plaintiff 
5 mgm og from the defendant at Zafter 1771, being the time mentioned in 
— the anſwer to which the defendant had made an offer to pay 
| | eleven pounds, nine ſhillings, for the value of all his tithes of 
wool, lambs, pigs, eggs, poultr „ pigeons, honey, and moduſes due 

at that time: coſts and further directions to be reſerved till after 

the report, | 

Tux CourT FULL, 


88 | BickzRrox againſt CHENNELL, 
0, 
” of Surry, 14th December 1773. 


The reQor of TH bill ſtated, that the plaintiff, about the third of September 


——— 7 175 5, was duly inſtituted and inducted into the rectory of 


Emwhur/t, in the county of Surry, and had thereby become entitled 
ithes of Co ver- 
— Farm in to all ithes, both great and ſmall, ariſing therein, and alſo to 


kind, Eaſter offerings for each perſon of age to communicate; that the 


ſaid tithes and offerings were yearly payable at Zafter ; that the 
defendant had, for ſeveral years paſt, been an inhabitant of the 
pariſh, and had occupied Cover eu Farm, conſiſting of arable, 
meadow, paſture, wood, and coppice ground, at fifty pounds 
a-year ; that he had, for two years paſt, grown thereon wheat, 
barley, oats, peaſe, beans, and hay z that he alſo kept thereon 
cows, ſheep, ſows, calves, lambs, pigs, bullocks, geeſe, ducks, 
and other poultry ; that he had alſo had thereon apples, pears, 
plumbs, and other fruits; that he had alſo agiſted thereon 
ſheep, horſes, cows, and other cattle, belonging to himſelf and 
to other perſons ; the tithes of all which feveral matters he 
ought to been paid to the plaintiff in kind ; but which he had, 
Ts various vexatious pretences, neglected and refuſed to do. 
The bill therefore prayed an account and payment thereof. 


The defendant The defendant admitted, that he occupied Coverwood Farm 
ſays, that the at forty-four pounds per annum, and that he had thereon the 
v_ 3 matters ſtat&d in the bill; but he ſaid, that he was under a 
re and compoſition with the plaintiff for the tithes thereof; that he had 
that he had ſet given him the following notice: 4 Thomas Chennell, Take notice, 
our his other & I, Edward Bickerton, rector of Ewhurſt, in the county of 
ber pee « Surry, by myſelf or agent, ſhall take up the tithes in kind 
eiven him by © throughout the pariſh of my ſaid rectory of Eubur for the 
the plaintiff, 4% current year, and no longer abide by the former yearly 

* compoſition entered into by mg with ſeveral of my pariſhioners 


« or 


1 
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tc or occupiers of lands in my ſaid pariſh, Given under my 
&* hand this fourteenth of December 1767. EpwarD Bicxkx- 
& ToN ;“ that afterwards he, the defendant, duly ſet forth the 
tithes of his titheable matters, except of wood, for that the ſaid 
farm was exempt from payment of tithe wood; and that the 
ſame had never been demanded before. 


The plaintiff replied ; the defendant rejoined ; and witneſſes * 


were examined on both ſides; and upon hearing of counſel; 


Tux Couxr ordered the defendant to pay one pound, two 
ſhillings, and threepence for the tithes of calves, milk, Eaſter 
offerings, and ſheep, without coſts z and the bill to be diſmiſſed 
as to all the other matters without coſts, except onlyas to the tithes 
of corn and hay from Michaelmas 1767 to Michaelmas 1768, 
for which the Court retained the þill for a year, with liberty 
for the plaintiff to bring his action for ſubtraction of thoſe tithes 
for that time, 
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Bicxzr TON 


againſt 
CugnNEiLh. 


creed, 

The bill retain · 
ed for a year as 
to corn and hay 
from Michael- 
mas 1767 3; and 


as to other tithes diſmiſſed, 


HAsTINGS again Too. 
| Leiceſterſhire, 23d February 1774. 

1* vicar of Belton, in the county of Leicgſter, claimed all tithes 
of hay, wool, lambs, turnips, and other vicarial tithes, ariſing 
therein ; 'and ſtated, that the defendant Sutton had, ever ſince 
the year 1763, been owner and occupier of the Two Middle Cloſes, 
the Two Sheep Fields, the Flatt, the Gefſy Cloſe, and M i s 
Cleſe ; and alſo of ſeveral parcels of lands lying in the Foreft of 
Charnwood, in the ſaid parith z that the defendant Toon had allo 
been owner and occupier of ſæveral cloſes therein, and in the ſaid 
foreſt ; that the defendant Gibbon had occupied ſeveral cloſes in 
the ſaid places; that in each year ſince the plaintiff's inſtitution 
in the year 1763 they had reſpectively mowed hay, fed barren and 
unprofitable cattle, kept ſheep which had produced lambs and 
wool, grown turnips, and had calves, cocks, hens, milk, eggs, 
apples, and divers other titheable matters, the tithes of all which 
they had refuſed to pay, under pretence that their lands were 
parcel of Merrial Grange; but that although the ſaid lands might 
be parcel of the ſaid grange, yet that they were not, on that 
account, exempt from the payment of tithes, becauſe the monaſ- 
tery of Grace Dieu, to which it was pretended Merrial Grange 
belonged, was one of the lefſer monaſteries, and therefore could 
not be legally entitled to any ſuch exemption, The bill then 
inſiſted, that the owners of the impropriate rectory were only 
entitled to the tithes of corn and grain ; that although the Three 
New Cliſes were formerly woodland, yet that they being now 
cleared, tithes were due for the ſame ; and that he, the plaintiff, 
had actually received tithes in kind of Rethery's Claſe, which was 
"LS | formerly 


Hit AN YTERN 
14. Gz0. 3. 


The vicar c 
Belton, in Let - 
cefter ſhire, claims 
the tithes of hay 
and all ſmall 
tithes ariſing on 
certain fields 
parcel of Mer- 
rial Grange, on 
the Three New 
Cloſes that were 
formerly wood. 
lands, and on 
certain lands in 


Charnwoed Fas 
reſt. 


— 
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The defendants 


- Tom and Sutton 


plaintiff is enti- 
tled to the ſaid 
tithes. 


And they inſiſt, 
that the lands 
they occupy are 
parcel of Mer. 
rial Crange :; 
that AMeorial 
Grange was fer- 
merly parcel of 
the monaſtery of 
Graces Dieu; 
and that they 
are therefore 


lhe lice 3 
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formerly woodland, but had been lately cleared. The bill 
therefore prayed, that the defendants Sutton, Toon, and Gibbons, 
might be decreed to account for the fingle value of the tithes ſo 


by them reſpectively ſubſtracted. 


The defendants Toy and Sutton denied, that the plaintiff 


was entitled, either by endowment or preſcription, to all tithes of 
hay, wool, lambs, turnips, and other ſmall tithes, from the lands 
and grounds in the bill mentioned; and faid, that the reftory of 
Belton was an impropriate reftory ; that the defendant Keek and 
others, or ſome of them, were the rectors thereof, and, as ſuch, 
entitled to all the tithes ariſing in the pariſh, except as to 
= parts thereof as were exempt from the payment of 
tithes, 


The defendant Toon admitted, that he had, for ſeveral years 
paſt, been owner and occupier of ſeveral cloſes of land ſituate in 
the pariſh, 


The defendant Suttom alſo ſaid, that he had, for many years 
paſt, been owner and occupier of ſeveral cloſes of land therein, 
and alſo of ſeveral parcels of land lying in the Fore/? of Charnwood, 
and in the open fields of the pariſh. 


The defendants then ſaid, that the monaſtery, religious houſe, 
or priory of Grace Dien, in the ſaid county, was an ancient 
monaſtery, religious houſe, or priory, and was one of the religious 
houſes diſſolved in the reign of Henry the Eighth ; that the faid 
monaſtery, religious houſe, or priory, and the ſcite thereof, and 
all the poſſeſſions, lands, tenements, and hereditaments thereto 
belonging, were, by act of parliament, given to or veſted in the 
faid king, in as full and ample manner as the prioreſs or convent 
had held and enjoyed the ſame ; that there was, and for time 
immemorial had been, in the ſaid pariſh, an ancient grange, 
called Merria/ Grange, conſiſting of many paſtures, grounds, and 
other hereditaments there ; that the ſaid grange, with its appur- 
tenances, long before, and alſo at the time of the diſſolution of 
the ſaid monaſtery, was parcel of the poſſeſſions thereof, and, 
as ſuch, became veſted in Henry the Eighth, in ſuch manner as 
aforeſaid ; that the ſaid grange, with all the lands and grounds 
thereto belonging, or parcel thereof, were long before, and alſo 
at the time of the diſſolution of the ſaid monaſtery, and alſo 
from time whereof the memory of man was not to the contrary, 
by ſome legal and ſufficient ways and means, diſcharged from 
the payment of any tithes whatſoever ariſing from the ſaid 


| grange, or any of the lands, tenements, or grounds thereto 


longing ; that the ſame had been all along held and enjoyed 
accordingly; that the ſaid grange heretofore conſiſted of divers 
large parcels of open grounds and paſtures, which had ſince 
been incloſed, whereby the names had been altered and new 


names given, but that the boundaries thereof were well 9 z 
t 


* 


\ 
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that all the lands and grounds ſq occupied by them were, and Harries 
for time immemorial had been, parcel of Merria/ Grange, except 2% 
ten acres belonging to the defendant Sutton which lay in 1 
the Open Fields of the pariſh ; that all the lands ſo occupied by ,; — 
them in Merrial Grange were diſcharged from the payment of no parcel of the 
any tithes i kind to the vicar of the pariſh ; that no tithes had faid grange, 
ever been paid for the produce thereof, or of any part thereof : 

and ſet forth their titheable matters and things; and 

admitted, that they had not paid any tithes thereof. 


The defendant Toon further ſaid, that he knew not whether the Ton refers to the 
monaſtery of Grace Dieu was or was not one of the leſſer monaſ. ſtatute 27. Hen. 
teries that were diſſolved by Henry the Eighth, and therefore re- =Y * and 31. 
ferred to the ſtatutes made for that purpoſe. e IE 


The defendant Gibbons admitted, that he had occupied the Three The defendant 
Chiſer in the iſh ; but denied, that he had any land in Gibb admits, 5 
the Foreſt of hd? and he ſaid, that he believed that the 3 | 
ſame was an extra-parochial 3 commonable at all times of but Pans * 
the year to the inhabitants of the ſeveral pariſhes that lie conti- he holds any 
guous ; and he ſet forth the titheable matters which he had fed land in tbe Fe. 
on the ſaid cloſes. He admitted, that he had mowed clover on . and fays, 
the New Cloſe, and carried the ſame away, without ſetting out the — mo 
tithe thereof; and ſaid, that no tithe in kind had ever been paid common ot all » 
for the ſaid cloſes within time of memory, or even demanded, tins of the J 
except by the plaintiff; and he ſet forth the other lands which 7 3 
he rented in the Open Fields, and alſo the Three Pieces of Incigſed 
Lands, together with the Three Cloſes ; and ſaid, that they infifts on a mo. 
had been occupied together as long as any perſon could remember; 4 of 6s. 8d. a 
and inſiſted, that the occupier thereof had, for time immemorial, Near in heu of 
paid to the vicar of Belton ſix ſhillings and eightpence yearly, at — 9 
Chriſtmas, in lieu of the tithe of the hay of the ſaid lands and cloſes — =p 
in every year in which they had produced hay. He alſo ſet 
forth an account of the lambs and wool which he had from the | 
ſheep depaſtured on the ſaid lands; and faid, that during the 1 
winter the ſheep were fed in the ſaid cloſes, and in the ſummer 
in the foreſt; that part of the ſaid lambs were yeaned, and 
the whole of the wool was ſhorn upon the foreſt ; but that the 
greater part of the lambs were yeaned in the New Cloſes ; another modus of 
and he infiſted, that there had heen, for time immemorial, a half the tithe 
conſtant uſage to pay the vicar for ſheep ſo depaſtured and ſhorn Wo or the 
one half of the tithe of the wool in kind, or one twentieth part 3 
of the money ariſing from the ſale of ſuch wool at the election in . 
of the vicar; and for the lambs ſo yeaned one twentieth of tithe of thee 
the value of ſuch lambs, in full for the tithes thereof. He alſo ind lambs z 
ſet forth an account of the number of the cows, calves, hens, and 
cocks which he had had during four years paſt; and ſaid, 11d. a cow; 
that there was an immemorial cuſtom of three halfpence paid 
annually for each cow having a calf, in lieu of the tithe 
milk and calf of each cow; two eggs at Zafter for every hen, five eggs for 

| and cock and hens ; 
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AasTINGS 
againſt 
Toon. 

that he had paid 
the modus of 653, 
$9. for the year 


2763, 


and had tender - 
ed his tithes ac - 
cording to the 


The defer:dant 
Pla claims an 
undivided moie- 


5 of the 
* in the pariſh, 


tiches. 


The defendant 


Keck the other 
moiety. 
Andthey admit, 
that the vicar is 
ertitled to the 
tithes he claims, 
except in the 
ten acres in the 
Open Field: ; 
and deny that 
 Merrial Grange 
js tithe ſree, 


Seton dics, and 
the fuit is re 
vived, 

The cauſe 
head, 


The evicence 
read. 
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and three eggs for every cock, yearly, in lieu of the tithes of 
cocks and hens ; and he denied that he had, during the ſaid 
years, any other poultry. He faid, that he had paid the plaintiff, 
for the year 1763, the faid modus of fix ſhillings and eightpence, 
and alſo the tithes for the wool, lambs,” milk, calves, cocks, and 
hens, after the rates aforeſaid ; but that he did not take any 
receipt for the ſame, becauſe it was not uſual to give any. He 
ſaid, that he had been always ready and willing, and had offered 
to pay the plaintiff after the ſaid rates for the following years ; 
but that he had refuſed to accept the ſame, and had inſiſted 
on tithes in kind, except with reſpect to cocks and hens, 
the cuſtomary payment for which the plaintiff had atcepted 


up to Eafter laſt incluſive : and he denied, that the New Cloſes 


had ever been, to his knowledge or belief, woodland. 


The defendant H. Platt and others claimed to be entitled to 
one undivided moiety or half part of the rectory, and of all tithes 
of corn, grain, and other great or predial tithes, yearly arifing 


The defendant A. Keck and others claimed alſo to be entitled 
to the other moiety or half part of the rectory aforeſaid, 


The faid defendants admitted, that the plaintiff was vicar of 
Belton, and, as ſuch, was entitled, by ſome ancient uſage, 
endowment, or preſcription, to the tithes of hay, wool, lambs, 
and all the vicarial tithes ariſing therein, except in reſpect to the 
ſeveral parcels of arable land lying diſperſed in the Open Fields, 
containing ten acres, which had never paid any ſmall tithes 
whatſoever. They denied, that ſuch of the lands in the pariſh 
as were parcel of an ancient grange formerly part of the poſſeſſions 
of a monaſtery, religious houſe, or priory, called Grace Dieu, 
were, by any means, diſcharged from the payment of tithes, and 
therefore claimed to be entitled to a moiety of all great tithes 
whatſoever yearly ariſing on the faid lands, in like manner as 
they claimed the ſaid tithes from the other lands and grounds 
in the pariſh ; and they diſclaimed any right or title to the 
vicarial tithes claimed by the plaintiff, ' | 


The defendant Sutton died, and the ſuit was revived againſt 


his executors, 


The plaintiff replied to the anſwer of the defendant Sutton and 
others, and witneſſes were examined on both ſides; and the 
cauſe came on to be heard the tenth day of February inſtant ; 
and upon hearing counſel z and upon reading the bill; the 
anſwer of the defendant Ten; an order to prove exhibits ; 
an appropriation in the time of Robert, Biſbop of Lincoln, by 
conſent 3 the ſame in the time of Wilkam —— ———, rector of 
the church of Belton, of the puns of the monaſtery of . 

ieu ; 


* 
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Dieu, and of Lady Anne Roche de Velun, patroneſs of the ſaid Hasrines 
monaſtery and church ; an endowment of the vicarage of " againſt 
Belton, dated the ſeventeenth of the calends of October 1274 ; AY 
a copy of a record in the 3 office, being an account 

of John Beaumont and Jobn Boſom, collectors of the rents of the 

late priory of Grace Dieu, in the ſaid county of Leicefter, from 
Michaelmas, in the thirtieth year of Henry the Eighth, to the 
Michaelmas following; and on reading, by conſent, for the 
defendants, a copy-of a record in the augmentation office, dated 

the twenty-ſeventh of October, in the thirtieth year of Henry the 

Eighth, being the ſurrender to his majeſty of the monaſtery of 

Grace Dieu, in the ſaid county; a copy of another record 

in the ſaid office, dated the thirtieth of March, in the thirtieth 

year of the ſaid king, being a grant from the ſaid king to 

Sir Humphrey Forſter of the ſcite of the ſaid monaſtery of Grace 

Dieu, with Merria! Grange, and other the lands and poſſeſſions 

thereto belonging; ſeveral depoſitions this day; and hearing 

the reply; and upon full debate of the matter; 


Taz Covurr ordered the bill, fo far as it ſought a ſatisfaction The bill diſmic. 
from the defendants Toon and the repreſentatives of J. Sutton, ſed as to the 
deceaſed, for the tithes ariſing on all the lands in the occupation nd Tan and 


of them which were parcel of Merrial Grange, to be diſmiſſed S held in 
with coſts, | Ses miſe Merrial Grarge. 


Tax Cob further ordered the bill, as to ſo much as ſought pigm;gea as to 
a ſatisfaction from the defendants the repreſentatives of the the tithes of the 
defendant J. Sutton, deceaſed, for the tithes ariſing from the Ten ten ares in the 
Acres of Land occupied by the ſaid J. Sutton, lying in the Open en Fields. 
Fields of the pariſh of Belton, to be diſmiſſed without coſts, the | 
plaintiff waiving any account of the ſaid tithes, - | 


Tux CourT further ordered the bill to be diſmiſſed as againſt — 
the defendant Keck and others, with coſts according to the courſe the impropriator 
of the Court. with coſts. 


Tux CovurT further ordered the deputy remembrancer to Thetithes of the 


take an account of what was due from the defendant T. Gibbons lands in the pot. 
for the tithes of the ſeveral titheable matters and things de- ſeſſion of Gio- 
manded by the bill; and that the ſaid defendant do pay the e 
plaintiff his coſts to this time, ſo far as the ſame related to him, 
to be taxed, &c. 

SMYTHE, Chief Baron. 

Abus, Baron. 

PerRoOTT, Baron. 


BENNETT 
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T n : 
gray egg BENNETT again Tock ER. 


Cornwall, I March 17714. 


Tube vicar of IE vicar of Gwinear, in Cornwall, claimed all tithes whatſo- 
2323 ever, except the tithes of corn and grain yearly ariſin 
eee ik tial WWW Hndy whis your 
xitng on the 1764, occupied farms in the pariſh, and had mown graſs, and 
_ eſtates cal- made hay thereon 3 that he had alſo a quantity of hops, apples, 
pear Free * — pears, plumbs, turnips, carrots, potatoes, and furze ;; that he had 
in the fad pa- alſo of his own, and had taken in from other perſons, a number 
rim, in kind, of barren and unprofitable cattle, particularly horſes and mules 
for the carriage of tin, copper, ore, lead, coals, and other things 
for hire or for fale, which he had agiſted, depaſtured, and fed 
upon his lands in the pariſh, and had feveral titheable matters 
and things, the tithes of which, and Eaffer ferings at twopence 
a-head, he ought to bave paid, but had refuſed ſo to do. The 
bill therefore prayed an account, and ſatisfaction for the ſame, 


The defendant ſaid, that there were two eſtates in the pariſh 
called Drewallas, otherwiſe Drollas, and Bapparva ; and that, 
in lieu of all the vicarial tithes ariſing therefrom there was due 

to the yicar a modus of eighteen ſhillings and no more, but at 
what time it commenced, or how long it had been paid he knew 
not, but believed it had been paid, from the year 1718 to 
176g, and for which he ſaid he had receipts in his cuſtody. 


Tur Cour ordered the deputy remembrancer to take an 
account of all the titheable matters which had reſpeCtively ariſen 
upon the two eſtates called Drexwallas and Boſparva, and for 
Eaſter offerings, 2 the time demanded. by the bill ; and 
that the defendant do pay the plaintiff his coſts : further 
directions and ſubſequent coſts to be reſerved till after the 


_ report, | a 


kerrer rear, | BATEMAN againff Als TRO TE. 
14. C0. 3. g | 
. Lincolnſhire, 28th April 1774. 


The vicar of THE bill ſtated, that on the twenty-eighth of Ocaber 1768, 
Whaplead, in the 5 was duly inſtituted into Ge vicarage and pariſh - 

| — church of Jþapleag, in the county of Linculn, and on the twelfth 
of the pariſh, of November tollowing was duly inducted therein; that he 
| afterwards qualified himſelf for the enjoyment, and had ever ſince 
been, and then was vicar thereof; and that he was, as ſuch, 


entitled to all tithes whatſoever ariſing therein and in the titheable 
places thereof, as were by any means payable to the vicar thereof; 
that 
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that by ancient endowment, or other lawful means, the vicars of Bartman 
the ſaid pariſh for the time being had, for a great number of — 4 
been entitled to the tithes of hay, and to all fruits, 

revenues, and oblations whatever, thereto belonging (except except of corn, 

only the tithe of corn, wool, lambs, hemp, and flax, which were — 

due and payable to the defendants the governors of the free . 
mmar ſchools of Robert Johnſon, clerk, and of the two above the num- 

hoſpitals of Chri/# in Olebam and Uppingham, as impropriate ber of üve; 

rectors of the ſaid church), ſave that the vicars thereof, by virtue 

of ſuch endowment, were entitled to the redemption of all wool 

and lambs within the ſaid pariſh, from number five and under ; 

but that above ſuch number, the ſame were due and payable to 

the impropriate- rectors aforeſaid ; that the defendant Aiſtrappe and Rates, mu 

and others then occupied, and during all, or the greater part of the defendant 

the time ſince che twelfth of November - 1768, had occupied f, bad de- 

within the ſaid pariſh great quantities of land, on which they row 7 — 

reſpectively had in each year great quantities of titheable they had been 

matters, the tithes whereof were juſtly due and payable to the ſhear. d ; 

- plaintiff as vicar thereof, and particularly that they had from - 

time to time, kept, fed, and fattened on their ſaid lands great 

numbers of ſheep, which they had ſent to London or elſewhere 

for ſale ; that all, or the greater part of ſuch ſheep, havin 

been kept ſome time after the ſhearing thereof, the plaintiff, 

as vicar, by virtue of the ſaid endowment, was entitled to the tithe 

of agiſtment of all ſuch ſheep from the time of their laſt 

ſhearing until they 'were ſold off fat or taken out of the faid 

pariſh for ſale before the next ſhearing day; that the faid that the agift» 

tithe was well worth one penny a month for each ſheep, they ment tithe of 

being moſtly of a large ſize ; that the defendants, during all or ſuch ſheep was 

moſt of the ſaid years ſince the'twelfth of November 1768, had ee r 

likewiſe kept, fed, and depaſtured on their lands in the faid tnc he had lie- 

pariſh divers beaſts and other unprofitable cattle, the tithe of wiſe agiſted un- 

the. agiltment whereof was due to'the plaintiff; that the de- profitable cat- 

fendants had neglected to pay the ſeverat tithes aforeſaid; that a de 

large ſum of money was then due to him from each of them; 

that he had frequently applied to them to account for the ſame ; 

but that they, combining with the ſaid impropriators and the and that he had 

leſſees of the rectory, had pretended, that no ſuch tithes were refuſed to pay 

due, but that the lands then occupied by them were diſcharged - * 

therefrom, or due to the impropriators or the leſſees. The bill 

then charged, that, on the contrary, the plaintiff was well 

entitled thereto; and prayed, that the defendants might account 

with and pay him for the ſame, | 


The defendant Aiſtrappe and others the occupiers admitted The defendants 
that the plaintiff was vicar, and entitled to ſeveral ſpecies of "ft, that 5. 
tithes 3 but whether by ancient endowment or otherwiſe they — — 
could not ſay. They alſo admitted, that the following tithes hay; 
had been yearly and immemorially paid to the vicar, To wiT, 


for 


cm — — , oc 2s ERR IR 


—— 
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* 


462 | DECREES IN TITHE CAUSES. 


Barzeman for hay, the tithes in kind, or one ſhilling an acre as a er 
gan in lieu thereof; for rape ſeed, cole ſeed, muſtard ſeed, and 
AiSTROPPE. turnip ſeed, the tithes thereof upon the land, or a ſhilling penny, 
3 i To wIT, one penny for every ſhilling for which ſuch ſeeds were 
leu of the tithe ſold, upon requeſt after being ſold, at the choice of the vicar, 
thereof; he making ſuch choice at the time of threſhing the ſeeds. 
that the tithes They alſo fad, that the tithes of corn, wool, lambs, hemp, and 
of corn, wool, flax, were, as they believed, due and payable to the defendants 
hmbs, hemp, he Governors, as impropriate rectors of the vicarage, or their 
H and flax, le, leſſces 3 and averred, that the defendants Blackith and Fowler 
| propriatorz; were the preſent leſſees thereof. They alſo ſaid, that the vicars 
that 1d. only of the ſaid vicarage, or their leſſees, were entitled to an half- 
was due for e- penny, and no more, for every fleece of wool and every lamb 
| very fleece of under five, called odds of woo! and lamb, and not to the tithe in 
ee . kind thereof; all above that number belonging to the impropriate 
me rectors as aforeſaid. They alſo ſaid, that within the ſaid pariſh 
there were ſeveral moduſes paid to and. accepted by the vicar 
1d. for every thereof in lieu of the following tithes, ro wir, for every lamb, 
|  ; one halfpenny, and, no more; for the milk of every milch cow, 
| 11 —— ©; fourpence yearly ; for every calf under ſeven, one halfpenny, and 
very k e. 
calf under fe. no more; and in caſe the pariſhioners and ground occupiers 
ven ; 204, for had ſeven calves in one year, then twentypence in lieu of the tithes 
ſeven dalves ; of the ſaid ſeven calves ; for every calf above ſeven, one halfpenny 
_ 2d. ber each; for every foal bred in the ſaid pariſh under ſeven, one 
ery calf above g 22 
ſeven ; halfpenny, and no more; and in cafe any pariſhioners or ground 
1 3d. a foal; 53. occupiers had ſeven foals in one year, then five ſhillings; 
for {even ; and and for every foal above ſeven, one halfpenny each; for, every 
* pa each barren beaſt above one year old, which had been kept in the pariſh 
N e above a month, and then ſold or removed, fourpence yearly, 
beaſt kept a in lieu of the agiſtment tithe thereof, and not the tenth part of 
v5 month and fold; the profit z of young pigs, the tenth when three weeks old ; of 
* — P's; geele, the tenth when green, or at Lammas, at the choice of 
po wt tur. the vicar z of young turkies, the tenth ;z of every horſe or bealt 
hey; of a ſtranger agiſted in the ſaid pariſh, if but one month, 
44. tor a borſe a. fourpence yearly, by the perſon ſo taking the fame to agiſt ; 
| 1 for a garden and an orchard, eightpence yearly, and no tithes 
Sa ot peg in kind ; for every communicant above fourteen years old, two- 
ad. for Eaſter pence for every dwelling-houſe and 'fire, half-yard, or privy 
efferingsz * tithes, otherwiſe called foot and wax, twopence halfpenny ; 
- 24d, tir houſe ſor wood, a ſhilling penny, to wit, a penny for every ſhil- 
= 4 or as, ling for which it ſold, upon requeſt, or, at the choice of the 
in 0s for wood; vicar, two ſhillings in the pound; for every ſtock of bees taken, 
2d. for bees fourpence, and not in kind ; for every ſtock of bees ſtand. 
taken; ing all the winter, and not taken, twopence, and not in 
kind; and mortuaries as by the ſtatute ; and that all ſuch pay- 
mortuatics by ments were made yearly at Egſfter, or afterwards, on demand 
ſtatute; thereof. The defendants further ſaid, that during the ſaid time 
all payable at they had yearly occupied, within the ſaid pariſh and the titheable 
* places thereof, divers quantities of meadow and paſture lands, __ 
| ct 
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ſet forth the ſame; that the defendant A:/roppe alſo occupied with 
his land, eight pieces, called Park Coates, which were tithe free: 
and they alſo ſet forth an account of ſuch ſheep as had been, from 
time to time, fattened on the lands they fo occupied in the ſaid 
pariſh in each year, and the time when ſuch ſheep had been ſold 
or removed therefrom, ſince the plaintiff's induction to the time 
of filing his bill, They further ſaid, that the impropriate rectors 
of the ſaid pariſh, or their leſſees, had, from time whereof 
the m of man was not to the contrary, been entitled to, 
and had received from the pariſhioners and inhabitants of 
the ſaid pariſh, and did receive from the defendants and all other 


the inhabitants thereof, the yearly tithes following, to wit, corn, tor 


wool, lambs, hemp, and flax in kind, and an agiſtment tithe 
for all ſheep ſold out of the ſaid pariſh between Cand/emas and 
Shearing Day, which had been agiſted on any lands therein, 
except thoſe which were tithe free, threepence an head ; and alſo 
a compoſition tithe of one fleece in the hundred, reckoning fix 
ſcore to the hundred, every month, for all ſheep which were 
brought into the ſaid pariſh after the ſecond of February, and 
ſhorn therein, upon which day an account of ſuch ſheep was 
uſually taken by the impropriate rectors or their leſſees. They 
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AiSTROPPE. 


that the tithes 
of corn, wool, 
lamb, hemp, and 
flax, was pay- 


able in kind to 


the impropria- 
; 

and zd. a head 
for ſheep agiſted 
between Cane 
dlemas and 
Shearing Day, 
and a fleece tor 
evcry icore 
brought in after 
the 24 of Fu- 


ary ; 


admitted, that during the ſaid time they had ſeverally fed and 


depaſtured divers ſheep, which had been ſhorn in the pariſh, 
and afterwards depaſtured on lands therein, and then fold off 
fat, or otherwiſe diſpoſed of, an account whereof they had ſet 
forth in their anſwer ; but they denied, that any agiſtment tithe 
was due to the plaintiff in reſpect thereof, for that all the ſheep 
that had been ſo from time to time fed, fold, or removed, were 
as often replaced by freſh ones purchaſed by the defendants, 
and depaſtured on their ſaid lands in their ſtead, and continued 
ſo thereon in courſe till the next ſhearing-day, when they paid a 
full tithe in kind for the ſame to the impropriators or their leflees, 
They alſo ſaid, that whenever any ſheep had been ſhorn in the 
pariſh, and depaſtured on their lands after ſhearing thereof, and 
afterwards fold or removed therefrom before the then next 
Candlemas or Counting Day, no agiſtment tithe had ever been paid 
or demanded, either by the impropriators or their leſſees, or by 
the vicar thereof; but that ſuch tithe wool in kind had always 
been underſtood: as a compenſation or ſatisfaction to ſuch oc- 
cupier, he having paid a full year's tithe of wool, though ſuch 
ſheep had not been depaſtured more than half an year, which 
was frequently the caſe, | 


The defendant Aiftroppe ſaid, that he and his late father had 
been tenants or leſſees of the impropriate tithes for forty years 
before the preſent leſſees; that during all ſuch time, it was 
underſtood that the pariſhioners, in conſideration of paying a 
full tithe of their wool for all ſheep brought in after C/ipping Day, 


that no tithes 


was due to the 
plainciff for a- 
giſting of ſheep 
aſter the ſhear - 
ing day, becauſe 
thoſe that tad 
been ſ:id off 


were lupphlcd 


by others. 


. 


The defendant 
Aiftrogpe ſai i, 
that th. paynient 
of the tithe of 
wool of all ſheep 
brought in ate 


Clipping Day was always held a ſatisſaction for the tithe of the after feeding ; 
and 
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A1$TROPPE, 


that the lands 

called Park 

Contes are tithe 

nee, as having 

been parcel of 

the abbey of 
lard. 


The impropria- 
tors and their 
leſſees anſwet. 
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and before Candlemas, and afterwards clipped iri the pariſh, 
were not to pay any agiſtment tithe for ſuch ſheep ; that no ſuch 
tithe had ever been demanded, by reaſon that ſuch ſheep 
which were ſhorn paid the whole year's tithe to the impropria- 
tors. | 


The defendants admitted, that they had kept on their lands, 
during the ſaid time, divers barren beaſts, which were fattened 
thereon, and afterwards ſent to London: or other places for fale z 
and that, for time immemorial, there had conſtantly been paid to 
the vicars of the ſaid pariſh fourpence for every beaſt ſold or re- 
moved, in lieu of the agiſtment tithe thereof, provided ſuch beaſt 
was above a year old, and had been agiſted therein above one 
month, but not otherwiſe ; and they ſet forth an exact number of 
the barren beaſts which had been fattened on their lands during 
the ſaid time ; but at what particular time they were fold or 
removed therefrom they ſaid they could not ſet forth, having 
kept no account thereof, They denied, that they had ever re- 
fuſed to account with or pay the plaintiff all or any of the tithes, 
oblations, and obventions, that were due to him in right of his 
vicarage z on the contrary they averred, that before the filing of 
the bill they had reſpectively offered to pay all op tithes and 
other emoluments as were due from them to the plaintiff ſince. 
hisinſtitution thereto, and which ſums they had ſo tendered, 
they had ſet forth in their anſwer. They further ſaid, that at 
the time ſuch tenders were made, they believed that ſixpence 
halfpenny was offered to the plaintiff for each of their dwelling- 
houſes and fire-hearth, commonly called her and wax for 17703 
and that he was entitled to no more than twopence half- 
penny for each houſe and fire-hearth, which ſum they then 
offered to pay. 5 


The defendant Aiftreppe ſaid, tha: he alſo occupied ſeveral 
acres of arable, meadow, and paſture land, in eight pieces, called 
Park Coates, which he believed had been time immemorially 
held and diſcharged of and from the payment of tithes, as being 
appendant to and formerly belonging to the abbey or monaſtery 
of Croyland, in Lincolnſhire, at the diſſolution of which ſuch 
lands were, by ſuch abbey, held free and diſcharged from 
payment of tithes, the ſame being one of the greater abbies, by 
virtue of the ſtatute of 31. Hem, 8.; and that no tithes whatever 
were payable for or in reſpect of ſuch lands; but that they were 
diſcharged therefrom z that neither he nor any other occupier 
thereof, as he knew or .believed, had ever paid any tithes for 


the ſaid lands ſince the diffolution of the ſatd abbey, or within 


memory, to any impropriator, rector, or vicar whatſoever z and 
that therefore he had not kept any account of the ſheep or other 
cattle he had fed or depaſtured thereon. 


The defendants the Governors, and the defendants their leſſees, 
by their anſwers, admitted, that the plaintiff was duly inſtituted 
| 2 ro 
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tothe ſaid vicarage, and, as ſuch, was entitled to receive ſeveral Barruan 
ſpecies of tithes, under ſome endowment thereof; but not . 
having ſeen the ſame, they referred the plaintiff to ſuch proof AISTROPPE. 
as he could make; but they ſaid, that they believed that under 

ſuch endowment he was entitled to the tithes of cole ſeed, of 

wool, and of lambs when under five, and not otherwiſe. 


The defendants the Governors ſaid, that they claimed to be The lay impro- 
lay rectors and impropriators of the pariſh, and that, as ſuch, — _ 
they were entitled to all tithes, except ſuch as the vicarage was % l ches of 
endowed with, and particularly to all the tithes of corn, corn, grain, 
grain, wool, and lambs, fave as before mentioned, hemp, flax, and hemp, flax, and 
an agiſtment tithe for all ſheep ſold out before ſhearing, which 
bad agiſted on lands in the pariſh ; that the ſaid agiſtment 
tithe, as to ſheep ſold between the ſecond of February, the uſual 
day of taking account thereof, and the time of ſhearing thereof, 
was, and immemorially had been, as they believed, threepence 
for each ſheep. 


All the aefendants ſaid, that the Governors were entitled as The lefſces of 
aforeſaid z and that, by indenture dated the twelfth of Ofober an, de ine 
1769, they had demiſed to the defendants Blackhith and Fowler „hole tithes of 
the rectory of M haplaad, the chancel of the church, the glebe thereQory were 
lands, and all the tithes of corn, grain, and other tithes what- leaſed to them; 
ſoever, to the ſaid rectory belonging, except timber trees and 
the yearly contribution of beans, commonly called pardon 
beans, given to the poor by the farmers of the parſonage, . 
to hold the ſame to twenty-one years, at the yearly rent 
of three hundred and ſixty-five pounds. They denied, that that the agiſi- 
any agiſtment had, to their knowledge, been paid in the ment tithe was 
pariſh for unprofitable cattle to any perſon whatſoever, ſave 3 — 
as aforeſaid; bur ſaid, that ſuch agiſtment tithe was due of ; 
common right to the defendants, as lay rectors and impropriators; 
and that they had good title thereto. They alſo denied that, that no lands in 
to their knowledge, any lands in the ſaid pariſh were exempt the pariſh were 
from the payment of tithes ; or that if there were any ſuch, me Tom 
how ſuch exemption was made out, But they ſaid, that they | p 3 hy 
believed that the other defendants had occupied lands in the . — — 
pariſh, and had had titheable matters thereon; but what quantity had the tithea- 
thereof, and how long they had occupied the ſame, or what bie matters be- 
the ſeveral ſpecies of titheable matters which they had there- fo: tated. 


from were they could not tell; but referred to the anſwer 
of the occupiers, 


The plaintiff replied ; the defendants rejoined ; and witneſſes The cauſe 
were examined on the part of the plaintiff as well as on the part —_— — 
of the defendants the occupiers; and upon hearing counſel dr ol dhe caſe. 
ſeveral days ; and on reading the anſwers of the defendants 
the occupiers ; the depoſition of H. Hill; an endowment from 
the regiſtry of the Biſbp e Lincoln; the induction of the plaintiff 

Vol. III. | H h to 


| 
| 
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BaTzMan to the vicarage of Fhaphad ; anti feveral other Gepofitions for 
3 plaintiffs ; and alſo reading ſeveral depoſitions forthe defendants 
* the occupiers ; and alſo reading by conſent, ro Nr, copies of 

three terriers from the regiſtry of the Biſhop of Lincoln, dated 1692, 

1706, and the twerity-cighth of Fune 1709; and upon full debate 

of the matter; the cauſe was adjourned over for THE OPIN1ON OF 

THE CourT; and the ſame coming on again accordingly this day; 


The bill, as = TRE Cob r ordered the bill, as againſt the impropriators, to 
gait the ar be dilmiſſed without cofts ; an account to be taken of what was 
— 1 due for the tithes of agiſtment of all ſheep which had been 
The agiſtment depaſtured on the lands occupied by Aifroppe and others - ; 
tithe of ſheep, the time in the bill mentioned, and by them fatted and fold off, 
on Sn or otherwiſe diſpoſed of, from the time of their laſt 2 

Sw 4. until they were fold off fat, or taken out of the faid pariſh 

creed. for fale before the next ſhearing day; an account to be likewiſe 
The agiſtment taken of the tithe of agiſtment of all barren and unprofitable 
ay" ON cattle depaſtured on the lands of the defendants, except Tuch 
2 — as were above one year old, and which had been agiſted in the 
decreed. | pariſh above one month, which are to be accounted for at the rate 
The medus of 4d. of fourpence a- head in lieu of ſuch agiſtment tithe, according 
—— to the modus ſtated in the occupiers anſwer ; and no ceſts to 
1 — be paid by either party to this time, but ſubſequent coſts 


a year old de. and all further directions to be reſer ved till after the report. 
creed, FER 5 


No coſts to be ö 6 OMYTHE, Chief Baron, 
paid by either PzxxOTT, n.. 
party. | Era, Baron. 


BukL AND, Bar, 


Tain, TIR F - | 
n PowLETT againff BATES. 


Hampſhire, gth June 1774. ; 


The vicar of 6 vicar of Krn«ſlere, in the county of Hants, daimed all 
Rn in 1 manner of ſmall tithes yearly ariſing therein, particularly the 
* gp tithes of clover ſeed, rye grais feed, ſaintfoin ſeed, and all other 
tithes of all gtaſs graſs feeds ; the tithes of woody corn, grain, and all other 
ſeeds in the pa» great and predial rithes, yearly ariſing in the diſtricts or vills of 
Tiſh, and to the Laputte and Buttleſkam, otherwiſe Bottiſham, otherwiſe Baligſbam, 
bra, ad le, and the lands called Ze Lo Herbe, in the ſaid pariſh, or ſome pecu- 
ther great and Diary ſatisfaction in lieu thereof; and ſtated, that the defendant 
predial tithes, Bates had occupied Porch Farm, the defendant Feuer, Sandford 


in the vill of Farm, and the defendant Pierce divers lands therein; and that 
> wy en they bad ſaintfoin, rye graſs, clover, and other graſſes which 
tile lands called ſtood for ſeeds, growing thereon, and had reaped, mowed, and 
De La Hethe, taken the ſame, without ſetting out the tithes thereof, The bill 
8 therefore prayed, chat the defendants the Duke of Bolton and 


Webb, vol. i Mr. Herbert might ſeverally ſet forth, whether they had or 
page 79. 3 Webb wv. Arnd, vol, i. page 162. 3 and the caſe of this pariſh, Hilary Term, 


26. Geo. 3» : . - o 
claimed 
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Caimed- any right or intereſt to the tithes of clover ſeed, rye — 
Dare, 


graſs, ſaintfoin, and other graſs ſeeds, or to the tithes of wood or 
corn or other grain yearly ariſing ip the ſaid diſtricts, vills, or 
lands, or any, or either, and which of them, and how they made 
out and derived the fame ; and that the defendants the occu- 
piers might pay the tithes ſubtracted and withheld by them. 


The defendant Pates and others ſaid, that the pariſh of 
King ſclere was a vicarage; but that they did not know that the 
vicar thereof was, either by ancient endowment or preſcription, 
entitled to all manner of ſmall tithes yearly ariſing therein, 
or to the tithes of clover ſeed, rye graſs feed, ſaintfoin ſeed, or 
other graſs ſeeds ; but they admitted, that he was entitled to the 
tithesof wood, corn, grain, and other great and predial tithes yearly 
arifing in certain diftricts of the pariſh 3 but in what parti - 
cular, or whether in the diſtriẽts of Laputte and Buttleham and 
the lands called De La Hethe and Ichmeſevell, they could not ſay. 
They further ſaid, that the defendant the Duke of Balten being 
ſeiſed of the rectory and parſonage of King dere, with the tithes 
and appurtenances thereto belonging, and other the lands, tithes, 
and premiſes, by indenture of leaſe dated the fourth of April 
1754, made between him and the defendant Herbert, for the 
conſiderations therein mentioned, demiſed to him all the reftory 
parſonage, meſſuage, and tenement, with the appurtenances, 
in the pariſh of King ſolere, called King ſclere Panſanage and Oakley 
Chapel, with the appurtenances, and the glebe lands thereto 
belonging, and the tithes of all ſorts of corn, grain, graſs, hay, 
wool, lambs, and all other titheable things, of what kind, 
pature, quality, or name, and all oblations, penſions, obventions, 
portians, fruits, profits, &c. &c. thereto belonging ; that by 
virtue of the faid leaſe, the defendant Herbert or his tenants 
enjoyed the ſaid rectory, &c. ſo demiſed, and received the profits 


The defendants Bates, Flower, and Pearſe, ſaid, that they 


occupied three ſeveral farms, viz. Porch Farm, Sandford Farm, 
and Common Court Farm, with other lands ; that the tithes of 
the farms and lands were parcel of the premiſes ſo demiſed by the 
nid indenture; and that they laid in that part of the pariſh 
where the great or rectorial tithes were collected and received by 
the impropriator of the rectory. They admitted, that during the 
tune they had occupied the ſaid lands, they bad ſown them with 
graſs ſecds, viz. ſaintfoin, hemp, clover, rye graſs, and broad 
clover ; that they ſtood for ſeed ; and that they had mowed, 
cut, and carried away the ſame, without ſetting out the tithes 
thereof, or waking the plaintiff any ſatisfaction for the ſame z 
and they infiſted, that by virtue of the ſaid leaſe the defendant 
Herbert was entitled to all the great and ſmall tithes, ariſ- 
ing in the ſaid pariſh and the titheable places thereof, except 

| 1 what 
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reiz“ what the vicar was endowed vith and that neither the plaintiff, 


Barts. 


nor any of his predeceſſors, had ever been endowed of the tithes 


of ſuch ſeeds as aforeſaid ; but that, on the contrary, the owners 


and impropriators had conſtantly taken and enjoyed the ſame. 
They further ſaid, that the vicars were ſo far from receiving 
them, that the leſſee of the rectory had always taken the tithes of 
the meadow lands and of wool and of lamb within the pariſh. 
But they ſaid, that they believed that the vigarage had been 
endowed with a large portion of the tithes of corn and grain ; 
but inſiſted, that = impropriator was entitled to the ſmall 
tithes ariſing from the meadow lands of which the vicar was 
endowed, and that he, and not the vicar, had received the great 
tithes thereof, | 


The defendant Herbert ſaid, that the pariſh was a rectory and 
a vicarage, but that the vicar was not entitled to the tithes of 
clover ſeed, * graſs ſeed, ſaintfoin ſeed, or other graſs ſeeds, 
but only to the tithes wood, corn, grain, and other great and 
predial tithes, yearly ariſing within certain diſtricts in the pariſh ; 


that the defendant the Duke of Bolton, being ſeiſed of the rectory 


and tithes, demiſed the ſame to Robert Herbert; that in 1769 
R. Herbert died, and duly made his will; and that he, the defend- 
ant, became poſſeſſed of the ſaid leaſe z and that the defendant's 
farm laid in that part of the pariſh where the great or rectorial 
tithes were collected and received by the impropriator 5 
that the ſaid vicarage had been formerly endowed or aug- 
mented with a large portion of tithes of corn and grain; that the 
impropriator or his leſſee was entitled to the ſmall tithes arifing 
from the meadow land of which the vicar was endowed, and 
had received the great tithes, and not the vicar ; that he, the 
defendant, claimed title to all ſuch tithes as had been demiſed 
by the faid leaſe, and had been uſually taken and enjoyed 
by the impropriator or his leflee ; but whether of the diſtrict 
or lands inſiſted on by the plaintiff he knew not, being unac- 


quainted with the deſcriptions. 


His Grace of Bolton, by his anſwer, ſaid, that he believed the 
pariſh of Ning ſclere was a rectory and vicarage ; but knew not 
whether the ſaid vicar was entitled, by endowment or preſcription, 
to all ſmall tithes ariſing within the ſaid pariſh, or to the tithes 
of all graſs ſeeds ; but believed that he was entitled by endow- 
ment to the tithes of wood, corn, grain, and all other great and 
predial tithes ; but whether in the diſtrict or vills mentioned in 
the bill he knew not. He further ſaid, that the plaintiff had 
been duly inſtituted into the vicarage, and was entitled to ſuch 
great and {mall tithes as had uſually been taken, He admitted, 
that his uncle had granted ſuch leaſe as before mentioned; 
knew not, whether the occupiers of lands within the faid pariſh 
were or were not liable to pay the plaintiff any tithes for ſeeds, 
flower, or grain of ſaintfoin, rye grats, clover, and other beneficial 

grafles ; 
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graſſes ; and that the ſaid rectory having been uſually let by his 
anceſtors, knew not what right or intereſt he or his leſſee had to 
ſach tithes, or to the tithes of corn or grain ariſing within the 
diſtricts in the bill mentioned; but ſubmitted to the judgment 
of the Court, what right or title he had thereto, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides z and upon hearing counſel for all 
parties; and reading for the plaintiff an entry of an endowment 
out of a book from the regiſtry of the Biſhop of Winche/ter, 
dated in the year 1305; two other entries out of the ſaid book, 
both relating to the pariſh of Kingſclere ; ſeveral depoſitions 
and alſo reading, for the defendants, another book from the 
regiſtry of the Biſbop of Winton, dated in the year 1333 ; and 
another entry in the ſaid book, dated the twenty-fifth of June 
1338 ; and after full debate of the matter; | 


Tax Covurr declared, that the plaintiff, as vicar, was entitled 
to the tithes of all ſeeds, to wit, of clover, ſaintfoin, rye graſs, 
and all other ſeeds ariſing on the lands in the ſaid diſtrict or vills 
in the bill particularly mentioned and deſcribed ; and decreed 
his right to the ſame to be eſtabliſhed to him and his ſucceſſors, 
vicars of the ſaid pariſh of 1 againſt the Duke of Bolton 
and his heirs, and all who ſhould hereafter claim under him, 


Tux Cour thereupon ordered the deputy remembrancer to 
take an account of what was due to the vicar for all the ſaid 
tithes of ſeeds, and alſo of corn, grain, and other great and 
predial tithes yearly ariſing within the diſtricts or vills of Laputte 
and Buttleſham, otherwiſe: Bettiſham, otherwiſe Balteſham, and 
the lands called De La Hebe, in the ſaid pariſh of King ſclere; 
the defendants to pay the plaintiff his coſts; and further direc- 
tions and ſubſequent coſts to be reſerved till after the report, 
&C. 

Geo, PERROTT, 
Ja. Exxk. 
J. BuxLanD, 


KYNASTON against Piercy, 
Middleſex, 26th June 1774. 


Taixn. Tu, 
14. Gro. 3. 


TH plaintiff, as executor of his father, the late impropriator The rector of Sr, 


. of Saint Betolph without Aldgate, in the county of Middleſex, 
claimed from the defendant, for ſeveral years paſt, twenty 
ſhillings a-year for the tithes of five dwelling-houſes in Saint 
Catherine's Lane, on Little Tower Hill, as an ancient compoſition 
for the ſame. | 


The defendant admitted the plaintiff's title to the tithes, 
H h 3 Tux 


Botolph without 
Aldgate is enti- 
tled to 206. as 
year ſor the 
tithes of five 


" houſes in St. 


Catherine's Lane, 


on Little Tower 


See ante, 9. 12. 
135» 
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Kryxasron TEA Cour decreed, an account of the ſaid tithes from 
p 4 Michaelmas 1759 ; and that the teſtimony of Thomas Yewd and 
” * Richard e, witneſſes in the caufe, be perpetual; and on 
the eighth of Fwy 1776, the deputy's report of the fixth inftane 

was ratifted and confirmed, and the defendant ordered to pay 

fixty pounds, five ſhillings, and ſevenpence reported due, and 

his fubſequenmt coſts, viz. ten pounds, five ſhillings, for the tithes 


Tarn. Tin, 


8 BALL again] Ropinsow. 
| | Suffolk, ath July 1774. 
The reftor of » bin ſtated, that the plaintiff, being tron of the pariſh 
—— — church of Erriſwell, in the county alt, was, in the 


the tithes of all Fear 1770, inducted rector; that he had ever ſince continued 
rabbits taken in rector thereof; and that he had thereby become entitled 
the warrens or to alł tithes, offerings, and duties ariſing. therein; that by ſome 
t Fog r ancient cuſtom, tithes in kind of all conies or rabbits bred! and 
— taken in the warrens, borders, or other places in the pariſh, 
ers or occupicrs by the owners or occupicrs of ſuch warrens, and by them ſold, 
thercol. were due and payable ; that ſuch tithes in kind, or ſame compo» 
ſition in lieu thereof, had immemorially been received by the 
rectors of the faid pariſh for the time being, for all conies or 
rabbits kept in the warrens or borders by the owners or occupiers 
thereof ; that the defendants had, ever fince the plaintiff had 
been rector thereof, occupied a very large warren, border, or 
place, ſtocked with rabbits, in the faid parrfh, and had taken and 
enjoyed all the profits, and received large fums by the fale 
thereof, and had, for two years paſt, diſpoſed of ſeveral thouſand 
of rabbits out of the ſaid warren; but that they had difpoſed of 
the ſame without ſetting out the tithes thereof, or making him 
any recompence for them. The bill further charged, that as 
ſuch cuſtom had ſubſiſted for time immemorial, he was entitled 
to the benefit thereof, although it bad been ſuſpended, owing to 
the confuſion in which the rectory had been in on account of the 
frequent change of rectors, and to the many litigations which had 
ſubſiſted between the patrons and the biſhop as to the right of 
e and to the plaintiff's immediate predeceſſor, having 
en upwards of eighty years old, and by reaſon of his age and 
infirmities. unwilling to litigate his right to the ſaid tithes. The 
bill alſo charged, that tithes in kind, or a ſatisfaction for the 
ſame, had been always paid by the defendants and their prede - 
ceſſors the former occupiers of the ſaid warren uniformly until 

_ the commencement of ſuch irregular proceedings ; and that the 
defendants, or ſome of them, had paid tithes in kind, or ſome 
compenſation, to a former rector of the ſaid pariſh. The bill 
therefore prayed, that they might ſet forth what numbers of 


conies 
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conies ar rabbits had been taken, ſold, or diſpoſed. of, and to what 
amount, from os qut of the warrens, borders, or places in 
the pariſh. Gnce. the, plaintiff became rector thereof; the va- 
lue thereof ; and account for and pay him what ſhould appear 
due; that the plaintiff's ancient witneſſes might be examined and 
their teſtimony perpetuated; and that the plaintiff's right to ſuch 
tithes in kind for the future might be eſtabliſhed by the decree 


of this court, 


The defendant Nathan Robinſon admitted, that the plaintiff was 
duly inducted into the rectory, and had continued rector thereof, 
and that, by virtue thereof, he was entitled to all ſuch tithes and 
titheable matters ariſing within the pariſh, as belonged to the 
faid rectory, and to all monies which, by cuſtom or modus, had 
been payable for the fame ; but he denied, that he was entitled 
to tithes in kind of all conies or rabbits bred and taken in the 
warren or warrens, borders, or places, belonging to. the ſaid pa- 
riſb, He further ſaid, that he had occupied, for thirty- ſix years 
paſt, two large warrens, ſtocked with rabbits, containing about 
nine hundred acres, and had received the profits ariſing by the 
fale of ſuch rabbits, without ſetting out the tithes in kind, or 
making the plaintiff any ſatisfaction for the ſame. He further 
ſaid, that his father had compounded with a Mr. Stukeley 
for his tithes, at thirty-five pounds, ten ſhillings yearly ; 
2 that the tithes of rabbits was not underſtood to be in- 


The other defendants John Robinſon and Martha Nobinſen 
anſwered to the ſame effect as to the tithe of rabbits ; and ſet forth 
the farms and lands they occupied, and what they had paid to 
. the plaintiff, | 


The defendant N. Rebinſon died, and the plaintiff revived the 
ſuit againſt his repreſentatives, who appeared and anſwered ; and 
the ſuit being properly revived ; 


The plaintiff replied ; and the defendants rejoined ; and wit- 
neſſes were examined on both ſides; and upon hearing couaſel 
on both ſides; and reading the proofs in the cauſe ; and on de- 
bate of the matter 


Taz Covꝝ r ordered an iſſue to try the cuſtom, 


The trial was accordingly had; and the jurors found, 
« That by an ancient cuſtom, uſage, or preſcription, for 
« time whereof the memory of man was not to the con- 
« trary, tithes in kind, or a payment, compoſition, or ſatiſ- 
« faction in lieu thereof, of all conies or rabbits bred and taken 
in the warren or warrens, border or borders, or other place 
«- or places, within or belonging to the ſaid pariſh of Erriſiuell, 


« or the titheable places thereof, ſtocked, planted, or depaſtured 


by or with conies or rabbits, by the owner or owners, farmer 
H h 4 « or 
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Tax. Tra My 


14. G10. 3. 


Nr ere, Whether 
the prehendary 
of Laugbten, in 
Yorkſhire, is en- 
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ce or occupiers, or farmers and occupiers, of ſuch warrens, 
« borders, or places, and by him, her, or them, ſold, were due 
« and payable to, and had conſtantly been had, received, and 
« taken by the rector or rectors of the ſaid pariſh for the time 
* being, or by ſome other perſon or perſons, by, to, or for his or 
« their order or uſe.” | 


The Judge who tried the cauſe certified, « That no tithe had 


40 been paid for a piece of land called the Border Part of Cham- 


« berlayn#s Farm, containing about one hundred acres, which 
cc was ſtocked with rabbits. 


The cauſe came on on the thirteenth of Fuly 1975, to be 
further heard upon the e; when upon hearing counſel on 
both ſides z f reading the ſaid decree and paſtea; and on de- 
bate of the matter z | 


Taz CovrT ordered the bill to be diſmiſſed as againſt 
Martha Robinſon, with coſts both at law and in equity; and 
as to ſo much of the ſame as ſought relief againſt J. Robinſon 
before the death of Nathan Robinſon his uncle, with coſts 3 and 
that the deputy remembrancer take an acconnt of what is due 
from the defendant J. Robinſon, as executor of his uncle the 
ſaid Nathan Robinſon, deceaſed, and fince his deceaſe from the 


faid defendant F, r . during his occupation of the ſaid 


farm in the pleadings of this cauſe mentioned, ſor the tithes of 
the conies or rabbits which had been taken, ſold, or diſpoſed of 
by the ſaid Nathan Rabinſon or Jabn Nabinſon from the warren, 
border, or place, or warrens, borders, or places, by them ſeverally 


occupied within the ſaid pariſh of Errifwell during the time 


demanded by the bill; and that the defendant J. Robinſon 
do pay to the plaintiff what ſhall be reported due to him 
thereon, together with the ſaid plaintiff's coſts of ſuit, both 
at law and in equity, to this time; except as to the ſeveral 
matters concerning which the faid bill was diſmiſſed, 


The bill was alſo diſmiſſed as to the defendants N. Robinson 
and N. Rumblow (two of the executors who did not act) without 


*coſts, 


SMYTHE, Chief Baron. 
EyRE, Baron. 


BuRLAND, Baron. 


| Rocxrs againſt N. TW1BELL. 


Yorkſhure, 8th July 1774. 


TJ HE leſſee of the prebendary of Laugbtan en le Morthing, 
belonging to the cathedral church of Saint Peter, in York, 
claimed, by indenture dated the firſt of March 1764, all profits, 


titled to tithes in kind, or only tp fixpenny moduſes in lieu of tithe hay of certain lands in South Ane 
Nes 6 Anſten, and Weodjctts, n "= "0 BY lands , 


tithes, 
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tiches, mortuaries, oblations, and offerings, ariſing in the towns 
of South Anfien, North Anflen, and Woodſetts, and particularly of 
Woodſett Farm, in the pariſh of Anften. 


The defendant admitted, that he was owner and occupier of. 


Weedſett Farm ; and ſaid, that the houſe homeſtead, &c. thereof, 
until they were exchanged for Well Cloſe, which exchange had 
continued from time out of memory, had been uſed, occupied, 
and enjoyed together as one farm; that ſixpence yearly, at 
Eaſter, had been immemorially paid to the prebendary of 
Laughton en le Morthing by the occupier, as a modus in lieu of 
all tithe of hay arifing on ſuch farm, or any part thereof ; that 
| the ſaid ſum had been fo accepted until the year 1770; that 
another modus of fixpence yearly, and no more, had been, 
until very lately, immemorially paid, at ſuch time as aforeſaid, 
by the occupier for the time being of each other ancient farm 
in the townſhip of Moodſetis, to the prebendary, in lieu of 
the tithe of all bay arifing on ſuch ancient farm; that twopence 
yearly, and no more, had been conſtantly paid as aforeſaid as a 
modus in lieu of the tithe hay ariſing on ſuch ancient cottage : 
and he inſiſted the ſaid moduſes were in lieu of tithes of all hay, 
whether made of clover or other graſs, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel on both 
fides; and reading the ſeveral depoſitions taken in the cauſe ; and 
ſeveral receipts for Za/ter offerings, and for ſmalland great tithes ; 


Tat Cour ordered the bill to be diſmiſſed as to all matters 
except the tithes of the farms covered by the modu/es laid by the 
defendant in his anſwer, with coſts to be taxed ; and that a trial 
at law be had upon the following iſſues: 


Fs, % Whether ſixpence yearly, and no more, hath been, 


« from time to time, conſtantly, from time whereof the memory 


* of man is not to the contrary, payable by the occupiers of a 
te certain farm and lands, called the Houſe, Homeſtead or Planta- 
& tion, the Nether Hawwdes, the Upper Hawdes, the Upper Briery 
% Hawdes, the Upper Pickle Yards, one acre, part of the Neathor 
% Pickle Yards, Spring Meadow, the Upper Cow Cliſe, the Neat her 
« Cow Cloſe, Lockley Lame Cleſe, and three acres and two roods 
« of land in the Crofts Head Ciaſe, and a cloſe called the Croft, in 
« the pleadings mentioned, at Eafter to or for the uſe of the 
80 1 for the time being of the prebend of Laughton en 
« le Morthing, or his leſſee, as a modus for and in lieu and 
« full ſatisfaction of and for all the tithes of hay ariſing from 
«* ſuch farm or lands, or any part thereof; and whether ſuch 
« yearly ſum hath been, from time to time, conſtantly, from 
* time whereof the memory of man is not to the contrary until 
the year 1770 incluſive, accordingly at Eaſter, or ſoſoon after 
te as the ſame hath been demanded, paid by the _—_— 4 
F* uc! 
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< ſuch lands to the prebendary for the time being of the ſaid. 
% prebend, or his leſſee, as 2 modur for and in lieu and full 

« ſatisfaction of and for the tithes. of. all bay arifing on or 
from ſuch lands, or any part thereof, OO evan 
« ingly." 

SECONDLY, % Whether er nd no more, hath 
et been, from time to time, conſtantly, time whereot the 
memory of man is not to the contrary, payable by the occu- 
« piers of à certain farm and lands, called % Saw Pitts, Hill. 

&« Parcels, the Long Hille Panel, the Cockſbutte, the Ros Cloſe, the 
4 Nhẽã, Hill Cie, and the Riddings, and certain other lands 
« called the Firft Yard, the Nel Fug, the Neather Nel Fug, the 
« Neather Well Yard, the Keller Hill, and three acres of land in 
« the Sick Field, anda dwelling-houſe now in the occupation; 
« of J. Turbell, in the pleadings of this cauſe mentioned, at 
T „Sc. as a modus for and in lieu and full ſatisfaction af 
« and for all the tithes of hay ariſing, &c. as aforeſaid,” 


TairDLY, © Whether twopence yearly, and no more, hath 
« been, from time to time, &c. payable by the occupier of a 
«& certain cottage and lands, called the Three Acres, part of 
«. the Neather Pickle Yard; ShuttlewortÞ's Cloſe by the Lane Side, 
% and the Guide S c and a certain cottage in the occupa- 
« tion of V. Gaſcoign, with other lands, called the Homeftead 

« Cloſe, Hardy's Cloſe, a cloſe called the Meadow, and another 
«« cloſe adjoining thereto, in the pleadings mentioned, at Zafler, 
« to and for the uſe, &c. as a modus for or in lieu of full ſatiſ- 


, faction of and for all tithe of hay ariſing on or from ſuch 


« lands, or any part thereof, &c, &c.“ 


FourTHLY, © Whether fixpence yearly, and no more, hath 
« been, from time to time, conſtantly, from time whereof the 
« memory of man is not to the contrary, payable by the occupier 
« of a certain cloſe called the Well eng, with a certain houſe 
ce now in the occupation of J. Turbell, and other lands called 
« the Croft, the Creſt Head, the Upper Lone Side Flat, the Neather 
« [Lane ds Flat, the Upper Yard, the Neather Yard, Tomlin Yard, 
«< the Stainbor Cloſe, the T hree Tongs Chefes, the Rye Cl , the cloſe 
« next above it on the weſt by the Lane Side, the "Two Or 
« Paſtures, and Quarry Holes, the I cod Ings Cloſe, the Carr 
« Narr Crofts, the Well Tard, Clay Flat, ten acres of land in 
« the Efſel Sick Field, Two Cow Cloſes by the Town Side, in the 

ce pleadings mentioned, at Eaſter, &c. for and in lieu of and 
ce full ſatisfaftion of and for all the tithes of hay ariſing, &c. 
« Kc.“ The defendant in equity to be plaintiff at law, and to 
be tried by a ſpecial jury ; the judge at liberty to indorſe, &c. 
and all uſual direCtions given. a 


It does not appear by the Book of Decrees and Orders, tha 
theſe iſlues were ever tried, or what further proceedings _— 
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had in the eaſe ; but it appears, that the plaintiff filed another Rears 
bilt againſt the defendant Fwibe/l, claiming the fame ſpecies of 
tithes ariſing on his farm and lands at Woodſetts ; that the 
defendant ſet up the ſaid modus of ſixpence in lieu of tithe hay 
and clover ariſing from bis ſaid lands; and that, on hearing the 
cauſe and reading the proofs, in the ſeveral receipts in the former 
cauſe, THE CourT alſo ordered the bill to be diſmiſſed as to all 
matters, except the tithes of the feveral farms and lands covered 
dy the maduſes ; directed a trial at luv upon three iſſues to try the 
three ſixpenny moduſes in queſtion for the ſaid farm; that the 
trial of the firſt iflue in the former cauſe do determine the third 
iſſue in this cauſe ; the trial of the ſecond iflue do determine 
the ſecond iflue in this cauſe ; and the trial of the fourth iflue 
do determine the firſt iſſue in this cauſe ; and that on the third 
of May 1775, THE CourT, on the motion of the plaintiff's 
counſel, ordered, that the plaintiff be at liberty to diſmiſs 
Bis bill, upon payment of the coſts both at law and in this 
court. 


gains 
N. Tun. 


Roczrs apainſt CHAMPION, Tarn, Txxny 


Yorkſhire, gth July 1774. Wn 


Tur plaintiff, as leflee of the prebendary of Lavghton en le Quere, Whether 
Morthing, in the county of York, alſo filed his bill againſt there is a modus 
the defendant Champion to recover tithes in kind from an eſtate % 25. a-year 
called Cotterell Woods, in the pariſh of Anton. re wy. 

The defendant Champion ſaid, that in April 1761 he purchaſed ien, in 
a meſſuage near Catterell Hoods, within ＋ — of Weodſetts ky 4 e 
and pariſh of Anſton, and the ſeveral cloſes of land as in his ſaid the eſtate called 
anſwer mentioned, containing about two hundred and twenty- Cetera Weds, 
five acres ; that he had occupied moſt of them ever ſince; n the townſhip 
that all the ſaid lands had immemorially, and until the year he 51 of 
1761, been called Cotterelt Wood, and occupied together as one 4, in the 
farm ; that two ſhillings yearly, and no more, had been imme- faid county. 
morially payable, at Zafter, to the uſe of the prebendary, as a 
modus in lieu of all the tithes ariſing therefrom, and had been 
pad accordingly until 1769; and that he was ſtill willing, and 
had offered to pay the ſame. | 


The defendant hut ſaid, that on his father's death in 1992, 
he became poſſeſſed of ſeveral cloſes of land ſituate at Cotterell 
Weeds aforeſaid, and named them ; that they, together with 
ſeveral acres in the poſſeſſion of Champion, had been conſtantly 
occupied as one farm, called Cartereil Woods : and he inſiſted 
upon the modus of two ſhillings yearly, as before ſet forth, 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading ſeveral depoſitions taken on the part of the plaintiff and 

defendants ; 


—— .· . TT L- 
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| Ronde defendants; and reading a receipt, dated the twenty-firſt of 
a . . - . 
= gain , wee for a modus of two Bags, * by the 


Taz Cova ordered the bill to be diſmifled, as to all matters, 
except the tithes of the farm covered by the modus, and directed an 
iſſue totry, Whether two ſhillings yearly, and no more, hath been, 
from time to time conſtantly, from time whereof the memory of 
« man is not to the'contrary, —_ by the occupiers of the farm 
« called Cotterell Woods, at Eaſter, to or for the uſe of the pre- 
« bendary of Laughton en le Morthing, or his leſſee, as a modus 
&« in lieu of. all tithes whatſoever ariſing from ſuch farm or 
&« lands, or any part thereof; and whether ſuch yearly fum 
« hath been from time to time conſtantly, from time wh 
„ the memory of man is not to the contrary, until the year 
« 1769 inclufive, accordingly at Zafter, or ſo ſoon after as the 
« {ame hath been derhanded, paid by the occupier of ſuch lands 
« to the prebendary for the time being, of the ſaid prebend, 
« or his leſſee, as a modus, in lieu of the tithes ariſing on or 
« from ſuch lands, or any part thereof, and Len, accord - 
« ingly.” The defendants to be plaintiffs at law, and to be 

tried by a ſpecial jury. 


Tus Cour, on the third May 1775, on the motion of th 
plaintiff's counſel, ordered that the plaintiff be at liberty to diſ- 
miſs his bill, upon the payment of the coſts, both at law and in 
this court. 11 | | | 


rem. Trau, G11LBERT again Brook, 
Kent, gth July 1774. 


The bin Nates, T* bill ſtated, that ſome time in May 1767, J. White, 
that the vicar of clerk, was lawfully inſtituted and inducted into the vi- 
Erith, in Kent, carage and pariſh church of Erith, in the county of Kent; that 
2 . * he was by virtue of ſome ancient endowment or uſage entitled 
e e Gann to the tithe of cows, calyes, milk, and all ſmall tithes whatſo- 
cf to the plain- ever, yearly ariſing therein; that by deed poll, dated the 
uf, twenty-third June 1767, and made between the ſaid 7. White, 
1 1 and the plaintiff's, he ſet and let to them all the glebe lands, 
Trin.Term, 10. the herbage of the church yard, and all and ſingular the ſmall 
Geo. 3. tithes due and payable to him, ſave only ſuch tithes as ſhould 

become payable by Sir S. Gideon, Bart, his heirs, &c. to hold for 

three years, at one hundred pounds a- year, with the proviſoes in 
that the de ſend- the ſaid deed mentioned, for renewing the ſame ; that the defend- 
ant Erook had ant Brook had, ever ſince Lady Day 1767, held and occupied a 
fince Lady Dey farm and garden in the ſaid pariſh, and had cows,-milk, butter, 
1767, occupied calyes, goats, kids, apples, pears, turnips, garden beans, fowls, 
ot farm — ex eggs, chickens, ducklings, ſows, pigs, and other titheable matters 
titheable mat - thereon ; 
ters; 
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thereon ; that the defendant Wolf, as a gardener, had ever ſince 
Lady Day 1767 held and occupied a houſe and a ſmall garden, 
whereon he had cherries, gooſeberries, greens, herbs, fows, 
pigs, bees, and wax, but that they had not paid the tithes, 
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Git Irn 
ain 
ok. 
that the defend. 
ant Wolf was a 


gardener and had a ſmall garden, from which he bad fruits and herbs. 


The defendant Wolf admitted, that J. White was vicar z that 
there were ſuch agreements between him and the plaintiff 
that ever fince.the twenty-third of June 1767, he had held an 
old meſſuage with a garden at eight pounds per annum, in the 
pariſh, and had grown gooſeberries and currant buſhes, apple and 

other trees, which produced little or no fruit; and that 
he had been adviſed that the plaintiff had no right to the tithes 
thereof, by virtue of the ſaid agreement, inalmuch as tithes 
and rights of that matter lie only in grant, they could not 
paſs but by deed, and therefore he had refuſed to pay the ſame, 
inaſmuch as the plaintiffs could not give him a ſufficient dif- 
charge for the ſame, and be m_ be afterwards compelled to 
pay the ſame over again to the ſaid F. White, notwithſtanding 
ſuch agreement; that he had been always ready and willing to 
pay the vicar, or any other perſon duly authoriſed, the ſaid 
tithes; that the plaintiffs had in their original bill ſtated the 
right to the ſaid tithes, as founded on the agreement ; that he 
had therefore put in a demurrer thereto z that on the arguing 
thereof the demurrer was allowed ; and that it was thereupon 
ordered by the Court, that the plaintiffs ſhould amend their 
bill, and ſet forth their right to the ſaid tithes, as founded on 
the deed poll executed by F. White, as in the bill mentioned; 
that ſince the arguing of the demurrer he had been informed, 
and not before, that the plaintiffs had a good right to the 
tithes, and being undeceived he had ever ſince been ready and 
willing to pay the plaintiff one pound, ten ſhillings, the full 
value of his tithes for five years, and had offered to pay 
fix ſhillings per annum for the ſame, which they had refuſed to 
accept. He ſaid, that he was a poor labouring man with a 
large family entirely dependant on the trifling profits which 
his daily labour and induſtry might be able to make of his 
little garden, and hoped the Court would direct the plaintiff to 
accept the ſaid one pound, ten ſhillings, in ſatisfaction for his 
tithes. | 


The defendant Broat admitted, that J. White was vicar, and 
left the plaintiffs to prove that they were entitled to the tithes 
under the deed poll. He alſo admitted, that from Michaelmas 
1709 he had occupied a farm in the pariſh, together with 
a houſe; garden, and orchard ; that he had kept thereon ſeveral 
cos which yielded milk and calves, but ſaid that he had no 
goats or kids; and that during all the ſaid tune he paid no tithes 
tor the ſame, . 
Th: 


To 


The defendant 
Vi ſays, that 
heisa poor man; 
that the rent of 
his cottage and 
garden is only 
eight pounds a- 
year ; 

that he had re. 
fuſed to pay the 
plaintiff the 
tithes thereof, 
becauſe he had 
not ſtated that 
they were con- 
veyed to bim by 
deed; 


that the claim 
in ihe original bil 
having been 
founded on the 
agreement and 
not on the deedy 
he had demurr- 
ed thereto, and 
thatthedemurtet 
Was allowed; 
that ſince he had 
knowntheplaim- 
tiff's title he had 
offered to pay 
his tithes, 


The defendant 
Brook (ays, that 
te holds a farm 
in the pariſh, dut 
that he had ne- 
ver paid any 
tithes r whe 
ſane, 
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G:turar The plaintiff replied to the defendant Brook ; the defendant | 
agai# rejoined ; and witneſſes were examined only on the plaintiff's 


The tithes de- THE Cour, on voy pronlh and reading the 
creed, and Brook ordered the deputy remembrancer to take an account of what 
e code, Le, us due from the defendants reſpeBtively for ſmall tithes, fince 
2 the time the plaintiffs became enti thereto under the deed 
ball; and Brod to pay the plaintiffs their coſts, the defendant 
Wolf being a pauper. 0 b 


Taz Covar ruLL, 


Myon. Taru, HEATHCOTE againſf APPLETON. 
15. C0. 3+ | N | 
Lancaſhire, 12th December 1774. 


The rector of TH x rector of Walton, near Liverpod, in the county of Las- 
Walton, near Li- caſter, claimed the great and ſmall tithes of the lands oc- 
, cupied by the defendanty, in the precinct or hamlet of Symond's 


enfbire, 


| the tithes of the M cod. particularly corn, cows, milk, calves, ſheep, horſes, 


lordſhip of Sy» barren and unprofitable cattle, hay, Eaſter offerings, hemp, po- 
— Weed, tatoes, fruit, and garden ſtuff, 


The defendant The defendants admitted, that the plaintiff was rector and 
infiſts that a- entitled to all the rectorial tithes yearly ariſing in the pariſh, 
—— or to ſome modus in lieu thereof, but they ſaid, that the 
Zee, in leu Pariſh of Mallon was alſo a vicarage, and that there was a vicar 
of all tithes of thereof, but whether he was entitled to any and what particular 
In the ſpecies of tithes therein they could not tell; that they had, ever 
1 tt — 8 ſince plaintiff had been rector, ſeverally occupied certain farms 
e in the townſhip of Symond's Wood; that they held the fame 
4 under leaſes for lives granted by an anceſtor of Lord to 
whom the faid lordſhip of Symond's Ward belonged ; that no 
tithes in kind whatever, or Zafter offerings, or any other eccle- 
fiaſtical dues had ever been paid to or taken by any former 
rector from any of the occupiers of lands in the ſaid townſhip, 
but that they had from time to time, as long as the defendants, 
or as any man living could remember, invariably and conſtantly 
taken the ſum of ſixpence yearly at Eaſter, as a modus in lieu 
of all tithes, oblations, and ecclefiaſtical dues whatever, yearly 
ariſing on all and every or any vf the farms and lands in the 
ſaid townſaip; and that the ſaid nu had been received by the 
plaintiff”s predeceſſors down to Eaſſer 1768 ; and that they, 
with the other occupiers of lands therein, had been always 
ready and willing to pay the ſame; and they admitted, that 
that' a modus of they had — 2 pay any tithes in kind. The defendants 
Jl. Ln 4 further admitted, that ſince the plaintiff had become rector of 
— the pariſh, chey had occupied the ſeveral meſſuages, farms, and 
improved lands ; lands particulariſed in their anſwer, and lying in the ſaid 2. 
P53 

4 
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Thipz and they ſet forth their values, and the quantities of Hzaruvore 
corn, graſs, hay, and other titheable matters they had had on 
their faid farms and lands; and faid, that the inhabitants and W 
oooupiers of the ancient cultivated lands in Symond's Wood had - 
immemorially paid at Zafter yearly, to the rector of JValton, 
three pounds as and for a modus or preſcriptive payment, in lieu 
of all kind of tithes, and for all and every the meſſuages, yards, 
orchards, and lands, anciently cultivated and improved 
in Symend's Weed aforeſaid, and allo, after other lands there d 3 2-year 
were. taken in and cultivated, a like ſum of three pounds per 3 
annum, for all kinds of tithes of ſuch uncultivated lands, making 
together fix pounds per annum. They further faid, that ac- 
cording to the beſt information they had been able to obtain of 
ancient people, moſt of their meſſuages, &c. had been anciently, 
and before time of man's memory, mproved and cultivated, 
and therefore they inſiſted they were not accountable to the 
plaintiff for any tithes in kind, Eaſter offerings, or other eccle- 
Raſtical dues claimed by the bill ariſing thereon ; and that the 
plaintiff was not entitled to any recompence for the ſame, ſave 
the ſaid medus or prefcriptive ſum of three pounds per annum, 
and which had been paid to the plaintiff 's predeceſſors down to 
Eafter 1768. 


The plaintiff replied; the defendants rejoined; and wit- The cauſe 
neſſes were examined for the defendants only; and upon bead. 
hearing counſel for both ſides; and on reading an * 
dated the third of December 1692, ſigned by ſeveral of the then 
inhabitants and occupiers of lands within the pariſh of Walton, 
touching a modus or compoſition of three pounds for tithes in 
the ſaid pariſh ; and reading the proofs taken in the cauſe ; 


Tus Court declared, that the feveral moduſes, as the fame The adi as 
were ſtated in the anſwers of the defendants were not valid in 7% bg 
law; and thereupon ordered the deputy-remembrancer to take tjehes decreed 
an account for the tithes of the ſeveral matters and things, and for with coſts, but 
Eater offerings, demanded by the bill, but without prejudice as wither proudce. 
to any other defence, the defendants may be advifed at any time 
hereafter, to make in bar of the plaintiff's demands of fuch tithes 
in kind; the defendants to pay the plaintiff his coſts, and further 
directions to be reſerved until after report. 
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15. Gro, 3» 
Eſſex, 24th February 1775. 


TM vicar of King's Hatfield, otherwiſe Hatpeld Brod Oak, The view of 

in the county of Eſſex, claimed all ſmall tithes and Zafter X,. Haifield, 
offerings ariting therein in kind, particularly tithes in kind of 2 — 
wood fallen in certain woods called Walter Grove, Baſs Spring, cut in the wood- 
lands caller Walter's Grove, Baſs Spring, Row Nd, and Gar. and Spring in the Brunſend Quarter of 
the pariſh, and to all other ſmall tithes arlſing therein, particularly the t.thes of hops, wool, and apples, 
See Trinity College v. Barrington, twenty- filth of Newember 1784, Mich. Þ, m. 25, Cco. 3. 


N 
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Row Wood; and Garland's Spring, in the Brunſend Quarter of 
the ſaid pariſh; and ftated, that the defendants Barring- 
tan, Thomaſon, and Green occupied large farms ; and they had had 
thereon apples, clover- ſeed, hops, turnips, milk, calves, woot, 
fowls, and barren cattle ; that the tithes in kind thereof, and 
after offerihgs, were due to the plaintiff; that the defendants, 
the maſter, fellows; and ſcholars of Trinity College, in Canter- 
bury, were ſeiſed in fee of the ſaid rectory impropriate; that 
the defendant Barrington was leſſee of the great tithes thereof, 
ut that neither he nor his anceſtors had ever taken any tithes 
of wood or ſmall tithes; and that the ſame belonged to him as 
vicar of the ſaid pariſh; and he ſet forth the former ſuit, againſt 
Jocelyn for the tithes of his woods in , Brunſend Quarter (a); 
AND PRAYED, that the defendants Barrington, Green, and Tho- 
. maſon might reſpectively account with him for their titheable 
matters for the time aforeſaid, and ſet out a full account thereof 
and pay him the /ng/e values of the ſame z that the maſter, fel - 
- lows, and ſcholars of the college, and Barrington might ſet 
forth their ſeveral claims to the tithes of the underwood, cut 
as aforeſaid, and to the ſmall tithes ; and that his right 
thereto might be eſtabliſhed. lf | 


The defendant Barrington and others admitted, that the 
Plairitiff was vicar, but not that he was entitled to all ſmall tithes 
and Eafter offerings as demanded: by the bill, or to the tithes of 
wood in the Brunſend Quarter of the pariſh z and faid, that he 
had claimed and received the tithes of wool, apples, and hops, 
dut that they and the former vicar had only received them by 
permiſſion and not by right or endowment. ; 


The defendant Barrington ſaid, that he was owner of 7he 
woods in the Brunſemd Quarter; that he had cut ſeveral of them, 
at ſuch and ſuch times, in ſuch and ſuch quantities, and to ſuch 
and ſuch values; that the faid wood was a great and not a 
ſmall tithe,” and that therefore the plaintiff, as vicar, could not 
be entitled thereto : and he ſer forth his leaſe from the college, 
dated the twentieth of January 1761, and inſiſted, that by vir- 
tue thereof, he was entitled to all the t and ſmall tithes in 
the ſaid rectory, and to the tithes of wood there, except to 

ſuch as the vicar could prove he was entitled to by endowment 
or preſcription. | 


The defendants Green and Thomaſon ſaid, that they had al- 
ways paid their great and ſmall tithes, except of wool, apples, 
and hops, to the defendant” Barrington ; and - that they had 


compounded. with him for all their tithes, at two ſhillings and 
| fixpence-in the pound. - 4 


The defendants Barrington, Green, and Thomaſon admitted, 
that they had the titheable matters ſtated in the bill, but inſiſted, 
(a) Wray v Jocelyn, ante page 204. 


that 
2 


-+ 
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that the vicar was not entitled either to them or to any other 
ſmal} tithes, or to the tithes of wood or Haſler offerings, but 
that the ſame were veſted in the College, and by leaſe in the 
defendant Barrington. And they ſaid, that they believed that 
all the lands in the pariſh had been formerly |» of the poſ- 
ſeſſions of the diſſolved monaſtery or priory of Hatfie!d Regis, or 
Hatfield Broad. Oak, and were thereby exempted the pay- 
ment of any tithes. n | 

The defendant Green admitted; that the plaintiff had, in the 
year 1753, taken of his father tithe of wool, but had not re- 


ceived any #after offerings, and he mentioned ſome other in- 


ſtances as to other tithes. 8 


The defendant Barrington inſiſted, that the plaintiff, as vicar, 
was not entitled to any tithes or offerings ; that the ſame had 
been heretofore granted by Henry the Eighth to Trinity College; in 

ige z that the college, being ſo entitled, had demiſed the 
lame to him by the ſaid leaſe; and that he had in his cuſtody ſe- 


veral ancient writings dated in 1631, wherein the ſmall tithes. 


were mentioned to belong to him, | 


The defendants the College ſaid, that the plaintiff was vicar 
of the pariſh; that he had ſerved the cure there; and that by 
ſome endowment, uſage, cuſtom, or preſcription they believed, 
that he was entitled to all the vicarial tithes ariſing therein, or 
ro ſome compoſition for the ſame, but whether he was entitled to 
the tithes of wood in the Brunſend Quarter they could not tell. 
They further ſaid, that they were owners of the rectory; that they 
had granted ſuch leaſe of the great tithes, with ſuch reſervations, 
as ſtated in the bill ; that Barrington was thereby entitled to all 
ſuch tithes, as the vicar had not been endowed with or was en- 
titled to by cuſtom or preſcription ; that the former vicars had, 
they believed, claimed and received tithes of wood in the Brun- 
fend Quarter, as well as ſmall tithes, not out of grace or favour, 
but as their right; and that therefore they had in a former ſuit 
difclaimed, and did now diſclaim all right to the tithes of wood 
there, and ſmall tithes arifing in the pariſh, apprehending that 
neither themſelves nor their leſſee were entitled thereto, but 
that they belonged to the plaintiff as vicar. 


The plaintiff replied to the anſwer of the defendants Bar- 
rington and others; and witneſſes were examined on both ſides; 
and the cauſe was ſet down for hearing; and, by order obtained 
by the plaintiff in the-crofe cauſe, dated the twenty-ſecond of 
June 1755, both cauſes were ordered to be heard together. 


The defendant Barrington filed a croſs bill againſt H. Wray, 
clerk, and the College, ſetting forth the leaſe, and inſiſting, that 
dy virtue thereof he had received the tithes, thereby demiſed, 
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War from the patiſhioners, as they became due, and had duly paid che 
Ba "I reſerved rents therein; that the defendant May, as vicar, had ſet 
1 e, up a claim to the ſmall tithes of the pariſh, and to the tithe of 
wood in the Brunſend Quarter, and particularly in Walter's 
Grove, Row Weed, Baſs Spring, and Garland: \ of r Wood; 
that the ſaid woods were ancient deme ne lands, and had formerly 
been part of the ancient poſſeſſions of one of the king's of Eng- 
land, and exempt from the payment of tithes, except to the 
owner thereof ; that he was, by virtue of the faid leaſe from 
the ſaid college, entitled to all the great and ſmall tithes in the 
ſaid pariſh, and to the tithes of the wood' of his own woods, 
becauſe they were ancient demeſne landi, and the tithes thereof 
never granted away ; that being his own woods the tithes of 
right belonged to. him ; that the ſeveral ftipends, payments, 
and ſums of money, ſtated in the grant, had been given by the 
priors of Hatfield Regir to the'convent of Saint Botolph, in Col- 
chefler ; and that he, Barrington, had covenanted to pay to the 
vicar of Hatfield ten pounds 595 Lady Day and Michaelmas Day, 
in lieu of all tithes ; that ſuch payments and ſtipend had been 
accepted by the ſeveral vicars, in full ſatisfaction of all dues 
whatſoever, which the vicar could claim from the College, as ap- 
propriators of the ſaid rectory, or from him ; that he had been 
fleſſed of the great and ſmall tithes of the ſaid rectory above 
orty years (under the leaſes of the College) by « i2n of 
two ſhillings and fixpence in the pound rent ; and that the 
ſmall tithes were included in ſuch compoſition. He then ſtated, 
that he was ſeiſed in his 2 of fee of the lordſhip or manor 
of King's Hatfield, or Hatfield Broad Oak, in the ſeveral manors 
of Barrington Hall, Ballingtan, Matchin Barns, Brenth Hall, 
and in the foreſt and chaſe of Hatfield, which were demeſne lands ; 
and that the ſame had been granted by former kings to his an- 
ceſtor ; that he was ſeiſed of the manor of Prior: Hall, and 
the priory of King's Hatfield, being an hamlet in the ſaid 
riſh, called the Pown Quarter, and the lordſhip of King's Hat- 
field, granted to Thomas Note, and by him conveyed to his, the 
laintiff's anceſtor and his heirs, and that the ſame had de- 
ſcendgd to the plaintiff, that the ſaid manor and rectory, which be- 
longed to the College, and had been demiſed by them to him, were 
formerly the poſſeſſions of the diffolved priory of King's Har- 
Feld, and were ancient demeſne-; that he, as Jay 1mpropriator, was 
entitled to all tithes, both great and ſmall, there; that the 
vicars were never inſtituted or inducted into the ſaid vicarage, 
but held the ſame by /eque/ration ; that if the former vicars 
had ever taken any tithes in the faid pariſh, his, the plaintiff's, 
anceſtors had permitted the ſame to be taken out of benevolence 
and not of right; that the College having demiſed to him * all 
« tithes whatſoever,” ought to ſupport him in ſuch right, but 
that they had difclaimed any right to ſuch tithes, or to make 
kim any ſatisfaction for the ſame, in caſe they had not . 
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miſed them to him. The crof bill therefore prayed, that Wray, 
the vicar, might be decreed to account with the plaintiff Bar- 
for the ſmall tithes, and for ſuch money as he already 
had received for the tithes, and pay the ſame to him ; that he 
might be reſtrained by injunction from receiving any more and 
* all title deeds or other evidences relating to the rec- 
tory or manor ; and that he, Barrington, might be quieted and 
eſtabliſhed in his right to both the great and ſmall tithes of the 
iſh ; that in the College had not power to demiſe all 
ſuch tithes, then that the College might be decreed to make 
him ſatisfaction for the ſame; and that it might be referred to 
the deputy remembrancer of the Court to ſettle the value of 
ſuch recompence. | 


The defendant Wray admitted the leaſe, and that there was a 
covenant therein to pay ten pounds, and inſiſted that he was by 
endowment, uſage, cuſtom, or preſcription entitled, as vicar, 
to receive all the ſmall tithes ariſing in the pariſh, and alſo the 
tithes in kind of wood in the Brunſend Quarter, and particu- 
larly of the woods before deſcribed. ' He ſaid, that he claimed 
of the plaintiff the tithes of ſuch woods; and that the College had 
no right to demiſe the ſame, or any of the vicarial tithes. He 


alſo admitted, that he had received the ſeveral ſums of the occu- 


for their ſaid tithes, as ſet forth in the bill, and inſiſted that 
had a right ſo to do; and he ſet forth the former ſuit and 
decree in this court, and infiſted, that the ſeveral payments, men- 
tioned to be paid to the vicar, were not given by the ſaid priors 
or granted by Henry the Eighth to the vicar in conſideration of 


tithes, but for the augmentation of the vicarage. He alſo 


faid, that he believed the, vicar of the pariſh had been en- 
dowed long before the diſſolution of the monaſtery, and that 
there was a manſe and a glebe belonging to the ſaid vicarage 5 
but that he could not tell when ſuch endowment was made 
but he inſiſted, that the immemorial payment of ſmall tithes 
was evidence that the ſaid endowment once exiſted, He further 
ſaid, that he believed that the ſaid T. Note held the vicarage by 
induction, and not by ſequeſtration z and that Queen Annes 
Bounty never had been added thereto, He denied, that he had the 
keys of the chancel, or that he had taken out any books or deeds. 
He alſo ſaid, that he believed that the woods in the Brunſend 
Quarter were ancient demeſne, or formerly part of the ancient 
8 of one of the kings of England, and therefore exempt 

m the pa t of tithes. He admitted, that he had received 
the ſeveral ſums ſtated in the bill for vicarial tithes, and inſiſted 
that he had a right ſo to do, and denied that the ſeveral payments, 
alſo mentioned in the bill, te the vicar for the time being, was in 
full ſatisfaction of his right of ſmall tithes, or that the ſaid ſmall 
tithes belonged to the plaintiff as leflee to the College. He alſo 


that Barrington was ſeiſed of the lordſhip of —_— 
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Bread Oak, and the ſeveral manors in the bill mentioned, but faid, 
that be knew not that they were ancient demeſnes, but that he 
had heard that ſome lands in the pariſh were called ſo. He 
alſo admitted, that the ſaid premiſes, as alſo the rectory, 
had been formerly - parcel of the poſſeſſions of the late 
diſſolved monaſtery or priory of King's Hatfield, or Hatfield 
Bread Oak, but denied that they were ancient demeſne, or that 
the plaintiff was entitled, as lay :mpropriator, to the ſmall tithes 
there. He alſo admitted, that the ſaid vicarage had been avg» 
mented by Dr. Clarke's benefaflion, and not by the means or in- 
fluence of the plaintiff ; and he put the plaintiff upon the proof 
of the ſeveral matters and things alledged by his bill. 


The College ſaid, that a leaſe of the date, and to the effect, as 
in the bill mentioned, had been executed by the College to Bar- 
rington ; that they had, thereby granted all ſuch tithes and 
rights as belonged to the ſaid rectory, but denied that it was 
intended that Barringten ſhould receive the ſmall tithes arifing 


in the pariſh, becauſe they had always underſtood that not 


only Eaſter offerings but the ſmall tithes of the whole pa- 
riſh belonged to the vicary and that the ſmall tithes were not 
included in the fine, rent, and payments payable to the College, 
for that it appeared by an ancient agreement, made the twenty» ' 
ſixth year of Henry the Eighth, between the prior and convent 
of Hatfield and Robert Note, then vicar of the ſaid pariſh, that 
the ſaid vicar ſhould receive all ſmall and mixt tithes ariſing in 
the ſaid. pariſh, of all denominations whatſoever ; but the College 
inſiſted, that tithe wood was a great tithe and payable to the 


rector or his leſſee, unleſs the vicar could ſhew an endewment, 


cuſtom, or preſcription: to the contrary. They ſaid, that the 
vicar had received his tithes of right and not out of grace and 


favour, and ſet forth the former ſuit, in which they diſclaimed 


any right to the tithe of wood in the Brunſend Quarter; but 


denied that ſuch diſclaimer entitled the vicar to an account of 


the tithes againſt Barrington without ſhewing himſelf entitled 
thereto, The College further ſaid, that they believed that Bar- 
rington had received a compoſition of two ſhillings and ſixpence 
in the -pound, but did not believe that ſuch compoſition was 
paid as a ſatisfaction for ſmall tithes; and they inſiſted, that 
Barrington could not underſtand that the payments made by 
the College and by him to the vicar were in lieu of tithes, be- 
cauſe the ten pounds was part of twenty pounds a- year which he 
College paid as an augmentation of the vicarage, and not in 


lieu of the tithes the vicar had a right to. The College denied, 


that the ſmall tithes of the pariſh belonged to Barrington, as 
their leſſee, and ſaid that they were ready to ſupport and 
maintain the covenants and agreements in the leaſe with him, 
but that it was not underſtood that any other than the great tithes 
of the rectory were leaſed to him, and hoped t he Court would 

not 
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not decree them to make him any ſatisfaction for the tithes Wer 
which had been uſually paid to and received by the vicar, The 20 
College further ſaid, that they believed that the premiſes men- 32331207083 

tioned in the bill had been formerly the poſſeſſions of the mo- ä 
naſtery or diſſolved priory of King's Hatfield, to which the 
rectory and parſonage formerly belonged; but denied, that 
Barrington was entitled, as lay impropriator, or in any other 
right whatever, except as their leſſee. | 


The plaintiff replied ; the defendants rejoined; and witneſſes 
were examined on the behalf of the plaintiff and the defendant 
Wray pb and the cauſes came on to be heard together, pur- 
ſuant to tbe order of the twenty-third of February inſtant ; when 
upon hearing counſel for all parties ; and reading the following 
evidence on behalf of the plaintiff Wray ; viz. the proceedings 
and the decree in the cauſe of H. Wray v. Sir Conyers Jocelyn 
and others (a) ; the depoſitions on both ſides in the preſent 
cauſe z a leaſe from 7he College to Barrington, dated the twen- 
tieth of January 176t, of the rectory impropriate of Hatfield 
Bread Oak ; the Biſhop of Stokely's confirmation from the regiſter 
of the Biſhop of London, dated the fifteenth of February 1532, of 
three pounds per annum, to be paid to the Prior of Hatfield ; and 
on full debate of the matter ; | 


Tun Court ordered the deputy remembrancer to take an 
account, without coſts, of what was due from the defendants 
Barrington, Green, and Thomaſon to the plaintiff Fray for the 
tithes of hops, wool, and apples, and alſo for Eaſter offerings, 
for the times demanded by the hill ; and that they do ſeyerally 
pay to the plaintiff what ſhall be reported due. 


Tur Court further ordered, by conſent of the defendant 
Mrap, that the croſs bill be diſmiſſed without coſts, as to him, but 
that Barrington do pay the maſter, fellows, and ſcholars of the - 
college of the Holy and Undivided Trinity, within the town and 


univerſity of dge, their coſts in the ſaid croſs cauſe, 
(a) Ante, page 204. 
Tux Biskor or EXETER again SKINNER Hitany Tenn 


15. Gx0. 3. 
Devonſbire, 28th February 1775 | 

TM bill ſtated, that in the year 1762, the plaintiff was con- The ſpecialman- 
ſecrated Biſbop of Exeter; that the rectory of Shobrocke, in ner in which the 

the county of Devon, was then held by him in commendam, eee ” _ 
whilſt be ſhould live and continue Biſbep of Exeter z that, as ge, end- 
rector, he was entitled to all tithes, great and ſmall, yearly ariſ- ted to the grest 
ing therein ; that the defendant had ever ſince occupied two meſ- — — 
ticularly the tithes of wheat, barley, oats, milk, fire wood, garden Nuff, and fruits 

EY ſuages, 
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TurBisnor or ſuages, with the appurtenances ; that he hat paid a c 


Ex rin 


x7 


of fix pounds, ſeven ſhillings per annum for the tithes thereof, 
the ſame being about two ſhillings in the, pound of the annual 


value, and the general rate of compoſition in the pariſh ; that 


in the year 1763 he applied to the curate, who uſually received 
the tithes, and inſiſted on an abatement to be made in the ſaid 


compoſition, by reaſon of ſome improvements he had made on 
his eſtates ; that the ſaid abatement was refuſed to be made, 


and that his tithes had from that time been payable in kind. 
The bill then ſet forth the ſeveral titheable matters which the 
defendant had upon his ſaid meſſuages and lands; the tenders he 
had made to the plaintiff for the tithes thereof; and that the 
Biſbon had refuſed to accept of the ſame. The bill then charged, 
that the uſual mode of tithing wheat in the pariſh was for the 
farmer to bind it into ſheaves and ſet it up in ſtitches or ſhocks 
of ten ſheaves each; that the rector ſhould have every tenth 


ſtitch or ſhock, beginning at the gate, or end of the field next 


the gate where the farmer carried out his own wheat; that a 
bough ſhould be put on every ſuch tenth ſlitch or ſhock ; 
that if any odd ſtitches were left, the farmer ſhould take 
a ſheaf from each ſtitch, and put them together with a — 
thereon for the rector; that notwithſtanding ſuch cuſtom 
defendant tithed all his wheat in one year by ſetting out one 
Theaf out of every ſtitch ; and that the ſame being contrary to * 
the cuſtom was refuſed to be accepted of. The bill then 
ſtated, that the cuſtom of tithing barley and oats in the pariſh 
was for the farmer to bind the ſame into ſheaves, and then to 
gather them into heaps called dozens, conſiſting of twelve 
ſheaves each; that the rector was to have every tenth heap for 
tithes; that if there were any odd dozens a ſheaf was to be 
taken out of each and put together for the rector, with boughs 
ced thereon like as for wheat; that the defendant having in 
ome of the ſaid years tithed the ſaid wheat, oats, and barley in 
an unfair way, by ſetting out one ſheaf out of every ſtitch and 
dozen, the ſame were not accepted; and that he had alſo re- 
fuſed to account for his other titheable matters and things in a 
fair manner. The bill therefore prayed an account and pay- 
ment, . 
The defendant admitted that the plaintiff was Biſbop of Exeter, 
and rector in commendam; that he was thereby entitled to all tithes, 


both great and ſmall, ariſing in the pariſh; that he, the de- 
fendant, was occupier of two meſſuages and lands in the 


faid-pariſh ; that it was uſual for the curate thereof to collect 
the tithes 3 but he denied that he had ever entered into any 
compoſition for his tithes at ſix pounds, ſeven ſhillings a-year, 
as it was more than he ought to pay, but that he did for peace 
ſake pay the ſame for ſome years; and that imagining himſelf 
ov ged he defired an abatement of a guinea a-year, _ 
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the ſame being refuſed he had ever ſince fairly paid or tendered — or 
ETER 
againſt 


his tithes either in kind, or by ancient modu/es for the ſame, 
He admitted, that in the year 1763 he had fixteen lambs fallen, 
and that the plaintiff was by cuſtom entitled to and had received 
the third lamb for the tithe thereof; but he inſiſted that he was 
not entitled to more than one halfpenny for the tithe of each 
of the fix odd lambs, and that having refuſed to accept the ſame 
the tithes of the ſaid fix lambs remained unpaid. He ſet forth 
his titheable matters, and what tithes had been received and 
what remained unpaid for the following years. He denied the 
cuſtom of tithing of wheat, as ſtated in the bill; and ſaid, 
that the immemorial cuſtom of the pariſh was to take the tenth 
ſheaf, to begin at the end of the field next to the gate from 
whence the farmer carried out his nine parts, and ſo to continue 
to the end ofthe field z that if the farmer ſet up his nine parts he 
was to ſet up the tenth part alſo ; that he therefore ſet out his 


ſheaves and gave notice thereof according to cuſtom, but the 


plaintiff refuſed totakethe tithes thereof away, and that theyrotted 
on the ground, He alſo denied the cuſtom of tithing barley and 
oats, as ſtated in the. bill, and inſiſted that it was the ſame as in 
tithing wheat; and he ſet forth the quantity of wheat, barley, 
and oats, and the other titheable matters which he had had, He 


alſo ſtated a modus of elevenpence for every cow milked in the 


parilhs in lieu of the tithe of milk; another modus of one penny 
or every hearth or wood penny; alſo a garden penny and a 
hoard penny, and faid, that the wood penny was in lieu of all 
wood burnt, conſumed, or fold. He inſiſted, that the ſeveral 
tenders, mentioned in his anſwer, were the full values of the 
tithes for which they were made; and that they had been 


refuſed with a view to injure and oppreſs him. He denied, 


.that he had ever refuſed to diſcloſe the particulars of his 
titheable matters, as ſuggeſted in the bill, and by his anſwer 


offered to pay ſeven pounds, eighteen ſhillings, and ſixpence to 


the plaintiff, as and for the full value of the ſmall tithes which 


had ariſen on the ſaid premiſes, during the ſeveral years in the 
bill mentioned, 


The plaintiff replied ; the defendants rejoined z and witneſſes 
were examined on both fides ; and upon hearing counſel ; and 
reading the ſeveral proofs taken in the cauſe ; 


Tux Couur, which was full, ordered, by the conſent of 
counſel on both ſides, the defendant to pay the ſeven pounds, 


eighteen ſhillings, and ſixpence, the Biſbop of © xeter agreeing, 


for the ſake 2 and to prevent further trouble and expence, 
e, 


to accept the in full of the tithes demanded by the bill, 
although a much larger ſum was due to him for the ſame, with 
114 ä PARRY 
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Hitany Tran | ParRrY againſt TnomaAs. 


15. G20. 3. 
AM Carmarthenſdire, 28th February 1775. 
9 OG HE improptiator of Saint Peter's, in the county of Carmar. 
© Pow, then, claimed the great and ſmall tithes which had ariſen 
inthe borough of On Conny Tenement for eight years laſt paſt, 


Ca 5 : | 
2 hs The defendant inſiſted, that the premiſes called Conny T ene» 


tithes in kind for ment were wholly exempt from the payment of tithes either 
oe farm ard in kind or by medus, for that they were parcel of the lands which 
1 formerly belonged to the priory of Saint Peter; that the faid 
lands had been ever exempt from the payment of tithes at 
the time of paſſing the ſtatute of 31. Hen. 8. and that ſuch 
exemption 5 being confirmed by that ſtatute, the 
ſaid lands continued exempt therefrom z that he had paid 
the tithes for the other lands he occupied; and he ſet forth 
the quantity of land Conny Tenement contained; but ſaid, he 
could not ſet forth the corn he had reaped therefrom, he hav- 
ing kept no account thereof; and ſaid, that he occupied the 
' ſame as undertenant to Fe/us College, Oxford. A 


I be plaintiff replied; the defendant rejoined; and the cauſe 
being at iſſue, and publication paſſed, it came on to be heard; 
and now upon hearing counſel for the plaintiff; and no counſel 
appearing for the defendant ; and an affidavit of ſervice of ſub 
pena to hear judgment, and alſo the bill being read; 


- Taz Cour ordered the d remembrancer to take an 


account of what was due for the ſeveral titheable matters and 


things which had ariſen on the ſaid tenement and lands called 
Conny, in the pariſh of Saint Peter, within the borough of Car- 
marthen, in the bill mentioned, during the time demanded by 
the bill, unleſs cauſe were ſhewn to the contrary ; and on 
the third of Fuly 1775, no cauſe having been ſhewn, the decree 
of the twenty-eighth day of February was made abſolute, 


Ray N | CLARKE againſt Roaps. 
15. G10. 3. : 
| Hertfordſbire, ad March 1775. 


The rector of FHE rector of tree, in the county of Hertford, claimed all 


Elfree, in Hert- T tithes, both great and ſmall ariſing therein in kind; and 
— 4 en- ſtated, that there was within the ſaid pariſh a large extent of 
and ſmall — good paſture land called Barbam Wood Common, conſiſting of 
of the pariſhand one thouſand acres; a quantity exceeding all the other land in 
of Barbam Nd the pariſh z that according to the cuſtom of the Manor of Bar- 
Common in kind. ham Weed, otherwiſe Eorcham Park, the ſaid common was only 


Seeanother cauſe to be ſtocked with cows, breeding cattle, dry cattle of the 
Eatter 20. Ge female kind, geldings, and brood mares, but not with ſheep or 


3. with 
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with any other cattle whateverz that the defendants oc- 
cypied certain meſſuages, lands, yards, orchards, and gardens 


in the pariſh, and had kept ſheep, lambs, hogs, pigeons, - 


poultry, fruit, herbs, and bees thereon ; that they had kept 
upon the ſaid common, and on their faid land, ſeveral geldings, 
breeding and milch cows, brood mares, and divers other kind 

of cattle which had produced milk, calves, and colts ; that they 
had made ſeveral thouſands of faggots from their ſaid lands 
that they had not fince Michaelmas 1758 accounted with him 
far his tithes of the ſeveral matters aforeſaid, or any ſmall tithes, 
but had pretended, that he was not entitled to tithes in kind, but 
that there were certain moduſes payable in lieu thereof. The 
plaintiff then charged that there were no modyſes in the parith ; 
and inſiſted, that he was alſo entitled to an herbage or agiſtment 
tithe of all barren and unprofitable cattle depaſtured on Barbam 
Weed Common grounds, which the defendants ſeverally enjoyed 
in the pariſh, He further ſaid, that when he and his predeceſ- 
ſors received two ſhillings in the pound, as a compoſition, in 
lieu of all great and mal tithes, or one ſhilling in the pound, 
in lieu of {mall tithes, he never paid any land tax, in reſpect 
of ſuch tithes, but that the pariſh having aſſeſſed him to 20. 


land tax, he at Michaelmas 1758 gave them notice that he would 


take his tithes in kind for the future; that they had fince that 
time permitted him to take the tithes of hay in kind; and that 
the agreement to take two ſhillings in the pound, as aforeſaid, 
was only during pleaſure. The bill therefore prayed an account 
of all the ſaid tithes ſince Michaelmas 1758, 


The defendants admitted, that the plaintiff was rector of the 
3 and entitled to the tithes thereof, or to ſome modus in 
ieu of the ſame. They alſo admitted there was a common of 
paſture therein called Barham Nod; that there was a cuſtom 


that the inhabitants ſhould not turn any ſheep upon the ſaid 


common, but that they might and had been accuſtomed to de- 
paſture any other ſort of cattle thereon ; that they, the defend- 
ants, had rented lands in E/ftree,and alſo in the pariſhes of Alden- 
ham and Edgware ; and they ſet forth their titheable matters, and 
faid, that neither the plaintiff, nor any rector of E/free, had any 
right to tithes in kind of any of the titheable matters aforeſaid, 
for that there was a modus to pay an halfpenny to the rector for 
every ſheep wintered in the pariſh, and not ſhorn therein, but that 
if the ſheep were ſhorn therein then the rector was entitled to the 
tithe wool of ſuch ſheep in kind : that there was another modus to 
Pay 2 halfpenny to the rector for every lamb fallen in the pariſh, 
f ſold before Saint Marl: Day, and the ſame if the lambs 

fallen were not a titheable number, but that if the lambs fallen 
therein were depaſtured therein on or over Saint” Mark's Day, 
and the number amounted to ten, that then the rector was enti- 
tled to tithes in kind ; that there was another modus to pay four- 
. pence 
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Crarxa Pence a cow, in lieu of the tithes of calves and Milk: that there 
4 was another modus to pay twopence a mare where mares were 
Nas. wholly kept for breeding, in lieu of the tithe of every colt of 
fuch ing mare : that there was another modus to pay one 
ny for every cock, and one halfpenny for every hen, on or 
about Exfter Day in every year: another modus to pay fourpence 
for every orchard, and one penny for every garden, in lieu of 
tithe taken in kind; but that to avoid further trouble they had 
offered him double the ſaid ſums; and they ſaid, that * 
part of the land held by them reſpectively in the ſaid pariſh was 
meadow, which had been commonly mowed firſt and afterwards 
fed with cattle. 3 | 
The plaintiff replied ; the defendants rejoined z and ſoon 
afterwards the defendants William Reads and Mary Cockman died, 
and the ſuit was revived againſt William Wilkinſon and F. 
Wright, the executors, who appeared and anſwered; the plain- 
tiff replied to their anſwers z the defendants rejoined; and wit- 
neſſes were examined for both parties; and upon hearing coun» 
ſel for all parties, except Thomas Corkman ; and reading an 
affidavit of the ſervice of ſubpana to hear judgment ; and his 
anſwer ;z and the plaintiff declaring, that as the ſaid defendants 
had failed in proving the ſeveral modyes, he was willing to waive 
entering into an account for the value of the ſaid Mary 
Road? ſmall tithes, and to accept the ſaid two ſeveral yearly 
ſums of fifteen ſhillings, and fifteen ſhillings, mentioned in her 
anſwer, as the value of the ſmall tithes in kind due from her for 
the years 1759 and 17603 | | | 


Tux Coua r ordered the executors of Mary Roads to pay the 
ſame; and the defendant Thomas Cickman to account for the 
value of the ſeveral ſmall tithes which had ariſen on the lands in 
his occupation in the ſaid pariſh, during the time demanded by 
the bill, with coſts, unleſs cauſe were ſhewn to the contrary ; 
and no cauſe being ſhewn, the decree was, on the twelfth of 
December 1775, made abſolute. | 


Tux CobRr FULL» 


EAsT ER TITAN Wruisow gain Hoorzs. 
15 Gro. 3. | Somerſetſhire, 8h May 1775. 


The vicar of PHE vicar of Nerth Curry, with the chapelries of Ve Hatch 
— Curry, in and Stoke Gregory, otherwiſe Stoke Saint Gregory, in the 
ome? ſe/ſbire, is county of Somerſet, thereto annexed, claimed the ſmall tithes 


entitled te the 


tithes, except of in kind which had yearly ariſen there on the lands of the de- 
null and garden fendants, for ten years paſt. | 


- Nuff, in kind. 


$:eanothercauſe The defendant Hooper (aid, that the plaintiff was, he believed, 
HiaryTermzzz, Preſented to the vicarage and chapelries, at the time mentioned 
Geo. 3, in the bill; but that he had not, either by himſelf or by a curate, 
duly performed the cure thereof, for that, eſpecially of late 

| I , years, 
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years, he had ſcldom reſided therein, and had wholly omitted 
divine ſervice in the ſaid church and chapelries for twelve 
months together, fince June 1760; that he had frequently 
married perſons in the {aid pariſh without publiſhing the banns 
or having any licence; and that he was not entitled to the 
tithes in kind claimed by the bill; for that the ſeveral modu/es 
following were payable at Zafer in lieu thereof, viz. twopence 
for every ſummer milch cow, in lieu of tithe milk; three half- 
pence for every heifer and winter milch cow, in lieu of tithe 
milk ; one penny for every garden, in licu of the tithes of the 
garden ſtuff groving therein ; twopence for every calf fallen 
under ſeven, and if ſeven, eight, nine, or ten, then eight ſhil- 
lings, in lieu of tithes of calves; eight ſhillings for every other 
tenth calf after the firſt ten; twopence lor every odd calf under 
ſeven ; and if any or either of the faid calves under ſeven were 
ſold, to pay the tenth part of the money ariſing by ſuch fale, or 
if killed, the tenth part of the value of ſuch calf, and if reared, 
twopence for each calf ; one halfpenney for every lamb fallen in 
the pariſh, under ſeven, and if ſeven, eight, nine, or ten, the 
ſum of two ſhillings and ſixpence, in lieu of tithe lambs, and if 
ſeven, eight, nine, or ten, after the firſt ten, the like ſum of 
two ſhillings and ſixpence; and for every odd lamb, under ſeven, 
after the firſt ten, one halfpenny, which ſums were alſo paid 
in diſcharge of tithe wool of ſuch lambs, growing and increaſing 
from the fall to the ſhearing thereof, and therefore nothing 
futther was paid the vicar for the tithe of wool and lambs ; for 
ſeven, eight, nine, or ten pigs fallen in the ſaid pariſh the ſum 
of two ſhillings and ſixpence, in lieu of tithe pigs; and for 
every tenth pig, after the firſt/ten, the like ſum of two ſhillings 
and 1ixpence ; and for every odd pig, if ſeven in number and 
under ten, the like ſum of two ſhillings and ſixpence; for each 
and every colt fallen in the ſaid pariſh, under ſeven, twopence; 
and if ſeven, eight, nine, or ten, then to pay the ſum of one 
pound, one ſhilling, in lieu of the tithe of colts; and for every 
other tenth colt, after the firſt ten, the like ſum of one pound, 
one ſhilling ; and after the firſt ten, if there were ſeven, eight, 
or nine, the like ſum of one pound, one ſhilling ; and for every 


colt, under ſeven, after the firſt ten, twopence; and if any of 


the ſaid odd colts, under ſeven, ſhould be fold under one year 
old, the tenth part of the money ariſing by ſuch ſale; that two 
ſhillings had been uſually paid the vicar of the faid pariſh and 
chapelries, for every ſcore of ſheep ſhorn within the ſame, in 
lieu of all tithes thereof, and ſo in proportion for any greater or 
leſſer number; and for the growth of wool of ſheep not ſhorn 
therein, one penny a ſcore by the week had been uſually paid for 
the tithe of ſuch ſheep. and ſo in proportion for any greater or 
leſſer number; one ſhillings for every hogſhead of cyder, in lieu 
of tithes of apples grown within the ſaid pariſh.and chapelries ; 
and twopence for an unmarried man or woman, or fourpence 

for a married man and his wife, had been uſually paid the ſaid 
| VICAT, 


15. G20. 3. 
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Wizzon | view, in lieu of Hafer offerings, and nothing otherwiſe far 
; —.4 perſon of ſixteen years of age or upwards, in the family of ſack 
mmaan or woman, ; 5 85S; 
The defendants Calling: and others anſwered: to the like 
The plaintiff replied; the defendants rejoined ; and witneſſes 
were examined on both fides ; and upon hearing counſel an 
both ſides; and reading ſeveral depoſitions z and an endowment 
. of the vicarage and chapelries, dated the third of the nones of 
October 1234 ; and upon full debate of the matter; | 


Tun CovkrT ordered all the defendants, except H. Ryſcombe, 
to account for all the tithes demanded by the bill, from the 
date of the laſt receipt given by the plaintiff to them in the year 
1768, and pay what ſhould appear due thereon, with coſts, the 
bill, as to ſo much as claimed ſatisfaction for tithes preceding 

| ſuch laſt receipt, ta be diſmiſſed with coſts. | 1 


"Taz Covgr alſo ordered H. Ryſcombe to account for the 
tithe of all dry, barren, and unprofitable cattle, depaſtured 
him in the ſaid pariſh: or chapelries, fince the time of h 
laſt receipt, and pay what ſhould appear due, with coſts; the 
bill, as to ſuch tithes, before the date of fuch receipt, to be 
diſmifſed with coſts ; the tithes in kind for gardens waived by 
the plaintiff, to be withaut coſts, and one penny a year paid in 
lieu thereof, 


Tus Cob alſo ordered the following iflue, in a feigned 
action, to be brought againſt Hooper, Collins, and FVaining, 
to try, „ Whether the plaintiff, as vicar of the pariſh of 
« North Curry, and chapelries of Meſt Hatch and Stoke Gregory, 
« otherwiſe Stoke Saint Gregory, in the county of Somerſet, 
« was entitled to the tithe in kind of all milk ariſing from 
« the defendants cows, and other the inhabitants of the ſaid 
e pariſh and chapelries, or to any and what modus or cuſt 
% payment in lieu thereof.” The. judge at liberty to indorſe, 
&c. and further directions to be reſerved till after report. 


After making the above decree, the plaintiff Wilſon waived 
his demand of tithe milk in kind, and thereby admitted, that 
there were ſuch moduſes in licu thereof, 


Exoren Tun ABBOT again} WILKINSON, 


Norfolk, 22d May 1775. 
ThereQorofthe HE bill ſtated, that the plaintiff, about the twenty · ninth of 


conſclidated pa- January 1766, was inſtituted and inducted into the 
3 of the conſolidated pariſhes of Burnham Saint Mary, otherwiſe 


Ulph, in Nerfelk, claims of the defendant the owner of the Hall Farm, in the faid pariſh, certain ſmall 


tithes, from the time of his induction on the fourth of March 1766, and alſo the reſtoration of ninety 
acres of gkbe land lying in the open fields, and which the defendant had converted to his on uſe, 
S. C. 7. Bro. P. C. 518. h 3 


Burnham 
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Burbam Weſtgate and  Ulph, in the county of Norfolk ; that he 
had ever fince ſuch his induction been rector and incumbent 
thereof ; that he had thereby become entitled to all the glebe 
lands belonging to the ſaid rectory and pariſhes, and alſo to all 
the great and {mall tithes, moduſes, compoſitions, and cuſtomary 
payments in lieu of tithes, Eafter offerings, and all other eccle- 
fiaſtical dues and duties ariſing in the faid conſolidated pariſhes, 
or either of them or the titheable places thereof ; that th glebe 
lands belonging to the ſaid conſolidated pariſhes and recto 

wholly confiſted of a great number of ſmall pieces of lan 

lying diſperſedly in the common fields within the ſaid pariſhes or 
one of them, containing upwards of one hundred acres ; that 
the ſaid pieces or parcels of land had formerly certain marks, 
metes, and boundaries to aſcertain the width, breadth, extent, 
and ſituation thereof ; that ever fince the plaintiff*s induction 
and for ſome years before, the defendant had been owner and 
proprietor of a conſiderable eſtate lying within the ſaid conſoli- 
dated pariſhes, or one of them, of one thouſand pounds per 


land lying diſperſedly in the ſaid open and common fields, in- 
termixed with or adjoining to all or moſt of the ſaid glebe 
lands; that he let out part of his ſaid eſtate and lands to 
tenants ; that he kept the other part thereof in his own occupa- 
tion and manurance; that taking advantage of the negligence 
and inattention of former rectors, and of the plaintiffs recent re- 
ſidence in the rectory, and his ignorance of the particular lands 
which conſtituted the giebe lands thereof, and of his, the defend- 


ant, having formerly rented, the ſame, he had got the ſame 


into his hands and poſſeſſion, and had let them to ſeveral of his 
tenants, with other lands of his own, or had kept them, or part 
of them, in his own occupation, particularly thoſe which laid 
near to his own lands, and had ploughed them up, defaced, 
deſtroyed, or taken away the ſeveral metes and marks by 
which they were aſcertained and bounded; that by reaſon 
thereof, they had paſſed through a variety of hands and had, 
ſince any terrier was made or taken thereof, been the property 
of different perſons, whereby the plaintiff was unable to diſcover 
or diſtinguiſh ſuch glebe lands, or to bring any ejectment for the 
recovering the policſſion thereof; and that he the defendant 
had never fince the plaintiff's induction thereto paid him any 
rent, or made him any fatisfaftion for the uſe of the ſaid glebe 
lands, ſo held by him or his tenants. The bill then further 


ſtated, that ever fince the plaintiff had been rector of the ſaid 


pariſhes the defendant had occupied a large houſe, garden, or- 
chard, farm, and lands lying within the ſame, or the titheable 
places thereof, and had yearly grown, fed, depaſtured, mown, 
cut down, and gathered clover, faint foin, rye graſs, and other 
graſs ſeeds,” and turnips 3 that he had alſo kept, agiſted, fed, 
andgdepaſtured- in and upon ſuch lands and grounds within 2 
418 al 


annum, particularly of a great number of pieces or parcels of 
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ar faid pariſhes, or the titheable places thereof, tows, ſheep, 
MES... horſes, - oxen, barren and unprofitable cattle z that he had 
unten. milch cows which had produced calves and milk; ſows which 
had littered pigs ; ducks, hens, and other poultry, which had 
produced eggs, ducklings, chickens, and divers other titheable 
matters which were eſteemed fmall tithes; that he had alſo in 
his bouſe and family, a number of perſons, ſervants, and others 
for whom, as well as for himſelf, he ought to have paid Za 
offerings. | The bill then further ſtared, that the plaintiff ha 
frequently applied to him to diſcover, ſet out, and diſtinguiſh 
by proper metes, marks, and boundaries the ſeveral pieces and 
3 of glebe lands ſo held and enjoyed by him, and which 
either let out or kept in his own hands, and either to de- 
liver up the poſſeſſion thereof, or to account with and pay the 
plaintiff a reaſonable rent or ſatisſaction for the ſame; to diſ- 
cover the ſeveral titheable matters before mentioned, which he 
had and kept within the ſaid pariſhes or titheable places thereof, 
fince the plaintiff had been rector thereof, and to ſet out, ſatisfy, 
and pay the plaintiff the value of ſuch tithes and Zafter of- 
_ ferings, but which he had refuſed to do, The bill therefore 
prayed, that the defendant might be decreed to pay the plaintiff 
a reaſonable rent or other ſatisfaftion for the ſaid lands; to de- 
liver up to the plaintiff the poſſeſſion thereof, and the ſeveral 
' terriers, maps, plans, and field books thereto belonging; to 
reſtore, ſet up, or make anew the ſeveral proper metes, 
ries, and other marks thereon, which had been ploughed up, 
defaced, taken down, or deſtroyed by him, or by his order or 
procurement; and to account for all the ſmall tithes ariſing upon 
. the houſe, farm, and lands in his occupation, and for Eaſter of- 
ferings, and other eccleſiaſtical dues which had become due 
Two. raya been rector of the ſaid pariſhes and pay 
him the ſame, . 


The defendant - The defendant admitted, that the plaintiff was rector of the 
denies that ei- ſaid pariſhes, and entitled to all the glebe lands, tithes, Eafter 
ther he or his te- offerings, and other eccleſiaſtical dues ariſing therein; but he 


Faden ot ag ef denied, that the glebe lands rhereto belonging did, to his know- 


the glebe lands ledge, lie diſperſedly in the common fields; that they had 
belonging to the . certain marks, metes, and boundaries to aſcertain the width, 
mnt raged. 'breadth, extent, and fituation thereof ; and ſaid, that he had 
in ufc they ſeen a copy of a terrier of the glebe lands, dated the twenty-third 
are deſcribed ; of June 1753 ſigned by the then rector and churchwardens, 
. which made the glebe lands of the ſaid parithes forty-nine acres, 

two roods, and twenty perches, and deſcribed them to lay diſ- 

perſedly in the open and common fields; that ſuch. terrier 

might be right for any thing he knew to contrary, but that he 

could form no belief upon the ſubject. He admitted, that for 

ſerveral years paſt he had been owner of a conſiderable eſtate within 

- the ſaid pari and of a great number of pieces a, 
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fand s Alperſeddly in the ſaid open common fields, but whe- 
er t 


ey were intermixed with or adjoining to the gebe lands, or 
any of them ke ſaid he could not Tet forth. He alſo admitted, 
that he let out part of his eſtate to tenants and that he kept the 
other part in his own poſſeſſion and manurance; but he denied, 
that he had got into his poſſeſſion, or let out to tenants with 
other lands of 'his own, or kept in his own occupation, any 
number of pieces or parcels of the glebe lands, or that he had 


ploughed or defaced, or otherwiſe deſtroyed or taken away, the 


everal metes and marks by which the ſame were formerly or 
at any time aſcertained or bounded, or that he had cauſed or 

rocured the ſame to be ſo done, or that he had otherwiſe con- 

ented thereto z or that there were there, to his knowledge or 
belief, any marks, metes, or bounds of the lands, either in his 
occupation or that of his tenants, that were or had been diſ- 
cernable or diſtinguiſhable by which it might appear that ſuch 
lands were glebe lands ; or that either he or his tenants were in 
poſſeſſion of any ſuch, or that he claimed title to any lands, but 
thoſe which had been fairly and bona fide conveyed to him for 
1 good and valuable conſideration ;z and he admitted, that he 

ad never paid the plaintiff any rent for any glebe lands. He fur- 
ther ſaid, that long before, and ever ſince the plaintiff had been 
rector of the ſaid pariſhes, he had occupied a large houſe, gar- 
den, orchard, farm, and lands, and had, from time to time, had 
thereon the ſeveral matters in the bill mentioned; that the 

laintiff had, during all that time, taken all the tithes in kind 

e had ever claimed ; that the defendant had never refuſed to 
deliver him the juſt and true tithe z that neither the plaintiff 
nor any of his predeceſſors had ever demanded the tithes of 
calves, milk, pigs, eggs, or poultry; and that he had not paid 
Either ſuch tithes or the tithes of turnips that had been always 
fed by ſheep, ſuch ſheep having previoully paid the tithes of 
lambs and wool, He further ſaid, that he had yearly fed a 
few bullocks on his turnips, for the agiſtment whereof he had 
always been ready to pay, if it had been properly demanded. He 
further ſaid, that he had paid the late incumbent twelve pounds 
a-year, as 4 tion, in lieu of the tithes of the Hall Farm ; 
and that all the lands he then held and occupied belonged thereto, 
He admitted, that he had ſeveral perſons in his family for whom 
Eaſter offerings might become due, but he ſubmitted, that an 
Eafter offering was a perſonal duty, and not a tax payable by the 
maſter of a family, but he ſaid, that he was willing to pay 
the ſame as if they had becn due for himſelf. He denied, that 
the plaintiff ever applied to him in a friendly manner 
touching the matters in the bill; and ſaid, that about the third 
of January 1770, he received a letter from the plaintiff in the 
words and figures following: „ Sir, As ſoon as you conve- 
*© niently can, I ſhould be obliged to you for a poſitive anſwer, 
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=. in writing, to the following « veſtions ! Will you or will you 


© not give me a juſt account of and pay me for the tithe of 
« turnips and other ſmall tithes, ſuch as pigs, cows, poultry, &c. 
te which have become due from the death of M#, Smith to 
tt this preſent time, and yet remain unpaĩid; and will you ordet 
% your ſervanits, for the future to give proper notice when. all 
t© ſuch tithes become due ; will you or will you not ſet out any 
« abuttal the ninety-ſeven acres of glebe land, belonging to 
*« me, as rector of Weſtpate ind Ulph, and which afe now in- 
it termixed with the lands of your eſtate, and in the poſſeſſion of 
« you or your tenants; and will y the arrears of rent 
« due for the ſaid land, from the death of Mr. Smith 10 this 
&« preſent time; if you do not chuſe to acknowledge the quan- 
« tity of glebe land above mentioned, how many acres are you 
& willing to acknowledge, and ſet out, and abuttal, and pay 
« the arrears of rents; for a plain and immediate anſwer to 
<<. theſe queſtions, you will oblige your humble ſervant. Baran 
& ABBOT, Burnham, 3d January 1470.” He denied, that he 
had ever pretended there were no glebe lands belonging to the 
faid rectory, but inſiſted, that he did not wrongfully occupy the 
ſame, either by himſelf or his tenants z and that if he was in 
poſſeſſion of any ſuch, he did not become poſſeſſed thereof by 
means of any exchanges for other lands, either before or ſince 


and the feveral he came into poſſeſſion of his ſaid eſtate. He further ſaid, he 


terriers and pa- 


pers in his cuf. 


tody relating to 
the ſame, 


had ſearched all his papers and writings, and could not find 
any terrier whereby to diſtinguiſh the glebe lands belonging to 
the ſaid rectory, but that he had found a map or plan of the 
conſolidated pariſhes, which appeared to have been made in 
the year 1648, and he ſet forth the deſctiption thereof, but he 
ſaid, that he could not tell whether the ſame was accurately 
made, He alſo ſaid, that he had likewiſe found a field book 
and two copies of terriers, one dated the twenty-ſeventh of 
July 1747, and the other the twenty-third of June 1753, but 
that he could not tell whether ſuch book or terriers were accu- 
rately made, but that if they were the names of the ſeveral pieces 
or parcels of land were ſo much changed and intermixed with 
each other, that he was not able to form a judgment where ſuch 
lands then lay, or were ſituated, or in whoſe poſſeſſion or occu- 
E the ſame or any of them were; and he fully ſet forth the 
ands in his occupation, and in his tenants, with the names of 
thoſe to whom he had let the ſame, and an exact account of 
his titheable matters. OED 


The plaintiff replied ; the defendant rejoined ; and wit- 
neſſes were examined on both ſides; and upon hearing the 
cauſe ſeveral days; and the defendant's counſel objecting for 
want of parties; and the ſaid objection being over- ruled; 
and upon reading the depoſitions of ſeveral witnefſes for the 
plaintiff ; the anſwers of the defendant ; a map of the — of 

urnbam 
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Burnham Saint Mary's Burnham Uiph ; «two terriers of the glebe Anzor 
lands one dated the fifth of June 1706, and another, dated the agamſt 
ſeventh of Ju 1716; an aſſeſſment made for the poor of W2LFINGOy, 
Burnham Weſtgate the firſt of April 17703 and upon reading, for 

the defendant, ſeveral depoſitions taken on his behalf, THE 

Cova r took time to conſider of the matter before them; and The caſe ad- 
the cauſe coming on again this day; | journed. 


Tux Cob ordered a trial at law upon the following ifſue, An iſſue dire - 
to wit, à Whether the defendant Pintney Wilkinſon, by him- ee u, what 
« ſelf vr his tenants, was in poſſeſſion of ninety acres of glebe , 
„lands belonging to the plaintiff, as rector of the conſolidated antes * 
« pariſhes of Burnham Saint Mary's, otherwiſe Burnham Weſtgate tendants poſſe. 
« and Ulph, in the county of Norfolk. And if the jury ſhould” fion. 
find that any niofe or leſs than ninety acres of glebe lands be in 
the poſſeſſion of the ſaid defendant or his tenants, that the 
{ame be indorſed on the pea. 'Vhe plaintiff in this ſuit to be 
plaintifFat law the action to be tried by a ſpecial jury; and that 
a view of the premiſes be had, 


Tus Court ordered the deputy remembrancer to take an The defendant 
account of what was due to the plaintiff from the defendant for, dered to ac. 
all the ſmall tithes, Eafler offerings, and other eccleſiaſtical pe oy the 
dues, which had ariſen on his farm and lands called the Hall E. | 

. . . : Mer offerings. 
Farm, and on the other farm in his occupation; in the pleadings 
mentioned; during the time demanded by the bill ; and further 


directions to be reſerved. 


The iſſue was accordingly tried, and the jurors found, that The iſfue tried 
the defendant P. Wilkinſon, by himſelf or his tenants, was in ud a verdit 
3 of eighty- four acres, part of the ninety acres of glebe — — — 
and before- mentioned, belonging to the plaintiff, as rector of acres — „ 
the ſaid conſolidated pariſhes; and that as to the ſix acres, re- in the a. end- 
ſidue of the ſaid ninety acres, he was not, either by himſelf, or *nt'e poficflion. 


his tenants, in poſſeſſion thereof, 


On the fifteenth of November 1776, the defendint moved for Thecourtrefule 
a new trial, and a rule was granted to ſhew cauſe z and on the a b trial; 
fourth of February 1777, on cauſe being ſhewn on Mx. BARON The deſendant 
PerRYN'S. report, the Court refuſed to grant a new trial. appeals to the 
The defendant, on the fourteenth of May 1777, appealed to the houſe of lords, 
houſe of lords againſt the order of the court of exchequer he Deal i 
refuſing a new trial of the above iſſue; but on the thirty-firſt 88 
of May 1777, the ſaid appeal was diſmiſſed with one hundred 
and fifty pounds coſts; | N 


On the fifth of June 1777, the cauſe came again before the The cauſe heard 
court of exchequer, to be heard on the poten. on the poflea. 


Tux Cour ordered a commiſſion to iſiue, returnable on the A commiſſion iſ- 


firſt day of the enſuing Michae/mas Term, to ſet out and aſcer- _ my = 
| the eighty-four 

acres of glcbe lard?, or, if not di iſhable, other lands in li vi. 

V 7 HI. K "un : IE , = in lies there i 
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Azzor taln the ighty-four acres ofglebe land ; or, in cafe the com- 
YE 5 miſſioners could not diſti / ating the indentical lands, aguroer 
ILKINSON. geres in lieu thereof, or ſo much thereof, as they could not ſo 


diſtinguiſh, in lieu of ſuch glebe land, 


The  deſeddant "Pri" Contr further ordered the defendant to pay the plain- 
A: ales tiff his coſts, both at law and in this court, from the foot of the 
cond'of May former decrees dated the twenty-fecond of May 1775, to this 
7773. time ; further directions and ſubſequent coſts, to be reſerved 
5 until after the return of the commiſſion. | bs 


The common The commiſſion was duly executed and returned into the 
executed, ceru - court, with a certificate thereof under the hands and ſeals of the 
| —— ig 9p 1. dated the 73 e 1 1777, as Fong 5 

| m in the decree; on the ſecond of February 1778, the deputy 
| ee made bis report; on the fifth of Hirn, ile cauſe 2 

port. 1 pO 
The cauſe fur- on to be further heard upon the return of the commiſſion, the 
ther heardonthe commiſſioners” certiticate; and the deputy remembrancer's re- 
—_— port; when upon hearing counſel ; -*. reading the decrees ; 
the commiſſion 5 the certificate; the report; and upon full 
debate of the matter; | 


The defendmme Ins Count ordered the report to be confirmed, and the 

ordered to pay defendant to, pay three hundred and forty-two pounds, fix 

342). 61, 14. for ſhillings, and one penny, for the ſmall tithes, Eafer offerings, 

= th 3 and eccleſiaſtical dues; and his coſts to the twenty-ſecond of 
e te y - A # x 

ſecond of May, May 1775 3. viz. for ſmall tithes, Egfter. offerings, and eccleſi- 

1775. aſtical dues one hundred and twenty pounds, fix ſhiffings, and 


for his taxed coſts two hundred and twenty-two pounds, and 
one penny. | * 


The certificate TAE Cover likewiſe ordered the certificate to be ratified and 
of taecommſſfion confirmed; and the deputy remembrancer to take an account 
. 3 of the annual value of the eighty- four acres of glebe land ſo ſet 
dered to account Mt and aſcertained as aforeſaid, from the fourth of March 
for the annual 1766, being the time when the plaintiff was inſtituted and in- 
value of the ducted into the ſaid conſolidated pariſhes, to the preſent time, 
— ay — and the defendant to pay what ſhould be fo found due, with his 
of March 1566, coſts in reſpect thereof, and alſo ſubſequent coſts of this ſuit, 
and to pay the from the date of the former decree of the fifth of June 
ſame with ſub. 1777 ; and to forthwith deliver up to the plaintiff the poſſeſſion 
ſequent coſts, of the ſaid eighty-four acres of glebe land, as the ſame was ſo ſet 


out and aſcertained, 


£ Bonk a5y 
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Bokrt ASE 2gainff Barret, 
Corn tunil, 22d May 1775. 


* bill ſtated, that the plaintiff then was, and for twelve 
A years ot had been, vicar of the patiſh of Madren, in the 
county of wall ; that he was by the cuſtom of the ſaid pa- 
riſk entitled to the tithes in Kind of all ſorts of ſea fiſh taken 
or Exaght by or Belonging to any of the pariſhioners or mhabi- 
tants of the faid pariſh, or by or with any ſeynes, nets, or boats 
belonging to the ſaid pariſh, or to a ſatisfaction in money in lieu 
thereof, as the ſame ſhould ariſe and become due; that in the 
year 1753 there was a boat, ſeynes, and nets fitted out at 
Pemtzance, in the faid pariſh, called 25e Mount Content, in which 
the defendants, or thoſe under whom they claimed, were co- 
partners ; that the ſaid boat, ſeynes, and nets belonged to Pen 
zance; that it went from thence to fiſh ; that it was worked by 
the inhabitants of Hadron; that the fich caught thereby were 
landed therein 5 and that the tithes thereof were there paid; 
that three times in every year during the ſaid time there had 
deen in of near Madron, and the ſea coaſt there, ſeaſons uſed for 
the catching of fiſh, and particularly of pilchards; that durin 
thoſe ſeaſons quantities had been taken with ſeynes, nets, an 
boats, belonging to the ſaid pariſh; that the whole or the 
greater part thereof had been landed therein ; and that the 
tithes thereof, or a ſatisfaction for the ſame ought to have been 
rendered to rhe plaintiff ; that for the better carrying on the 
ſaid fiſhery, it was uſual for the ſeveral perſons to join as part- 
hers in different ſhares, to buy and provide ſeynes, nets, boats, 
and other neceffaries, and to hire ſervants to be employed 
therein; that in ſuch caſe the fiſh caught was, after the payment 
of tithes, divided amongſt them according to their reſpective 
ſhates ; that ſuck boats Fad different names to diſtinguiſh them 
from other boats; and that they are ſaid to belong to their 
reſpective pariſh or place; that the defendant Batten and others, 
as co-partners, about twelve years ago, fitted out at Penzance 
for the ſaid fiſhery divers ſeynes, nets, and boats in the fiſhing 
feaſons, and had therewith caught in each ſeaſon great quantities 
of pilchards, and Ianded the ſame in the pariſh of Madron, the 
tirhes whereof ought to have been paid to the plaintiff in kind; 
that they had reſpectively had, during the ſaid time, and then 
were concerned in as pariners, different ſhares in the craft called 
the Mount Content, and in ſeveral ſeynes, nets, boats, and other 
things uſed in carrying on the ſaid fiſhery for pilchards from 
Perzance; that they contributed towards the expence thereof, 
and were proprietors of the greater part thereof, and as ſuch 
had reſpectwely became entitled to and had received to their own 
ufe, during ſuch fiſhing ſeaſons in each year, a number of pil- 
chards and other forts of fiſh, which were put on fhore at the 
54 ws parith 


* 
* 


499 


EAsT IAT Mz 
15. Geo. 3. 


The viear of Ma» 
dron,inCormeall, 
is, by the cuſtom 
of the pariſn, en- 
titled to tithes in 
kind of all ſea - 
fiſh caught by 
theboats, ſeynes, 
and ne:s belong- 
ingto the ſaidpa 
riſh; ancallbuais, 
ſeynes, or nets 
which are houſ- 
ed or mocre4 in 
the Taid pariſh 
during the inter- 
vals oi the fiſh. 
ing ſca'ons, are 
reputed and a- 
ken to belong 
thereto, 


506 


BoxLase 
againſt 


BATTER, 


DECREES IN TITHE CAUSES . 


pariſh of Madron, or other places near thereto, ithe tithes of 
which ought-to have been paid in kind to the pla ntiff as vicar 
of Madron, or he ought to have received a ſatisfaction for the 
ſame; that he had ſeveral times applied to the defendants reſ- 

ectively to come to an account with him for the tithes of the 
aid fiſh or to make him a reaſonable ſatisfaction for the ſame, 
but which they had refuſed, under pretence he was not entitled 
thereto. The bill then charged, that even when boats and 
craft were kept, laid up, and moored out of the ſaid pariſh of 
Madron, yet he was, at ſuch time, entitled to the rithes of fiſh 
caught by means thereof, as ſuch boats and craft belonged to 


the pariſh, and from time to time ſer out from thence on their 
fiſhing voyages; and that the proprietors thereof, or the major 


part of them, were inhabitants of the ſaid pariſh The billalfo 
charged, that George Bleawett i leſſee of the tithes ariſin 
in the pariſh of Saint Michaels Mount, near to Madron, had | 
claimed the tithe fiſh caught by the ſaid boats, nets, craft, and 
ſeynes called the Mount Content, under a pretence that the ſaid 
tithe was due and ought to be paid by ancient cuſtom, in the pa- 
Tiſh where the ſaid ſeyne was moored and laid up out of the fiſh- 
ing ſeaſon ; but the plaintiff charged the contrary, and ſaid, that 
the defendants had endeavoured to defraud him of his. tithe 
fiſh under various pretences. The bill therefore prayed, that the 
defendants might reſpectively account with him for the , ſingle 


value of all the tithes due from them or the perſons they claimed 
under, and pay him all ſuch money as thould appear due to him 


for the ſame. 


The defendants admitted, that the plaintiff was vicar of Ma- 
dron, dut denied the cuſtom in the bill alledged; and inſiſted, 
that the cuſtom was to pay the vicar tithes in kind of all ſea fiſh 
that were taken by or belonged to any of the pariſhioners, or 


Inhabitants of the pariſh, with any of their ſeynes, boats, . nets, 


or other tackle, which from the end of the lafl preceding fiſh- 
ing ſeaſon had been wintered, houſed, moored, tied, or otherwiſe 
ſheltered in the ſaid pariſh, but that if ſuch ſeynes, boats, nets, 


or other tackle for fiſhing, had been wintered, houſed, moored, 


tied, or otherwiſe ſheltered in any place or places out of the ſaid 
pariſh, that then the vicar had no right to the tithes in kind of 
all or any part of the iſh which ſhould be therewith caught or 
taken in the next enſuing fiſhing ſeaſon, but that ſuch tithes 
were due and payable to the vicar or impropriator of the pariſh 
in which the ſaid ſeynes, boats, or other tackle were wintered. 
The defendants further ſaid, that the pariſh of Madron was ad- 
joining to the ſea ſhore of Mount's Bay; that there was a pil- 
chard fiſhery adjoining to the ſaid pariſh ; that the cuſtom of 
tithing fiſh therein, and other pariſhes adjoining to Mount's 
Bay, was to pay the vicar every tenth fiſh taken with any ſeynes, 
boats, nets, or other tackle for fiſhing belonging to, and which 

Sos | had 
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had been wintered, houſed, moored, tied, or otherwiſe ſheltered 
in the pariſh, from the end of the laſt preceding year's fiſhing 
ſeaſon, provided ſuch fiſh were landed within the ſaid pariſh ; 
but that if the fame were landed within any other pariſh, then 
the vicar of the pariſh in which ſuch ſeynes, boats, nets,” or 
ther tackle had been wintered as aforeſaid, was entitled to the 
tenth penny of the amount of ſuch fiſh, when the ſame were 
ſold; - They admitted, that they had from time to time landed 
fiſh in the pariſh. of Madron, but inſiſted that the landing 
ſuch fiſh within the ſaid pariſh was no ways neceſſary to entitle 
the plaintiff to demand and receive the tithes: thereof, be- 
cauſe his right to ſuch tithes aroſe according to the cuſtom from 
the wiptering of the ſeynes, boats, nets, and other. tackle 
wherewith the ſaid fiſh were caught in ſome place or places 
within the ſaid pariſh, during the interval between the ſeaſon 
which ſuch fiſh were ſo caught and the end of the laſt preceding 
fiſhing ' ſeaſon, and not otherwiſe, They further ſaid, that 
they had from time to time duly paid the tithes of all the fiſh by 
them reſpectively taken to the plaintiff, or ſuch other perſon or 
perſons as were entitled thereto under the ſaid cuſtom, They 
further ſaid, that the particular ſeaſon'for the taking fiſh uſually 
began about Midſummer and continued with various and uncer- 
tain intervals till the beginning or middle of March; and that 
ſuch continuance was generally divided into three ſeaſons, called 
the Summer „the Autumn Seaſon, and the Winter Seaſon. 
They further ſaid, that they had been inhabitants and pariſh 
joners of the pariſh of Madron for many years paſt ; and ſet 
forth the different ſhares which they had in the ſaid ſeynes, &c. 
as mentioned in their anſwer, 


The plaintiff replicd ; the defendants rejoined ; and wit- 
neſſes were examined on both ſides; and upon hearing counſel 
for all parties; and reading the ſeveral proofs taken in the 
cauſe ; | 


Tus Cour ordered a trial at law on the following iſſues: 


Fiasr, “ Whether the plaintiff's predeceſſors, vicars of the 
« pariſh of Madron, in the pleadings of this cauſe mentioned, 
« have been from time out of mind, and whether the plaintiff 
« as vicar thereof is well entitled to tithes in kind of all forts of 
« ſea-fiſh taken or caught by and belonging to any of the pa- 
„ riſhioners or inhabitants of the ſaid pariſh, or by or with any 
« ſeynes, nets, or boats of or belonging to the ſaid pariſh of 
« Madrgn, or a ſatisfaction in money f or the ſame, as the ſame 
tc ſhould ariſe and become due,” The jury, if they ſhould find 
any other cuſtom, to indorſe the ſame on the poftea. 


SEconDLY, „Whether the veſſel or ſeyne, in the pleadings 

& of this cauſe mentioned, from the year 1753 to the year 1764, 

* or for any part of that time, did belong to the pariſh of Ma- 
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« gron.” The jury, if they ſhauld find that the faid veſſel or 
ſexne did belong to the pariſh of dadres, d ing any, part of 
the ſaid time, to indorſe ſuch time on the poſſea, The plaintiff 
in n be the plaintiff at law, and the action to be tried by 
2 ſpecial jury. | | be 


'The trial was accordingly had, and the jurors found, That 
* by cuſtom, uſed and approved time out of mind, at and 
« within the pariſh of Madron, the vicar of the faid church and 
« pariſh of Madronfor the time being, had not been nor was well 
* entitled to the tithes in kind of all ſorts of ſea-fiſh taken or 
caught by any of the pariſhioners or inhabitants of the faid 
. pariſh ; but that the vicar for the time being, from time 
„% whereof the memory of man was not to the contrary, by euſ- 
„ tom, had been and then was entitled to tithes in kind of all 
« forts of fea-fiſh taken or caught by or with any ſeynes, 
«« nets, or boats of or belonging to the ſaid pariſh of Madron, 
« or a ſatisfaction in money for the fame, as the ſame had and 
« did ariſe and become due, as the faid plaintiff had alledged.” 
The jurors further found, That the ſaid veſſel or ſeyne before 
«K mentioned frem the ſaid year 1953 to the year 1764, did 
60 — to the ſaid pariſh of Madron, as the plaintiff had al- 
<« ledged.” And the judge indorfed upon the poſlea, that on 
the faid trial it was proved and found by the jury, « That, 
« by cuſtom uſed and approved in the ſaid pariſh time out of 
« mind, ſuch ſeynes and nets were of and belonging to the faid 
% pariſh, as had been houſed and wintered in the interval be- 


ti tween the laſt preceding fiſhing ſeaſon, and the ſeaſon where- 
4 in fach fiſh were caught and taken.“ 


Tux Cour, on the cauſe coming on for further directions, 
and on the peſfea, declared the plaintiff, as vicar of Madron, en- 
titled by the cuſtom to the tithes in kind of all forts of ſea fiſh, 
taken or cavght by or with any ſeynes, nets, or boats that had 
been houſed or wintered at or in the ſaid pariſh, in the interval 
between the laſt preceding fiſhing ſeaſon, and the ſeaſon wherein 
. ſuch fiſh were caught and taken, and decreed the ſame accord- 
ingly z the deputy remembrancer to take the account, and to 
rax the plaintiff his coſts, both at law and in equity to this time, 
allowance and deduCtion being made to the defendants of all ſuch 
coſts in equity, as were occaſioned by the allegations in the bill 
reſpecting the tithe of fiſh caught by the parithioners merely. 

SMYTHE, Chief Baron. 
Ern, Baron. 

BURLAaNxD, Haren. 
Hornau, Baran, 


* 
N * - 


SHEPHERD 


DURING '"PME/REION OP "GEORGE THE THIRD. 503 


SuzpnERD again HAR TAS. | 2 
FTIALS1 | - UE . 
i Yorkſhire, 12th July 1775. : 
HE bill ſtated, that the Archbi/bop of York, being ſeiſed in right The rector of 
of his ſee to the tithes of corn, grain, hay, and all other Liagban, in 
t tithes, ariling in the townſbips of Spaznton and 11 
n the pariſh of Leſſingham, in the county of York, by indentyre of great tithes of 
leaſe dated the twenty-ninth of September 1764, granted to the the townthips of 
plaintiff” Shepherd all the tithes of corn and hay of the ſaid town Suti and 
of Spzontpn, and all the tithes of corn, grain, and hay of — 396 
App , together with all and ſingular the commodities, rights, — — e 
and W whatſoever to the ſame premiſes belonging, of be Demeſne 
and then in the occupation of him the plaintiff Shepherd, to hold Ledi ofthe ma- 
and enjoy the ſame to him, his executors, &c, for twenty-one e pug 
OS 3 that by virtue of the faid leaſe, the plaintiff Shepherd (ne er 
ame entitled to all the tithes aforeſaid in kind; that the ſaid meriy parcel of 
had let all the great tithes of Appleton to the plaintiff the morattery of 
Grungell, and thoſe of Spawnton to the plaintiff Blabeſock, who ſe- . ea 
verally became entitled to demand and receive ſuch tithes; that all x; and e 
the defendants had been, and then were, tenants in poſſeſſian of held, i" unity of 
divers arable and meadow lands in the faid townſhips, and Faliſton, by the 
had rendered their tithes in kind to the plaintiffs, as lellees _— 
farmers, from the making of the ſaid leaſe to the year 1769 and the — Fin 3 
1770, and ought from thence to have rendered their tithes Zfingbom. 
to them, or to have made them a ſatisfaction for the ſame ; 
but that they had refuſed ſo to do, and had taken away their crops 
of graſs, clover, rye, wheat, oats, peaſe, and barley, and 
converted the tithes thereof to their own uſe, The bill 
alſo charged, that the ſeveral lands in the poſſeſſion of the 
defendants were not diſcharged from the payment of great tithes, 
but that the ſame had, time out of mind, been paid to 2% 
Archbiſhop, his lefſee or undertenant, in kind, by all the owners 
and proprietors of lands within the faid townſhips, notwith- 
ſtanding the ſame were in their own hands down to the ſaid 
years 176g and 1770. The bill therefore prayed an account and 
payment. \ 


The defendant Shepherd and others ſaid, that they had no 
knowledge of the leaſe ſtated in the bill, and left the plaintiff 
to the proof thereof ; but that they believed, that the archbiſhop 
was, an the twenty-ninth of September 1764, ſeiſed and well 
entitled to all the tithes of corn, grain, and hay, ariſing within 
the ſaid townſhips, ſo far as any ſuch tithes were payable z and 
that the plaintifts were, if ſuch leaſe exiſted, entitled to the ſame 

it, They admitted, that the defendants Wilkam Hartas, 
Hartas, and Jabn Maw, in 1769 and 1790, occupied ſome 
ds in the ſaid townſhips, and had reaped and taken away 
ſeveral quantities of corn, grain, and hay z but they inſiſted, 

k 4 that 
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that no tithes whatever, or any ſatisfaction, was payable for the 
ſame ; for that up to, and at the time of the diſſolution of the 
monaſtery of Saint Mary, near the walls of Y>rt, the prior thereof 
for the time being had been immemorially ſeiſed, in his demeſne 
as of fre in right of the ſaid monaſtery, of all the lands that were 
in their occupation in the years 1769 and 1770 ; that the faid 
prior had been, during all the ſaid time, rector of the rectory 


within which the ſaid ſeveral lands lay; that the tithes of corn, 


grain, hay, and all other great tithes of the ſaid lands, were 
during all the ſaid time payable to the rector; that the faid prior 
had, during the ſaid time, held the ſaid rectory, and alſo the 
lands in the occupation of the defendants, in his proper 
hands, in right of the ſaid monaſtery; that the ſaid prior, 
by Treaſon thereof, for all the time aforeſaid, and up to 
and at the time of the diſſolution of the ſaid monaſtery, 
had and held all the ſaid lands exonerated and diſcharged 


from the payment of all, tithes of corn, grain, hay, and all 


other great and predial tithes whatſoeyer ; that the ſaid mo- 
naſtery was one of the greater monaſteries ; that it was 
diſſolved by and veſted in Henry the | Eighth, with all the 
lands and poſſeſſions thereof, by, virtue of the act of parliament 
on that account made; that by virtue of a ſurrender of the ſaid 
monaſtery by the prior and convent, and of the ſaid ſtatute and 
the unity of poſſeſſion in the ſaid prior, all ſuch lands 
became diſcharged and exempted from the payment of tithes 
of corn, grain, hay, and other great tithes whatever, whilſt 
in the hands of the reſpective owners; that all the ſaid lands, 
and all or moſt of the other lands in the ſaid townſhips 
reſpectively were under the ſame predicament, and had, ever ſince 
the difſolution of the ſaid monaſtery, been reputed to be exempted 
and diſcharged from the payment of all ſuch tithes whilſt 
in the hands of the proper owners thereof; that they, the 
defendants, were, during the years 1769 and 1770, actual 
owners, and ſeiſed in fee ſimple or for ſome other eſtate of 
inheritance, of the ſeveral lands in the faid townſhips ; and 
that by the ſtatute 31, Hen. 8. and the ſaid unity of poſſeſſion, 
all the faid lands were in the ſaid years exempted from 
the payment of all tithes of corn, grain, and hay,and other predial 
tithes, and ſtill were, and would continue ſo as long as they ſhould 
remain in the hands of the reſpective owners; that the plaintiffs, 
as leſſees and farmers, could not therefore be entitled to any ſatiſ- 
faction ſor the ſaid; tithes; and that whatever payments 
had been made for ſuch tithes had been made by the parties in 
their own. wrong; but that they believed, that no tithes in kind 
had ever been, or if ſo not conſtantly paid for the ſaid lands, 
when in the hands of the owners thereof. They further ſaid, 
that in Hilary Term, in the fixth year of Queen Anne, Richard 
Shepherd, the father of the plaintiff Richard Shepherd, exhibited 
acai 4 A 1102 his 
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hs bill in this court, as leſſee under the then Archbiſhop of York, suites 


for the tithes of corn, grain, and hay, in the faid townſhips of 
' Spatonton and Appleton, Sg James Grinden and others, 
Y ot owners and occupiers of the lands therein, for payment of 
their tithesz that the faid James Grinden, as owner and occupier 
of land in Spannen, called the Rigg Hagg Lands, and which 
were part of the defendant's lands, by his anſwer infiſted on an 
exemption from payment of the tithes thereof, as being owner 
and occupier of the fame, and that they were, at the diffolution 


of the ſaid monaſtery, part of the poſſeion thereof; that the ſaid - 


cauſe being at ifſue, divers witneſſes were examined; that one 
of the witneſſes gave evidence of a fuit being inſtituted by a 
former 4rehbiſh;p of York againſt Fobn Carrington, owner of the 
faid Rigg Hagg Lands, for payment of tithes ; and that ſuch 
ſuit was determined in favour of Carrington; and that the ſaid 
Richard Shepherd did not proceed to an hearing, | 


The plaintiffs filed a ſupplemental bill, ſtating the ſurrender of 
the former leaſe and its renewal, and inſiſting that they were 
entitled to the relief prayed by their original bill. | 


- The defendants, in anſwer to the ſupplemental bill, ſaid, that 
they believed that on the twenty-ninth of September 1771, the 

aintiff Richard Shepherd had ſurrendered up the leaſe ſet forth 
in the original bill ; and that in conſideration thereof, the Arch- 
biſhop f York made ſuch leaſe as was ſtated in the fupplemental 
bill ; but they ſubmitted to the Court, whether the plaintiff 
had not relinquiſhed his right to ſuch titheable matters as 
became due by ſuch former leaſe ; and inſiſted, that he was 
not entitled to any relief, They further ſaid, that although 
they had admitted that the defendants William Hartas and John 
Hartas and' John Maw had, in the year 1769, occupied lands in 
Spawnton and Appleton, and had taken therefrom corn, grain, and 
hay; and that in the year 1770 all the defendants had occupied 
lands in both the ſaid townſhips, and taken from thence ſeveral 
quantities of corn, grain, and hay; yet that the lands in the 


Lands belonging to the manor of Spatunton, which were diſcharged 
of the payment of tithes while in the hands of the owners, 
and of other lands which were of common right liable to the 
payment of tithes, and were not diſcharged of the payment 
thereof by the means in which the Demeſne Lands were diſ- 
charged; that all the lands which the defendants William 


Hartas and Jabn Hartas and John Maw held in the year 1769, 


and all the defendants in the year 1770, in the faid pariſh of 
Lefiringham or Laftringham, within which pariſh the faid 
townſhips of Spatunton and Appleton lie, and to the rector or vicar 
of which pariſh all tithes within the ſaid townſhips were and 
are payable, ſo far as any ſuch were or are payable, had — 

| BIA; om 


townſhip of Spawnton conſiſted of two kinds, viz. Demeſus 
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contrary, 

— and down. to, and at the time of the diſſolution of the 
monaſtery of Saint Mary, near the walls of York, parcel of 
the Demeſue Lands of the maner of Spawnton, in the ſaid pariſh of 
Lejiringham, and parcel of the poticfions of the ſaid diflalyed 
onaſtery ; that the prior of the ſaid monaſtery for the time 
8 wes foifed. is bs dogs as of fee, in right 
of the ſaid monaſtery, of the Demeſne * aid man of 
form — the {aid lands in their reſpective Serenade 


jet eter greater — and fan forge puru ag 
rendered by virtue of the ſaid aQ and of the ſaid unity of poſ- 
ſeffion, all b Dewg/ne Lands became, and had ever ſince * 

and now were exemptad and. diſcharged from payment of 
tithes as aforeſaid z that fromthe time of the ſaid ſurrender to the 
time of the demiſe of Henry tur Riglub, his ſaid majeſty had 
been, and continued to be ſeiſed to him and his ſucceſſors, 
in right of his crown, of he Demg/os L and, of the maner of 
unn ; that his ſaid majeſtx, by virtue of the ſaid act and 
render and unity of polleflian, had held and enjoyed the 
Dem ſue Lands diſcharged from the payment of all great tithes ; 
that on the demiſe of his (aid majeſty, the Demęſue Lands had 
deſcended on Adu the Sixth, who, in the third year of his 
reigo, duly granted and conyeyed the ſame to Sir William Gray, 
Knight, and J. Fannyler, to hold to them and their heirs in as 
ample 2 manner as the ſaid late king had held the ſame ; and 
that all the ſaid lands and grounds had, by divers meſne con- 
eyances and deſcents, come to the defendants reſpectiyely. 
They further ſaid, that during their reſpedtive occupations of 

the ſaid lands, they were the proper owners, and ſciſed thereof 
in fee Gmple,. or for ſome other eſtate of inheritance, They 
further ſaid, that all the lands which they occupied, as all other 
the Demeſne Land of the ſaid mann of Spazwnton, had always 
been reputed to be abbey lauds, and diſcharged of the payment 
of tithes whilſt in the hands of the reſpeQive owners thereof; 
and that all the ſaid lands had always been reputed to be of the 
ſame tenure and nature as Rigg Hagg Lands aforeſaid, and for 
payment of the great tithes of which a ſuit had been inſtituted 
as aforcſaid. They further ſaid, that about Eafter, in the _ 
ourth 
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under the then Archbs/bop of York of two third parts of the tithes 
of corn, grain, and hay, ariſing in the faid towns of Spawnten 
and Appleton, and clfewhere in the faid pariſh of Lęſtringbam, 
and T, Flathers, clerk, as vicar there, and as claiming therefore 
to be entitled to the other third ot of the ſaid tithes, exhibited 
their bill ip this court againſt Villiam Otterburne and athers to 
compel 0 Ps roms, md heye of funds 
— 2 by. even in the * 3 that the defendants 
E. their anſwers thereto ; and inſiſted on ſuch exemption 
the payment of tithes in reſpect of their lands, ſome of 
which were the ſame lands which the preſent defendants now 
2 and the plaintiffs did not proceed further in the 
The defendant Jahn Hartas ſaid, that about the year 2773 
he became @ bankrupt 3 that a bargain and {ale of all bis ef 
had been duly executed and enrolled. 


» Who bad become a bankrupt) z the defendants re- 
joined; but before any witnefſes were examined, the plaintiff 
Blokelach died: and the faid ſuit being properly revived, wit- 
neſſes were examined on bath fides ; and on the hearing of the 
cauſe, and connſel far all parties; and reading the tions 
—— vitnefles'; — — 4 — 

twenty-pinth year of Henry the Hi 3 2 ui- 
ſition of William Lerd Gray and John Bannifter 3 and on Full 
debate of the matter ; 


Taz Cour ordered the deputy remembrancer to take an 
account of what was due to the reſpective plaintiffs from the 
reſpective defendants (except Jehn Hartas, who had become a 
bankrupt, and Robert Ainteft, who died before the commiſſion 
was executed), during the time demanded by the bills, for all 
and ſingular the ſeveral titheable matters and things which they 
reſpectively had upon the farms and lands within the townſhi 
of nen and Appleton, occupied by the defendants within 
the ſaid pariſh of Lefringham or Lofiringham in the pleadin 
mentioned; and that the defendants do pay to the plaintiff 
their coſts of this ſuit to be taxed ; further directions to be re- 


ſer ved until after the report. | 
| SurTHE, Chief Baron, 


EyRrE, Baron. 
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"againſt FLINT. | 


The manner in PHE rector of Crayfird,” in the county of Kent, claimed, from 
which therefor I the year 1770, all the tithes of wheat, barlcy, oats, rye, beans, 
4 wo peaſe, tares, turnips, milch cows, ſheep, hogs, calves, lambs, pigs, 
to the great and wool, dry and unprofitable cattle, poultry, eggs, honey, frnita, 
ſmall tithes of herbs, plants, roots, underwood, recds, - colts, and divers other 
the pariſh. ſalt tithes, together with Ea/er offerings at twopence arhead 
der ante, 293. op all perſons above fourteen years of age. +, |. 


The defendant: admitted the plaintiffs title to the tithes de- 
manded by the bill; and ſaid, he had ſet out all the tithes of 
his wheat, harley, peaſe, and beans, and other grains, which 
became payable to the plaintiff for that year; and that he was 
not indebted to him in any thing on account of the faid tithes ; 
that the plaintiff had never applied to him for an account of 
his privy tithes ; that he had tendered him nine pounds, thirteen 
ſhillings,- and tenpence for them, which he had refuſed to 
accept ʒ that he had frequently offered to render to the plaintiff 
the tithe of his calyes, lamba, and pigs in kind ; that he had 
given him notice to take ſuch tithes at the proper times, and 
particularly the lambs when they were in general ſeven weeks 
or two months old, and able tolive without the dams ; but he had 
refuſed to come, inſiſting, that he was entitled to the tithes of 
calves, lambs, and pigs, when fit for the butcher. | 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel for the 
faid parties; and reading ſeveral proofs taken in the cauſe 
on behalf of each; a letter without a date, from the defendant 
to the plaintiff; requiring him to take away the tithe of wheat 
ſet out by him ; an account of the defendant's privy tithes for 
one year, amounting to nine pounds, thirteen ſhillings, and 
tenpence ; and at the foot thereof, a tender of payment of the 
ſaid ſum to the plaintiff, ſigned by the defendant; and the 
plaintiff's counſel admitting ſuch tender to have been made for 
the value of the ſaid {mall tithes ; and alſo reading a note figned 
by the defendant, directed to the plaintiff, dated the eleventh of 
ebruary 1771, defiring him to come or ſend ſomebody to ſee 
the defendant's larabs properly tithed ; and on full debate of the 
matter; f 


Taz Cour ordered, 2 of both parties, that the bill 
be retained till Michaelmas Term 1776, the plaintiff in the mean 
time to be at liberty to proceed to a trial at law in an action 
to be by him brought againſt the defendant on the ſtatute for 
not ſetting out his tithe of wheat, oats, and beans, | 


Tim 
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Tus Cour further ordered the deputy remembrancer to take Wir ra- 
an account of the value of the ſmall tithes due from the defendant againſt 
to the plaintiff during the time demanded by the bill: the Frante, | 
conſideration of coſts, and further direftions to be reſerved, 
ke. | 4 


On the tenth of December 1776, the bill was ordered to be 
retained till Zaſſer Term, and the plaintiff to proceed to. trial 
at the next aſſizes for the county of Kent ; but on the thirtieth 
of May 1777, the plaintiff not having proceeded to a trial, 
ur Cour ordered the bill to be diſmifled, fo far as the 
ſime related to the demand of tithes of wheat, oats, and beans, 
with coſts.” | Vert end! 1 


Oa the fourteenth of May 1779, upon opening the decree and 
report, no exceptions N taken to the ſame, THE. 
Count ordered the report to be confirmed, and the defendant to 
pay fifty-three pounds, fix ſhillings, and twopence for his ſmall 
tithes from Michaelmas 1770 to Michaelmas 17756; and that the 
bill be diſmiſſed with coſts for the defendant, the plaintiff not 
having proved more due to him for the ſaid tithes than the ſum 
of nine pounds, thirteen ſhillings, and tenpence tendered, being 
the value of the tithes demanded by the bill; the defendant to 
be at liberty to retain in his hands the ſaid ſum of fifty-three 
pounds, ſix ſhillings, and twopence, as for and in part of the ſaid 
defendant's coſts ſo to be taxed as aforeſaid, | 


LAN DER againſt SPENCER, Tarx, Trau, 
- Staffordſbire, 20th July 1775. GY 


HE rector of Colten, in the county of Stafford, claimed «,. 
FT all tithes in kind, as well great as ſmall, m had yearly Ge 
ariſen on that part of Boughey's Farm which lay in the ſaid pariſh, /o4fre,” is not 
and particularly the tithes of milk, wool, lambs, and the agiſt- entitled to the 


ment of barren and unprofitable cattle, — — 2 


The defendant admitted, that the plaintiff was rector, and eie Form 
that he occupied Boughey's Farm ; and ſaid, the meſſuage, out- __ rw = 
buildings, garden, and orchard of the ſaid farm were fituated but lag — 
in the pariſh of Colwich ; that the pariſh of Colwich was a belongs, either 
vicarage endowed that the other lands, conſiſting of one hundred kind or by 
and thirty acres belonging to the ſaid farm lay in the pariſh of 11 20. 
Colton ; that the farm had immemorially conſiſted of the ſame joining pariſh of 
lands; that no. ſmall tithes had ever, in the memory of man, Co/wict, 
been paid or payable to the rector of Colton for the ſaid farm, 
but that a certain madus of fix ſhillings and eightpence had been 
paid at Michaelmas yearly to the vicar of Colzwich, as a modus 
in lieu of the tithes claimed by the bill, and all other ſmall tithes 
ariſing from Boughey's Farm; that the vicarage of Colwich 

hp "I - as 
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Lier hid been immemorlally endowed with, or was etititled to 
S. e, the finall tiches of divers other farms or tenements in the pariſh 
wenn. of Colton, or to preſcriptive payments in lieu thereof, atappeared 
i hy one or more anclent terrier or terriers in the archives of the 
pariſh of Colton. ' | * 
ö "The plaintiff replied ; the defendant rejoined ; and witneſits 
were etamined on each fide ; and upon hearing coumſel ; and 

reading the proofs” in the caaſe z 3 ks; 


Paus Cova r ordered a trial at law on the following iflue, 
t Whether the vicar of Coltuicb is entitled to all ſmall tithes, or 
% ſome modus in lieu thereof, throughout Boughey's Farm, in the 
<« pleadings of this cauſe ncanioned to be tried by a ſpecial 
jary, with liberty to the judge to indorſe any ſpecial matter on 
the poſfea ; and further directions to be reſerved until after the 


p The iſſue was accordingly tried by a ſpecial jury 3 and the 
| 
| 
| 
| 
| 
; 


jurors found, that the vicar of Co/xvich is entitled to all the ſmall 
tithes yearly arifirig throughout Boughey's Farm, or to a modus in 


The caofe came on, on the thirteenth of May 1776, to be 
further heard on the poſſea ; and upon hearing counſet ; and 
reading the decretal order and po/iea 3 | | 

Tue Court ordered the bill to be diſmiſſed, with coſts both 
at law and in equity. | | 


Tanks Tram, i 
r > WILLIAMS againf JAMES. 


Cornwall, 20th Tuly 1775. 


The vicar of HE vicar of Saint Keverne in the county of Cormwal); cliimed 
_—_ — T all manner of ſmall tithes in kind, and Eafter offetings 
entitled to the. arifing in the pariſh. wo | | 

de n de, Thee defendant Thomas Famer admitted, that the plaintiff was 


Great Tre. Vicar of the pariſh, and entitled to all vicarial tithes and Eafter 

beere, Tu offeritigs, or to ſome modus in lieu thereof; and ſtated, that he 
— was the occupier of ſeveral ancient tenements in the ſaid parifh, 
— called Great Tremenheere and Little Tremenheere ; and that there 

See another nad been à modus immemorially paid to the vicar for the time 

caufe, Hilary being, by the occupier of Great Tremenheere, of eight ſhillings, 

Term, tg.Geo.z. in lieu of all ſmall tithes yearly ariſing on the ſaid tenement ar 

: Michaelmas, or quarterly if demanded, at the election of the vicar ; 

another Modus of four ſhillings yearly, in lieu of ſmall tithes for 

Littl: Tremenberre, payable as aforeſaid; that the vicars ſome - 

times collected the Gid ſeveral ſums yearly, and ſometimes half- 

yearly ; that a Mr. Evans, as vicar, commenced a ſuit in this 
court againſt ſeveral of the pariſhioners to overturn = 
yy | es 
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troduſtr fet up by them; but chat he dropped the fame, and Wiutrrams 
' fibmitred to the payment of coſts, and accepted of the ſeveral aga# 
- ſums inſiſted on as twduſer payable by the faid pariſh ; that Janne. 

he had only two receipts from Evans in 1750and 175 , which 

receipts. were expreſſed to be in lieu of ſmall tithes 3 that he 

had two, dated in 1765 and 1766, which were expreſſed to be 

compoſitions for ſmall' tithes; but that he was impoſed upon in 

taking ſuch receipts, as the ſums mentioned therein were paid as 

jour» and not as compgſitions + and he ſet forth his titheable 

matters and things, but not the quantities and values of the 

tithes of the ſame; and ſaid, that he had kept no account, 

apprehending that the ſaid duet were payable in lieu of tithes 

in kind ariſing on the ſaid premiſes, He further ſaid, that he 

had. been occupier of Couiſſcl Tenement, and had paid the 

plaintiff, up to the year 1770, the ſum of thirteen ſhillings and 

ſixpence a- year, as a compoſition in lieu of tithes in kind. He 

further (aid, that the vicars of the ſaid pariſh were not entitled 

to the tithes of hay, the ſame being conſidered as a great tithe. 

He alio ſaid, he had paid his Eaſter offerings to 1770, and that he 

was ready and willing to pay the faid ſeveral modyſes, and always 

had been, in caſe the plaintiff had thought fit to receive the ſame. 

He faid, that the plaintiff had demanded ninepence inthe pound 

according to the rack value of the ſaid tenements, but had not 

demanded: tithes in kind of the ſame. He admitted, that he 

had from time to time ſold or converted to his own uſe all ſuck 

titheable matters and things, the tithes whereof were accounted 

ſmall tithes, as he had from time to time had on the lands 

occupied by him in the ſaid pariſh ſince the plaintiff became 

vicar, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on each fide z and upon hearing counſel; and 
reading am entry in the book of rates of the pariſh of Saint 
Keverne, of the twenty-fourth of April 1683, being an account 
then taken of the tithes to be paid to the vicar in kind, ſigned 

bn Sweit, vicar, and twelve pariſhioners, and among others 

HBamſield and . Sardys ; another entry in the faid book 
in 1682, being a rate on Thomas Bamfield and William Sandyr; 
another entry inthe ſame book in 1683, Tremenbrere, on Thomas 

ld and Willtam Sandys ; an entry in a book entitled, 
% Compoſitions due from Saint Keverne from Lady Day 1718 to 
« Michaelmas,” Tremenbrere, Lawrence James, four ſhillings, | 
« John Famer, two ſhillings ;” and a receipt on the laſt page 
but one, figned F. ago; alſo reading another exhibit, being 
a romipoſition due from Saint Keverne 1719; an entry from the 
faid book, « Tremenheere, John Famer, four ſhillings, 1dem, two 
« ſhillings ;“ alſo another exhibit, being a book entitled, Saint 
« Kevernes compolitions for half-a-year's ſmall tithes due to 
© the vicar at Lady Day 1737 ;” an entry in the ſaid book, 


« Tremem leere, 


— * 


F — 


— 
— — 


— —— 


_— 


20 > & Oouoh no own ——e =o wv oo WW rs Qu oa, Ao. 6 


— — —— — — — — — — 


—— ——— — — 


—_—_ 
— 21 


— = =_ \ > \ 
——— — ä—QXMXWMXMNcQW“W.....x —kũ — Vd. ͤ — ————⁵——-—8:—— Eꝶ‚ä—ͤ— —— — — — — — ä ͤi-ùßß].]i§ꝝ]]]Üꝝjx: 1&1. . 
A 
. — gens 
. 


CREST rr 
— ” "a A CO EAST ow oe —gL—ũj—j—j— —— g 
— © — — 


— 9 


— AS ELIE EASE 
— 


— . — 
= 2 - — 
= —ê r e 
T———ßͤ P IRE TI IE  _—_— 
—— 
8 — I 
— itgs 5 ent ren 
— — — 
* 
2 4 * 


N 2 F hy vv the owners thereof; and corded and ſold, or otherwiſe diſpoſed 


—— — —-— 


—ͤ 6 IESE © 
—— — — — - 


— —— rr ren on — an 
— —— — — — -— — 
- — — _— . 


"$12 DECREES IN. TITHE CAUSES ++ 


Wirzians & Tremenheere, Widow James, four ſhillings, Eadem, two ſhil- 
t ( lings ;” and reading ſeveral depoſitions af witneſſes taken in 
AED the cauſe; and on full debate of the matter F 


- Taz Cover ordered the deputy remembrancer to take an 
account of the tithes in kind demanded by the bill ; and the 
defendant to pay to the plaintiff his coſts of this ſuit. 

| ; * Taz Count FULL; 


Tarn. TI, WALBANK dgdinf HAYWARD. 
25. Gz0. 3- 8 f | 

| | Glouceſter ſpire, 2 ½ July 1775. | 
The rector of, THE rector of Cronbam, in the county of Glouceſter, claimed : 
A in @ the tithes of the pariſh in Kind, and particularly the tithes 
Aa date, Of wood z and ſtared, that the pariſh of Cronbum contained 
of reeds or ger. ſeveral hundred acres of woods, conſiſting moſtly of beech wood, 
mins annually which were reeds or germins, proceeding from or growing upon 
cut from the the ſtools of trees that had been entirely cut down ; that the 
Kumps of trees, fuid woods were annually cut, and the wood felled drawn by 


firewcod, mak - of for firing, charcoal, or other purpoſes. The bill then ſtated, 

ing of charcoal, that the defendants were proptietors of ſeveral hundred acres of 

— Pac wood, which they had reſpeQively, for many years, cut down, 
ſold, and diſpoſed of, fot the purpoſes aforefaid for their own 
benefit, but the tithes of which they had refufed to pay. 


The defendants The defendant Sandys ſaid, that be had been, for twelve years 
— e, paſt, proprietor of ſeveral woods in, the pariſh ; that he could 
were only non not ſet forth a particular account thereof, as he did not reſide in 
ſuch parts ef the the county; but that he believed, that they produced what 
yoods where the might be termed. an annual cutting or drawing thereof, which 
— 1 by N down in one year ſuch parcels of the ſaid woods 
oO 6 wat ; as grew too t ick or near together, of ſuch ſize and in ſuch 
places as by the woodward was thought fit; and the like in 
another year, and ſo on yearly 3 but that by ſuch cuttings 
the parts or places cut in one year were not cut in the ſame parts 
that the trees or places for a great number of years after ; that he believed 
were above his woods annually cut or drawn as aforeſaid were trees of above 
ent peer twenty years growth, and ſome of them of fixty years growth 
or upwards, and of a confiderable ſize or girt, and much above 
that the woods that of coppice or underwoods z that part of the faid woods 
ſo drawn. were ſo cut or drawn as aforefaid was made uſe of as timber, or for 
uſed as diu ber timber · Ike uſes ; and that ſuch woods might be rated in the 
pariſh book of Cranham, and paid taxes annually to church and 
poor of the ſaid pariſh : and he inſiſted, that the ſaid woods 
ought to be deemed as timber or timber trees, and privileged and 

exempted from paying tithes. | 


The other defendants ſaid, that they were s of ſeveral 
acres of wood within the ſaid pariſh. ISI Tx&$7 7 4 
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Al che defendants ſaid, that by the cuſtom of the country and Warzanx 
ofthe pariſh of Cranham, beech wood was conſidered as timber, ,, *e= 
and made uſe of for the ſame purpoſes as oak, aſh, and other mau de 
timber trees; that the ſeveral woods belonging to the defendants 2 1 
conſiſted moſtly of beech trees; that ſome few oaks, aſhes, and RE dee 
other trees, were interſperſed amongſt them; that the rectors of y. accounted 
the ſaid pariſh had never received tithes in kind of the ſaid fimber; 
wood, or any ſatisfaction for the ſame; and that they were not 

liable to the payment of tithes in kind of the ſaid wood, or any 

ſatisfaction in lieu thereof. They further ſaid, that coppice or bat the coppice 
under wood was always cut by the lug, and laid in drifts; . eee 
but that no part of the woods in the ſaid pariſh belonging by 86. 3 bw 
to the defendant had been cut as coppice or underwood, but as laid in crifts ; 


timber, 


The defendant Sandy: faid, that his woods were for the moſt that ſome of the 
part above twenty years, and ſome above ſixty years growth, wood was fixty 
more or leſs, before the ſame were cut down. Sporen ern add; 


The other defendants likewiſe ſaid, that they believed that 
their woods were above ſixty years growth before they were 
cut down. * 


All the defendants ſaid, that they believed that almoſt the that the wood 
whole of their ſaid woods did grow up from the maſt or feed, Se vp from 
and not from old ſtools, the ſaid old ſtools generally dying. being _ _ * 
ſtifled by the branches of tall trees ſurrounding them z but that flumps ; 
if any germins or underwood were produced from old ſtools that if it were 
which did not die, the produce of ſuch old ſtools were not liable Sermins from 
to be tithed, inaſmuch as the trees cut down were, as they mw 2 "ng 
believed, above twenty years growth, and timber trees according bie, the — 
to the cuſtom of the ſaid country, and therefore privileged from being the re- 
payment of tithes; that their ſaid woods did not, in general, mains of tim- 
conſiſt of ' reeds or germins proceeding from old ſtools of dard _ 
any ſort, otherwiſe than as before mentioned; but that, d. 3 
on the contrary, five hundred trees grew from maſt for one that 
grew from the ſtool; nor had they been uſually drawn or 
cut annually, but, on the contrary, had gone for twenty 
years without having a fingle tree cut down as they be- 


lieved. 


The plaintiff replied ; the defendants rejoined z and witneſſes The cauſe 
were examined on both ſides; and upon hearing counſel, and d. 
reading the ſeveral proofs taken in the cauſe ; 


Tus Court ordered the deputy remembrancer to enquire ——— 


and ſtate to the Court what parts and quantities of the wood in 1.4 had 
the pleadings mentioned, which had been cut down by the zr wntrommait 
defendants reſpectively during the time the plaintiff had been and been cut un - 


rector of the pariſh, grew from the maſt or ſeed, and were under pre ng 3 


which had grown from old ſtumps and cut at any age ; and the under w oO. 
LI twenty 
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twenty years growth; and what parts and quantities thereof 
prev from ſtools or roots of trees heretofore fallen or cut down 


by them reſpectively during the time aforeſaid, of any age, ſize, 
or growth whatſoever. The Court alſo ordered the deputy 


remembrancer to enquire and ſtate what underwood had been 


taken or felled from the woods of the defendant Sandys in the 
pariſh of .Cranham for the time aforeſaid : coſts and further 
directions to be reſerved till after the report. | 


BRDORD againf SAMBELL. 

CO Cornwall, ih December 1775. | 

TXT rector of Landulph, otherwiſe Landilph, in the county 
0 


" Cormuall, claimed all manner of tithes, and all Eaſter 
and other offerings, oblations, obventions, duties, and profits 


. whatſoever belonging to the ſaid rectory. 


The defendants admitted, that the plaintiff was rector of the 
pariſh, and entitlec to the tithes of all titheable matters, 
according to the cuſtomary manner of anſwering ſuch tithes ; 
ard Taid, that by the immemoriat cuſtom of the pariſh the tithes 
ariſing therein had been inſwered in the following manner: thut 
of cox x arid Grain, the parſon was to have the tenth ſheaf ; of 


Pens, the tenth ſheaf when cut or bound in ſheaves 3 of 


GRASS, the tenth, when made into firſt graſs cocks ; of wood, 
the tenth faggot of all coppice wood; and for all hedge wood, 
toppings, and loppings, furze, firewood, and fuel, one penny, at 
Eajler z with reſpect ro'SURPLICE FEES, offerings, and oblations, 
that every houſekeeper, if unmarried, was to pay to the parſon 
twopence ; if married, fourpence; and every other perſon 
being a communicant, twopenee; that for a 'GA4RkDEN or gardens 
there was to be paid to the parſon yearly, one penny. and 
no more, by the name of the garden penny, payable at #after ; 
with reſpect to Lamps, that the parſon was to have the tenth 
lamb that ſhould fall in the parich, to be tithed by the 
parſon and pariſhioner on Saint Marts Day, in manner fol- 
lowing ; that the par iſhioner or owner ſhould take two, then the 
par ſon one, then the pariſhioner or owner feven, to make up 
the number ten; that then the pariſhioner ſhould take two 
again, as he did at firſt, and proceed in thelike manner through- 
out the,whole ; and that if there remained any odd number, 
the pariſhioner or owner ſhould pay threepence for every ſuch 


; lamb immediately, or at Michaelmas, the uſual time; that wooL 


was to be tithed at ſheuring time in the ſame manner as lambs ; 
and that if there were any odd fleeces remaining, the pariſhioner 


, B25 to pay twopence for each immediately, or at Michaelmas, 


the uſu} rime of untivg ; vith reipect to cows, for every 


miich cow there was io be paid to the parfon one penny; for 


every 
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every calf fatted or killed, one penny; and for every calf reared, 
one halfpenny at Michaelmas ;. for every coLT, fourpence at 
Michaetmas ; for every zwe that thould be milked, one farthing, 
and no more, at Michaelmas ; with reſpect to vids, the parſon 
was to have the tenth pig at three weeks old, and the remaining 
odd number, if any, to be computed the next litter of pigs ; as to 
GEESE, the tenth gofling at Midſummer, and the odd number, if 
any, to be computed the next year ; that for all arPLes 
rown within the pariſh, and made into cyder, there was 
due and payable to the parſon for every hogſhead of cyder 
Tſo made, twopence, payable at Afichaelmas ; and the like for 
PEARS made into perry; as to MONEY, the parſon was to have 
the tenth at the time of burning the bees; as to Hops, the tenth 
nd when gathered and dried, The defendants then further 
ated, that during the ſaid time they had occupied ſeveral farms 
and lands in the pariſh : and they ſet forth the names of their 
lands; the yearly values thereof; a full account of their tithe- 
able matters, and of the tithes due for the ſame, ſave only of 
corn, hay, wogl, lambs, pigs, geeſe, and honey, the lawful tithes 
thereof having, during the time aforeſaid, been duly paid; 
and they ſaid, that the ſaid cuſtomary payments for the ſeveral 
titheable matters mentioned in the anſwer had been tendered 
to the plaintiff ; and that they had reſided in the pariſh all the 
ſaid time, and had tendered annually at Eafter fourpence 
-as an offering, according to the cuſtoms before-mentioned. 

The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides ; and upon hearing counſel 
and reading ſeveral depoſitions ; a letter from Canon Snow 
to the plaintiff; an exhibit,” beginning with the words 
« Llandilp Compoſition ;” and ſeveral other exhibits, marked 
number one, two, and three | | 


Tu Cour ordered atrial at law on four of the maduſes. 


Frasr, „ Whether the parſon is to have the tenth lamb . 


*© that ſhall be fallen within the pariſh, to be tithed by the par- 
&« ſon and pariſhioner on Saint Mark's Day, in manner following, 
te the pariſhioner or owner taking two, then the parſon taking 
« one, then the pariſhioner or owner ſeven, to make up the 
« number ten; then the pariſhioner to take two again as he 
« did at firſt, and proceed in the like manner throughout the 
t hole; and if there remain any odd number, the parithioner 
ce or owner to pay threepence for every ſuch lamb immediately, 


« or at Michaelmas the uſual time.“ 
SECONDLY, Whether wool is to be tithed at ſhearing time 


« in the ſame manner as lambs ; and if there be any odd fleeces 
© remaining, 1 is to pay twopence for each imme- ' 


. « diately, or at Hichaelmas, the uſual time of accounting.“ 
— LI 2 ” 4 TrurDLY, 
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Tump, „“ Whether, for every milch cow, there is to be 
« paid to the parſon one penny,” | 

FourTHLY, „ Whether, for all apples made into cyder, 
« there is due and payable to the parſon for every hogſhead of 
« cyder ſo made, twopence at Michaelmas © to be tried by a 


' ſpecial jury, and the judge to indorſe, &c, 


The ſaid iſſues were accordingly tried by a ſpecial jury, who 


found the ſame payable accordingly, in lieu of the tithes of 


lambs, wool, milk, and cyder ; but on the nineteenth day of 
June 1776, a new trial was granted, on payment of the coſts, 
to try the two moduſes with reſpect to lambs and wool z and 
the defendants thereupon ſubmitted to abandon the proof of the 
ſaid two medyſes reſpecting the manner of tithing lambs and wool, 


and declined. proceeding to a new trial. 


Tur covxr. on the eleventh of November 1776, on reading 
the decree, peſlea, and order, and hearing counſel on both ſites, 


ordered the deputy remembrancer to take an account of what 


was due for E 


matters, to be diſmiſſed without colts. 


Mien. TI u, 
16. Gro. 3 


The vicar of 


 Stoperbil, in 


Derdyſb e, is en- 
titled to the 
ſmall titles of 
the village of 
Cauldevell, in 
kind. 


38. C. 5 be 
P. C. 493. 


- 


was due for the tithes of milk and cyder, according to the 
moduſes found by the verdict z the plaintiff to pay the defendants 
their coſts of the ſaid trial, but not of this ſuit 3 the remem- 
brancer to take an account (without coſts to this time) of what 
er offerings and the tithes of agiſtment of lambs 
and wool demanded by the bill; and the bill, as to all other 


Tus Cour FULL. 


LoD again MoRTIMER. 
SITES Derbyſbire, 11th December 1775. 


HE bill ſtated, that the plaintiff had, for ſeveral years paſt, 

been vicar of Stapenhi.l, in the county of Derby, and was, 
as ſuch, entitled, by eadowment or preſcription, to all tithes of 
hay, graſs, clover cut for bay, and all ſmall tithes ariſing therein, 
and particularly in the village of Cauldwell, parcel of the ſaid pa- 
riſh ; that the defendants had, for ſeveral years paſt, occupied 
divers farms, lands, and tenements in the ſaid village ; that they 
had cut hay and hay-graſs therefrom ; that they had alſo fed 
and depaſtured cows, which hail yielded milk and calves, and 
divers barren and unprofitable cattle thereon ; that they had 
alſo on the ſaid lands ſheep, which had yielded lambs and wool; 


that they had alſo pigs, geeſe, poultry, colts, hemp, flax, honey, 


wax, and other titheable matters, the tithes of which they had 


' refuſed to pay, inſiſting, that there was an ancient modus of fix 
pounds a-year in lieu of tithe hay and all fmall tithes ariſing 


within the village of Cauldeuell aforeſaid ; but the plaintitf 
charged, that the ſaid ſum had been received as a compoſition only, 


and that he had, in Nevember laſt, given notice to the defendants, 


that 


+, L Dc A an_=—_ > . oc 5 . 


ir 


DURING THE REIGN OF GEORGE THE THIRD. 


that he would no longer accept the ſame. as -a compoſition, but 


would take his ſaid tithes in kind. The bill therefore prayed, 
that the defendants might account for and pay their ſaid 
tithes, | 


The defendants admitted, that the plaintiff was vicar of the 
pariſh, and entitled, by endowment, preſcription, or otherwiſe, 
to ſeveral kinds of ſmall tithes therein, or to ſome modus'or 


compoſition in lieu thereof, but not, as they believed, to the 


tithes of hay, graſs, clover, or any kind of ſmall tithes, in the 
village of Could, well, for that there had been immemorially paid 
by the inhabitants, proprietors, and. occupiers of lands and 
tenements within the ſaid village, to the plaintiff and his prede- 
ceſſors vicars of Stapenhill, the ſum of fix pounds, on the feaſt- 
day of Saint John the Baptiſt annually, as a modus in lieu of all 
tithes, rights, compolitions, obventioris, and emoluments what- 
ſoever, due or payable to the vicar of the ſaid pariſh from the 
ſaid inhabitants, proprietors, and occupiers of lands and tenements 
within the faid village of Cauldwell, in reſpect of ſuch lands and 


tenements, and every of them. They further ſaid, that the faid 


village was a diſtin chapelry ; that there had been, time imme- 
morial, a church or chapel therein peculiarly appropriated to the 
uſe of the inhabitants thereof ; that divine ſervice was, and 
always had been at ſtated times, performed therein by the vicars 
of Stapenhill ; that the inhabitants of Caldwell had immemo- 
rially choſen their own conſtable and church or chapel warden, 
and had maintained their own poor; that they had kept the 
chapel in repair, except the chancel z that the chancel was 
repaired. by the defendant Mortimer, by rates or aſſeſſments 
on the inhabitants of Cauldrwell only, excluſively and indepen- 
dently of the reſt of the pariſh of Stapenhill, there being ſeparate 
rates or aſſeſſments for the reſt of the ſaid pariſh. They further 
+ faid, that the ſaid ſum of ſix pounds ſo paid to the vicar of 
Stapenhill had, as they believed, been immemorially raiſed by the 
inhabitants and occupiers of lands and tenements in Cauldawe/l 
according to a pound rate levied and aſſeſſed in the ſaid chapelry 
by a levy called the parſon's levy, in proportion to the rents 
and values within the ſaid village; and that the faid ſum had 
been conſtantly paid in one ſum to the ſaid vicar by the church or 
chapel warden of Cauldwell, They further faid, that in the 
reign of Charles the Second, ſome diſputes had ariſen between 
J. Lucas, the then vicar of the pariſh, and S. Saunders, the 
anceſtor of the defendant Mortimer, and other inhabitants of 
Cauldwell, concerning the divine ſervice neceſſary to be performed 
within the ſaid church or chapel of Cauldwell ; that the ſaid 
Lucas thereupon ſet up a claim to ſome tithes, or a compoſition 
in lieu thereof; that to prevent diſputes in the chapelry for the 
time to come, and to perpetuate the memory as well of the 
divine ſeryice uſually FR and of right to be performed, 

| , 13 : | by 
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by the vicar, in the church or chapel of Cauldwell as of the modus 
or ſtipend uſually and of right to be paid by the inhabitants, 
proprietors, and occupiers of lands and tenements in Cauldwell, 
the ſaid 7. Lucas and the ſaid inhabitants, under the ſanction 
and with the approbation of William, Lord Paget, then patron 
of the ſaid vicarage, and of the Biſhop of Litchfield and Coventry, 

the ordinary, an indenture was made and duly executed in the 


year 1676, as ſet forth verbatim in the anſwer ; and that the 


J inſiſted, that as no tithes in kind o 


ſame was in cuſtody of the defendant Mortimer. The defendant 
therefore inſiſted, that the ſaid modus or ancient payment of fix 
pounds having been confirmed by immemorial cuſtom, by the 
conſent of the parties, and by the ſaid ancient indenture, could 
not now be ſet aſide. They further ſaid, that the village of 
Cauldevell contained about eight hundred acres; and they ſet 
forth the quantities of lands occupied by them therein ; and 
f the aid lands had, within 
the memory of man, been taken by the vicars of Stapenhill, 
nor any payment or compoſition for the ſame, except as afore- 
faid, they ought not to be compelled to give any account of 
the En of the ſaid lands they fubmittedd to be exa- 
mined upon interrogatories; and, if the plaintiff ſhould obtain a 
decree againſt them, to account for the value of the tithes of the 
ſaid lands during the time aforeſaid; - | | 


The plaintiff replied ; the defendants rejoined ; and feveral 
witneſſes were examined on both ſides; and upon hearing 
counſel for all parties; and reading the following proofs on 
behalf of the plaintiff; an indenture dated the twenty-ſecond of 
September 1676, in the defendant's anſwer mentioned; a terrier 
dated in 665, ſigned John Lucas and others; the four following 
terriers, dated reſpectively the twenty-ninth of September 1719, 
and the thirtcefith of fu, 1726, and the twenty third of 
October 101, and the fecond of February 17505 ; and the 
defendant's anſwer z and reading, for the defendants, a terrier 
dated the twenty-third of Jane 1668; and ſeveral depoſi- 
tions | 


Taz Count ordered the deputy remembrancer to take an 
account of what was due for the tithes demanded by the bill ; 
and the defendants to pay the amount thereof reſpectively, but 
without coſts, ; 


The defendants H. . Mortimer and Richard Kirkman ap- 
pealed to the iiouſe of Lords againſt this decree, and prayed, 
that the ſame might be reverſed ; but upon the anſwer of the 
plaintiff O. Lloyd to the ſaid appeal, the Lords, on the twenty- 
fourth of Februury 1777, ordered the appeal to be diſmiſſed, 
and the decree therein complained of to be affirmed. 
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| Lonp LonspaALs againſt ARNOLD. Men, Thom, 
F Terizſbire, 12th November 1775. 


| Tu vil ated, that Lord Lonſdale had, for fix years paſt, The improoriq- 


been owner of the great and ſmall tithes of the townſhip of of 
Mhleſereft, in the pariſh of Saint John of Beverley, in the county 2 * of 
of Vr, and had, by indenture dated the ſeventeenth of Sep- Saint Jobn of 
tember 1770, demiſed the ſame to the plaintiff Cart for nine ee in 
years; and that by the ſaid demiſe he was entitled to have all the i 
tithes of hay which had ariſen in 1774 in kind. The bill then kind. 
ſtated, that the defendants were occupiers of lands and incloſed 
ynds therein, and on which large quantities of graſs had 
n made into hay; that the ſaid plaintiff, in September 1773, ; 
caufed notice in writing to be given to the defendants feverally, 
that the tithe of hay within the ſaid townthip of AMoleſcroft 
would from thenceforth be taken in kind, and that no compoſi- 
tion would be accepted in lieu thereof; but that the defendants 
had refuſed to ſet out the ſame, on pretence that there was ſome 
ancient fixed modus in licu of the ſaid tithes, | 


The defendants admitted, that Lord Lonſdale was owner of the 
tithes of hay yearly ariſing in Melgcreft; that he did demiſe 
the ſame to Clark ; that Clark hid given ſuch notice in writing 
that they occupied lands in the townſhip, and had made hay 
thereon; and that they were ready to account for the full values 
of the tithes thereof in 1774, and pay the plaintiff what ſhould 
appear due to him, diſclaiming all pretenſion to any modus or 


madigſer, or other compoſition, payable in lieu of the ſaid tithes of 


hay, or any other tithes, in reſpect of or for all or any of the 
farms, tenements, or lands in their reſpective poſſeſſions. 


- The: cauſe was, by a rule of caurt dated the twenty-{ccond of 
July, ordered to be heard upon the bill and anſwer. ; 


Taz CourT thereupon ordered the deputy remembrancer 
to take an account of what was due for the tithes of hay ior 1774, 
as demanded by the bill. 


Bow Es again COMER. Mien. Tram, 


16. Cr. 3. 
Somerſetſhire, 13th December 1775. | 


1 HE rector of Breane, in the county of Somerſet, claimed The rector of 
all tithes, both great and ſmall, which had ariſen therein 2e, in Se- 
ever ſince Lady Day 1772, on a farm occupied by the defendant 2 


called Breane Dewn Farm, of the yearly value of fix hundred of Bs, Down 

pounds. Farm, of the va- 
ue of 6oul. 

| LI4 The ang — 2 
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Bowrzs The defendant admitted, that from Lady Day 1772 he had 
againſt occupied Breane Down Farm; and he ſet forth the names of 
To this ſeveral cloſes and fields thereunto belonging ; the number of 


| The, defendant acres they contained ; and that the yearly value was five hun- 


ſays, there is a g red and fifty pounds ; and ſaid, that he always uſed the ſaid 
92 farm as a grazing farm; had never grown any corn or grain 
able in liev of thereon, nor ever ploughed the ſame, or intended ſo to do; 


* the tithes of the but that the whole produce thereof aroſe from the grazing and 


ſad farm. feeding of cattle, which he bought in when poor, and kept till 
fat, and then ſold them out again: and he ſet forth the number 
he uſually grazed z and inſiſted, that the plaintiff was not entitled 
to any tithes for ſuch oxen, ſheep, and horſes, nor had any ever 
been paid for the ſaid farm; for that all the proprietors, or 
their farmers or occupiers thereof, had immemorially paid every 
year, to the rector of Breane, the ſum of twenty-ſeven pounds 
as a modus for and in lieu of all tithes ariſing thereon ; and 
he prayed the like benefit thereof as if he had pleaded the 


ſame. 
The cauſe The plaintiff replied ; the defendant rejoined ; but no witneſſes 
heard, were examined on either fide ; and upon hearing counfel on both 


ſides ; and reading the anſwer ; and on full debate; 


The tithes de- TRE Count ordered the defendant to account for all the tithes 

creed in kind. demanded by the bill, with coſts. 1 
| | ErrE, Baron. 

Horaam, Baron. 


— 


- 


Mien. Tau, 
16. G10. 3. 


Hun againff Wricar, 
. Dorſetſhire, 14th December 1775. 


The vicar of HE vicar of Gillingham, with the chapels of Moticombe, Eaf? 
e 25 Over, and Weft Over, in the county of Dorſet, annexed, 
Meticombe, Eaft Claimed the tithes of hay, wool, lambs, and all ſmall tithes, dues, 
wn EY penſions, obventions, and oblations, yearly ariſing therein. | 
„ nm Jets ' 
ſhire, pop The defendants admitted, that the plaintiff was vicar, as 
2 ES _ ſtated in the bill ; but denied that he was, by endowment or 
the chapelry of Otherwiſe, entitled to the tithe of hay, wool, lambs, and all ſmall 


Moiconbe in tithes within the chapelry of Moticombe ; and infiſted, that in 


* lieu thereof certain moduſes were payable for the ſeveral farms 


and lands which they rented, as in their anſwers were particularly 
deſcribed z and that the ſaid moduſes had been immemorially 
accepted of in manner aforeſaid, without any variation whatſo- 
ever, They ſet forth their ſeveral titheable matters and things; 
and admitted, that about the year 1771 the plaintiff talked of 
railing their tithes, but had never cauſed notice to be given to 
them to ſet them out in kind till. a general notice thereof was 
fixed on the church door, They further ſaid, that at the _ 


P o 
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the plaintiff accepted the ſaid moduſes, they made no repreſentation 
— the aldi thereof, believing the ſame to be valid and 
binding. 

The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; and 
reading ſeveral depoſitions in the cauſe z and ſeveral receipts 
for tithes from the defendant's anſwer, by conſent ; and on des 
bate of the matter ; | 


52 


Homes 
againſt _ - 


Water. 


Tax Cour ordered the defendants to account for all the 


titheable matters demanded by the bill, but without coſts. 
| | Erre, Baron. 


HoTHAM, Baron. 


Law againſf BowWYER. 


Hertfordſhire, 1gth December 177 $- 


FHE bill ſtated, that the plaintiff was, in September 1771, 
ented to the rectory of Weſftmill, in the county of 
Hertford, and had ever fince or thereof, and as ſuch 
was entitled to all tithes therein; that during three years paſt, 
the defendant had occupied divers lands in the pariſh, whereon 
had ariſen, corn, grain, pulſe, and other titheable matters ; that 
he had depaſtured thereon cows, ſheep, and other cattle ; that 
he had cut coppice wood, the tithes of which were due to the 
plaintiff in kind; that ſoon after his induction, he was paid 
4 compoſition of ten pounds yearly, in lieu of all the tithes which 
had ariſen on the Kid lands; that he received the ſame in each 
year after he became rector down to the twenty-ninth of 
September 1772; that about the twenty-fifth day of September 
1772, and after the harveſt of that year had been all got in, he 
ave notice to the defendant that ſuch compoſition ſhould ceaſe 
Ghia the twenty-ninth of September then next, and that from 
thenceforth he would take his tithes in kind; that from the ſaid 
twenty-ninth of September 1772, the defendant continued to 
occupy the ſaid lands; that ſince the expiration of the faid com- 
poſition, he had cut and carried away therefrom wheat, rye, 
barley, oats, peaſe, beans, and other titheable matters, the tithes 
of which he had converted to his own uſe ; that the defendant 
had refuſed to pay the ſame, under a pretence of there being 
ancient moduſes, fe. ; but the plaintiff charged, that tithes in 
kind of all titheable matters and things yearly ariſing on the ſaid 
lands were due, and ought to be paid to him; and that the 
defendant was not exempt from the payment thereof, as 
appeared by an ancient tithe book in the plaintiff's poſſeſſion, of 
James Taylor, clerk, formerly rector of We/imill ; that in 160g, 
the tithes of Vtmilibury Farm were uncertain, as alſo appeared 
by an entry in 1710, viz, © Geerge Hammond, of the 2 
46 2 


Mien. Trau, 
16. G. 3 


The rector of 
W:ftmill,in Here - 


ferdſhire, is en- 


titied to the 
great and ſmall 
tithes of N. 
mil ary Farm i 
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«© We are agreed fan ten pounds a- year for all his tithes ; and I 
« have received for all that is paſt, and now he muſt pay every 
c half year five pounds: by which entry the plaintiff charged, 
that it evidently appeared that the ſaid pretended modus or come 
poſition then cammenced, and that the ſame can only be confi- 


dered as a temporary compoſition or agreement, and was never 


entered in the ſaid book, or called a zwdus. The bill therefore 
prayed, that the defendant might be decreed to account for the 
fingle value of the tithes of the ſaid ſeveral titheable matters ſul» 
ſtrated by him ſince the faid twenty-ninth of September 
1772. | a p 
The defendant admitted, that the plaintiff, as rector of the 
pariſh, was well entitled to all tithes, both great and ſmall, 
ariſing therein, or to ſome modus in lieu thereof ; that ever ſince 
the twenty ninth of September 1770, he had occupied Weſimill- 
bury Farm and lands. as tenant of J. Haublon, and alſo another 
farm and lands of him, and another meſſuage and tenement and 
lands of which he himſelf was owner, for the tithes of which two 
laſt-mentioned farms he had paid ſeveral ſums of money as 
a compoſition or {atisfaCtion 3 that Wefmillbury Farm conſiſted F 
ſeveral acres of meadow, paſture, wogd ground, and arable land, 


 wherean, for the {aid year, he had ſown wheat, barley, oats 


tares, and peaſe; and ſtated the grantee of grain be had, a 
the number of cattle he fed thereon, and all his other titheable 
matters and things; and ſaid, that the plaintiff did, on the 


, twenty-fifth of IN 177, give him notice, that he would 
take his tithes in ki 


| ind from the twenty-nigth of that month 
and that he had not ſet out his tithes purſyant thereto, but h 
refuſed ſo to do, becauſe there was, and had been for time 
immemorial, an ancient madut or cuſtomary payment of ten 
pounds yearly payable at Michagmas in every year, in lieu of 
the tithes af corn and grain, and all other tithes ariſing upon 
and within the ſaid farm: and he ſaid, that the ſaid farm and 


lands never had pug any tithes in kind; and ſubmitted, that 


he was not liable to the payment of any, unleſs the ſald modus 
could not be eſtabliſhed. Ae 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and now upan hearing counſel 
on both ſides ; and reading the ſeveral proofs taken in the cauſe 
for the defendant, that is to fay, ſeveral receipts given for the 
payment of the ſaid {um of ten pounds a-year ; and the ſeveral 
depoſitions taken in the cauſe z and reading the following progfs 
for the plaintiff, that is to ſay, the anſwer of the defendant; and 
on offering to read the tithe-book of James Taylar, clerk, for- 
merly rector of Wy#mill, and particularly mentioned in the bill, 
and the ſame being objected to by the defendant's counſel, and 
on hearing rer counſel in anſwer, the ſaid ohjection 
being over r z and on reading ſeveral entries in the ſaid 
1 
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book ; and alfo ſeveral entries in another book, being a book of Law 
accounts of Mr. Brograve particularly mentioned in the anſwer ; _ 
vu 


and on reading feveral entries in the Valor. Beneficiorum Eccigſ - 
afticorum, from the office of the remembrancer of firſt fruits, 
taken in the twenty-fixth year of Ferry the Eighth, relating to 
the value of the living of Nemill; and on full debate of the 
matter; ; 

Ins Covar ordered the. deputy remembrancer to take an 
account of what was due for the tithes demanded by his bill, 
but without coſts. 

— Exxx, Baron. 

| BuRLAaND, Baron, 
# Hor nau, Baron. 


Ta Avis againff Oxrox. 
f Cheſhire, 18th December 1775. 
HE bill ſtated, that the plaintiff was vicar of Fa? Ham, 


in 


Mreu. Tzu, 
16. Gro. 3. 


The vicar of 


1 the county of Cheſbire ; that the 2 had been imme- ef, Han, in 


morially endowed. with the tithe of hay, hay graſs, agiſtment 
_ tithes, and all other ſmall tithes ariſing therein, and in 
the titheable places thereof ; that the defendants, in the year 
1771, held and occupied feparate farms and lands in the parith ; 
that they had mowed thereon large quantities of graſs, and 
had carried away the hay without ſetting out the tithes thereof; 
and that the defendants Oxten and Healing had, in that year, 
withheld and retained ſeveral ſmall tithes. The bill then 
charged, that the lands ſeverally occupied by the defendants 
Oxton and Healing formed and compoſed the Demeſne Lands and 


townſhip of Netherpeole ; that part of the farms occupied by the 


defendant Maddeck had been, before the year 1771, incloſed from 


Cheſhire, claims 
the tithes of hay 
and all ſmall 
tithes from the 
owners of the 


demeſne lands 


of the townſhips 
of Netherpoole, 
Lattle Sutton, | 
Great Sutton, and 
Whuby 

See other cauſes, 
Hilary Term, 
2 Geo. 3. 3 
Hilary Term, 


the ancient waſte lands lying in the townſhip of M hithy, in the 19. Geo. 3.; 
ſaid pariſh ; that he, the plaintiff, had cauſed frequent applica- and Trinity 
tions to be made to the defendants, requeſting them, on his Term, au. Geo, 
behalf, to make a ſatisfaction to him for the ſaid tithes ; but Js 

that they had ſeverally refuſed to 2 with his requeſt. 

The bill therefore prayed, that the defendants might account 

for the ſaid tithes, and ſeverally pay what ſhould appear d 

thereon. | 


The defendants Oxton and Healing admitted, that the plaintiff The owners of 
had been preſented by THE Crown to the vicarage of Haji Ham land in the 
in the year 1766 ; that in the year 1767, the ſame became void — — 
dy his ceſſion thereof; and that he was again preſented thereto o 4 ,u. of 
by the dean and chapter of Chefter ; but whether he had been 408. a.year, in 
lawfully conftituted vicar thereof they left him to prove; and lieu of all ſmall 


denied that, to their knowledge, the vicarage had been imme- — 2 — 


and that the tithes of hay belongs to their landlord, as the impropriator of — of EH Ham. 
a morially 
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morially endowed with the tithe of hay and hay graſs, agiſtment, : 
and all other ſmall tithes, particularly with reſpe& of the lands 
- and hereditaments ſeverally occupied by them, and which, they 
admitted, compoſed the Demeſne Lands or townſhip of 
| Netherpool: ; and that the ſaid lands were the inheritance of 
Sir F. Poole, Bart. under whom they held the ſame as farmers . 
and tenants, They all admitted, that the plaintiff, as vicar, was 
entitled to divers ſpecies of tithes ariſing in ſome parts of the 
pariſh ; but by what right they could not tell, he not having 
ſet forth in his bill any endowment or other right, and they 
having never ſeen any endowment or other evidence of any- 
right under which he was entitled; but they ſaid, he was not, 
either as yicar or otherwiſe, entitled to receive the ſame ſpecies 
of tithes throughout the whole pariſh, for that he and his 
predeceſſors had uſually received different ſpecies of tithes from 
different perſons, and in reſpect to different lands in the ſaid 
pariſh, They further ſtated, that the ſaid pariſh had formerly 
been called the pariſh of Sutton; that it was then alſo frequently 
ſo called ; that it conſiſted of a rectory impropriate, as well as of 
a vicarage and of ſeveral different manors and townſhips, viz. 
the manor and townſhip of Eat Ham with Plimyard and Carlett, 
the manor and townſhip of Honton, the townſhip of Childer 
Thornton, the manor and townſhip of Netherpoole and 
the manor and townſhips of Great Sutton and Little Sutton, and 
the townſhip of Fhithy ; that at the time the great monaſteries 
were diſſolved, in the thirty-third year of Henry the Eighth, 
the ſaid rectory impropriate, then called the rectory of Sutton, 
with the ſeveral manors and townſhips before mentioned, and 
the tithes belonging thereto, were in the poſſeſſion of the abbot 
Cheſter, as part of the poſſeſſions of the great monaſtery of 
nt Werburgh, in Chefler ; that the ſaid poſſeſſions were then 
ſciſed into the hands of Henry the Eighth ; that the faid rectory, 
manors, lands, and townſhips, or ſome of the manors and town- 
ſhips, together with ſeveral other manors, lands, and heredita- 
ments in the city of Chefter, were granted by Queen Elizabeth 
on or abozy the nineteenth day of December, in the twenty- 
ſecond year of her reign, to Hugh Cholmondeley, ſince deceaſed, 
under a reſerved fee farm rent thereout of one hundred and 
ſixty- eight pounds, nineteen ſhillings, and tenpence; that ſhe 
afterwards granted the ſaid rent to the dean and chapter of 
Chefler , that the faid Hugh Chalmondeley, or ſome of his 
deſcendants, afterwards fold and conveyed to different perſons 
ſeveral different parts of the ſaid reftory, manors, townſhips, 
and lands; that the townſhip of Netherpcole conſiſted only of 
the Hall and the Demeſne Lands ; that the anceſtors of Sir F. 
Poole had purchaſed the ſaid townſhip of the ſaid Hugh Chol- 
mondeley, or of ſome of his deſcendants, who were entitled thereto 
under the grant from Queen Elizabeth ; that Sir F. Poole 
then was, and that he and his anceſtors, and thoſe under whom 
he 
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he claimed, had been, for time immemorial, owners of the ſaid 
townſhip z that the ſaid Sir F. Poole, and thoſe under whom he 
claimed, had, for time immemorial, had and enjoyed; and that 
he then held and enjoyed, and was entitled to the tithe of corn, 
rain, and hay, ariſing in the faid townſhip of Netherpoole, as 
longing to the ſaid impropriate rectory ; that the ſaid Sir F. 

| Poole and his anceſtors, and thoſe under whom he claimed, and 
their leſſees or tenants, had, for time immemorial, held and 
enjoyed the Hall and the Demeſne Lands of Netherpoole exempted 
from the payment of all ſmall tithes, Eaſler dues, offerings, and 
other vicarial dues, on p2yment of a certain immemorial modus, 


penſion, or cuſtomary payment of forty ſhillings a-year, at Eaſter, 


to the vicar of the ſaid pariſh. The defendants then further 
ſtated, that part of the ſaid pariſh, called the townſhip, of 
Overpoole, was, all of it, they believed, the eſtate and inheritance 
of the ſaid Sir F. Poole; that he and his anceſtors, and thoſe 
under whom he claimed, had, for time immemorial, been entitled 
to,.and had taken all the tithes of corn and grain within Over- 


Poole, as belonging to the ſaid rectory impropriate; and that 


the vicars of the pariſh had immemorially, or for ſome long time, 
by virtue of ſome endowment or preſcription or otherwiſe, 
received, taken, and enjoyed the tithes of hay, and all ſmall 
tithes in kind, ariſing within Overpoole, or ſome payment in lieu 
thereof, The defendants then further ſtated, that the vicars of 
the ſaid pariſh had, by virtue of ſome endowment or preſcription 
or otherwiſe, had and taken, and that the plaintiff, as vicar, 
was then, by virtue of ſome endowment or preſcription or 
otherwiſe, entitled to, and had taken, the tithes in kind of bay 
and hay graſs, and Eaſter dues, and other ſmall tithes, in 
| ſeveral parts of the pariſh ; that in other parts he was not 
entitled to any tithe of hay, but only to ſmall tithes and vicarial 


dues ; and that in other parts he was entitled to ſome moduſes - 


or payments in lieu of ſuch ſmall or vicarial tithes or dues, 
They further ſaid, that they did not know whether the plaintiff, 
as vicar of the ſaid pariſh, was entitled, by virtue of any endow - 
ment, preſcription, or otherwiſe ; or whether he had taken the 
tithe of agiſtment in any part of the pariſh ; or whether the 
former vicars were entitled to, or had taken the ſame, They 
denied, that the vicarage had ever been endowed with the tithes 
of hay, hay graſs, agiſtment, or any ſmall tithes, throughout 
the whole of the pariſh ; and inſiſted, that he was only ſo en- 
dowed out of particular townſhips or places therein; that the 
vicars had only taken and enjoyed ſuch tithes partially from and 
out of particular parts of the pariſh ; that in other parts thereof, 
the perſons entitled to the reftory were entitled to and had 
enjoyed the tithes of hay, bay graſs, and agiſtment tithes z and 
that they the defendants, as tenants to the preſent impropriator, 
were entitled to all the tithes of hay and hay graſs ariſing on the 
lands occupied by them reſpeQtively within the ſaid pariſh, 
F as 
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Travis 
againſt 


COxTon 


5 Heentts IN TEE Catisis 
Tune s the ſame were part of the Demeſue Lands of Netherpoole. 
| any "They admitted, that they had, in the year 1771, occupied the 
| ' aid Demeſne Landi of Netherpoole, as alſo the Hall Houſe, calicd 
Pool Hall, and rhe Dairy Houje ; and ſet forth the m_— of 
land fromwhich they had in that year mowed hay and hay graſs 3 
and admitted, that they had carried the hay thereof away, without 
Ferting out thetithe, br making the plaintiff any ſatisfaction for 
the ſame, which they inſiſted they had a right to do, as the 
tenants of the faid Sir F. Poole, who claimed the great tithes of 
the Demeſne Lands as part of the rectory. impropriate. They alſo 
admitted, that in the faid year they withheld all their ſmall 
tithes, without making th- plaintiff any ſatisfaction for the fame, 
. . us they believed no ſmall tirhes whatever had ever been paid to 
any vicar for the pariſh for {he Demeſue Lands ; and they in- 
fiſted, that none were due for the ſaid lands, except the ſaid 
yearly ſum of forty ſhillings in feu thereof; and that the vicars 
Had till that year received the fame in full ſatisfaction for the 

mall tithes or other vickrial dues of the ſaid Demeſne Lands. 


The landholders The defendant Whitehead ſtated in ſubſtance the ſame matters 

4, ke lte , relating to the plaintiff's being inſtituted vicar as the other defen- 

to tithe hay; dants had done and denied, that the vicarage was endowed with 

and that certain the tithe of hay and hay graſs, or that he was entitled to the 
moduſes are due ſame from the tenements and lands he occupied in the faid year 
— of ſmall in the townſhip of Little Sutton ; and he deſcribed the lands 

and the number of acres they contained ; and ſaid, that they 

were all anciently the eftates and inheritance of the ſaid 

 Cholmondeley Family under the afore-mentioned grant; ſtating 

the title fully in his anſwer, as the other defendant had done. 

He further faid, that the plamtiff had ſometimes at £offer, 

when he received his er "dues, received ſome payment 

for ſome kinds of ſmall tithes in reſpect of thoſe his tenements 

which were ng part of he Demeſne Lands, viz. for every milch 

cow, three halfpence 3 every farrow cow, one penny; for a 

ſervant, twopence ; offerings for himſelf, threepence z for the 

reſt of his family, ſixpence ; and one penny, called the houſe 

penny or ſmoke penny, in lieu of all tithes of firewood or other 

things uſed and conſumed in the houſe, and for all perſonal 

tithes due from any of the inhabitants of the houſe (except 

Eaſter offerings) ; a garden penny, in lieu of all tithes of fruit 

and garden ſtuff; an hen penny, in lieu of fowls and eggs; and 

a tithe penny, otherwiſe tin penny, otherwiſe tithing penny, as 

a modus in lieu of all other {mall tithes and vicarial dues in kind, 

not at times taken in kind, and therein excepted, as being ſo 

taken in kind as aforeſaid, and except offerings z and therefore he 

 Infiited, that the plaintiff was not entitled to any other ſmall 

tithes arifing within the ſaid pariſh. He admitted, that in the 

year 1771 tie had cut hay and hay graſs upon his ſaid lands, and 

had carricu the fame away, without letting out the tithe thereof, 

or 
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or making any fatisfation for the ſame ; and he inſiſted, that 
he had a good right fo to do, the plaiatiff not having any right 
thereto. He further ſaid, that he had tendered the ſeveral 
midifes or cuſtomary payments to the vicar. 


The defendant Davies ſtated the ſame in reſpect of the 


tenements and lands occupied by him in the townſhip of Great 
Sutton. i | 


The defendant Mypitebend put in the like anſwer for her tene« 


ments and lands lying in the townſhip of Great Sutton. 


The deſendant Maddct put in the like anſwer for his farm and 
lands in the townſhip of Whithy, He further ſaid, that no tithe 
hay in kind had ever been paid or was payable to the vicar of 
Za Ham for many of the lands heretofore * of any of the 
tenements called Robin/on's Tenement, Salmon's Tenement, or Ligbi- 
foot's Tenement ; but that in lieu thereof there had been annually 
paid by the occupiers of the ſaid tenements reſpectively to the 
vicar the following moduſes : the ſum of one penny, in lieu of the 
tithes of all the hay yearly ariſing on Robinſon's Tenement ; 
of one penny, in lieu of tithe hay of Salmen Tenement ; and 
the ſame for Lightfoot's Tenement ; that the ſaid modiſes ſo paid 

had been uſually called tit penny by the vicars of the pariſh and 
by others ; that the fame was payable by the occupiers of the 
faid three tenements reſpeCtively to the vicar annually at 
after (a); and that the plaintiff had received the fame to 
Eger 1171; and he ſet forth the various other lands which 
he occupied, aud which of them paid tithe hay, and which were 
exempt from ſuch payment; and averred, that he did not be- 
lieve that any part of the ſeparate farms occupied by him 
were, at any time within the memory of man, incloſed from the 
ancient common or waſte lands lying within that part of J/þitby 
as was within the pariſh of E Ham. 


The plaintiff replied ; the defendants rejoined ; and witneſſes 
were examined for all parties; and the cauſe was, on the thir- 
teenth day of Fuly 1775, heard by counſel for ſeveral days ; 
when, after over-ruling an objection that the impropriator ought 
to have been a party to the bill; and reading, for the plaintiff, 
ſeveral depoſitions ; the anſwers ; a proved copy of an mguifttien 
oof mortem of Fames Pulle, taken in the firſt year of Eduard the 
Second, from the original remaining in THe Tower or Lonnon ; 


the copy of an inquifition pf} mortem of Thomas Pulle, taken in the 


firſt year of Henry the Eighth ; another of Thomas Poole, taken 
in the third year of Queen Elizabeth, taken from the originals 
remaining in the court of exchequer at Cheſter; an exhibir 
marked Pp in the. cuſtody of the dean and chapter of Cheſter, 
and proved; a copy of the rental of the poſſeſſions of the abbey:of 


7.) This mods; was adjudged void for uncertainty, See Auſtru:her's Reports, 
Saint 


The landholdets 
of Whitby ſays 
that @ tithe pen 
ny is payable ini 
lieu of all tithe 
hay ariſing an- 
nually on Ke. 
binſan a Tenement, 
on Salman's Te- 
nement, and on 
Lightfont's Tens 
ment reſpectivo · 
Wn” 


The cauſe heard 
for ſeveral day. 


on © prenEts IN TITHE CAUSES 


Travi® Saint Werburgh, in the city of Cheſter, taken in the tenth year of 
8 He — from the — exchequer in Cheer, an 
Objeaion to objettion having been made to the reading of it, and over - ruled; 
evidence over- certain papers bound in a book now in the Archbiſbop of Canter- 
roles. bury: library at Lambeth, which book is indorſed, 4 Sur 

ObjeRion to © Church Lands, Aitno 1649, Vol. zu,“ the reading of which was 
evidence over- Objected to by the defendant's counſel, and the objection over- 
ruled. ruled 3 a book of aſſeſſments of church levies for Zaff Ham 
Obe don to in the year 1732, and proved, the reading whereof was objected 
+= a over- to, and the objection over-ruled ; a copy of an act of parliament 
N made and paſſed in the ſixth year of King George the Second, 
for veſting part of the real eſtate of Charles Cholmondeley, Eſq. 

in the county of Chefter, in truſtees, to be ſold for payment of 

_ debts and other purpoſes ; ſeveral depoſitions of witneſſes on 

behalf of the plaintiff; ard hearing his counſel z and upon 

hearing the defendants counſel ; and reading the following 

evidence on their behalf; the depoſitions of feveral witneſſes ; 

ſeveral receipts, ſigned by Henor Le Beg and the plaintiff to 

Sir F Poole ; a copy of a grant dated the fifth of Augyf, in the 

thirty third year of Henry the Eighth, from the ſaid Sir F. Poale 

to the dean and chapter of Chefter, ſuch copy being taken from 

the original grant in THE CHAPEL OF THE ROLLs ; the copy of 

a licence by letters patent, dated the fourteenth of May, in 

the ſeventh year of Edward the Sixth, thereby impowering 

the ſaid dean and chapter of Chefter to alienate certain eſtates to 

Sir Richard Cotton, Knt. in fee, taken from the original licence or 

letters patent in THE ROLLS CHAPEL ; an indenture of bargain 

and fale, dated the ſecond of November, in the ſeventh year of 

Quern Elizabeth, between George Cotton, the ſon and heir of Sir 

Richard Cotton, Int. deceaſed, of the one part, and Sir H. 
Cholmondelty and Thomas Brown of the other part ; an indenture 

dated the thirty. firſt of May, in the ſixteenth year of Queen 

Elizabeth, between G. Cotton and Sir R. Stanley ; an entry from 

the regiſtry of the dioceſe of the inſtitution of the Byſbop of 

Cheſter of George Beckett to the vicarage of Eaft Ham, on the pre- 

ſentation of Sir William Stanley, Bart. dated the nineteenth of 

ume 1666; an indenture of mortgage, dated the twenty ninth 

of September 1699, of the tithes of corn and hay in Great Sutton 

and Little Sutton, from Thomas Cholmondeley to Dame Iſabella 

Chichley for ſixty-five years; an indenture, being an aſſignment of 
the ſaid mortgage from Chichley to Y. Cholmondeley in truſt for 
Parker, dated the twentieth of November 1705; ; and a deed of 
allignment thereof, dated the fourth of November 1709, from 

Parker to Hunt ; another, dated the twenty-third of 7, 

1716, from Hunt to Aſhton ; an inſtrument of ſurrender, dated 
the twenty-third of May 1724, by indorſement on the ſaid laſt- 
mentioned indenture of aſſignment from Aſbton of the ſaid 
mortgage to merge it in the inheritance ; indentures of mort- 


gage in fee from Charles Cho/mondeley to Knight, of Sutton — 
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and its demeſnes, and the tithes of corn, grain, and hay, within 
Little Sutton, dated the twenty-firſt and . twenty-ſecond of 
Fe 1708; indentures of the ſaid mortgage, dated the 
firſt'and ſecond of May 1721, from Knight to 4500 and Harvy ; 
indentures dated the fifteenth and fixteenth of May 1724, 
being a | re-conveyance of the ſaid mortgage to Cholmondeley 
in fee; an indenture dated the eighteenth of October 1752, being 
a releaſe in fee from . Charles Cholmondeley, his mortgagees and 
truſtees, to Sir Francis Poole, Bart. of an yearly fee-farm rent 
theretofore payable for ever to the ſaid Charles Gholmondeley and 
his heirs, in lieu of the tithes of Netherpoale and Overpoole, the 
eſtates of the ſaid Sir Francis Poole ; a copy of an act of parlia- 
ment for ſale of part of the real eſtates of Charles Cholmondeley, 
made and paſſed in the fixth year of King George the Second; 
and on reading evidence for the defendant Maddech, Tra 18 
TO SAY, an original terrier of the faid vicarage of _ Ham, 
made in the year 1696; another, dated the twenty-fourth of 
May 1709; and à receipt for tithes, ſigned by the plaintiff 
George Travis, dated the fixth of November 17733 and on 
hearing the plaintiff's counſel in reply; and on reading the 


following evidence in reply, viz. an exemplification dated the 


eleventh of January, in the fourth year of William and Mary; 
of letters patent, dated the nineteenth of December, in the 
twenty-ſecond year of Queen Elizabeth, to George Calveley and 
others ; letters patent granted to the dean and chapter of 
Cheſter, dated the twenty-ſecond of December, in the twenty- 
ſecond year of Queen Elizabeth ; and on the plaintiff offering to 
read in evidence an entry in the chapter-book of the dean and 
chapter of Chefter, dated the ſixteenth of May 1666, and the 
reading thereof being objected to by the counſel for the de- 


objection to 
evidence allow - 


fendants, and the ſaid objection being allowed by the Court; ed. 


the cauſe was ordered to ſtand over to a future day for the further 
conſideration of the court; and the cauſe now ſtanding in the 
paper of cauſes; 


Tux Cour ordered a trial at lau to try, whether there was 
ſuch a modus as laid in the anſwers of the defendants John Oxton 
and John Healing. The action to be tried by a ſpecial jury of 
the county of Sa/op, and the defendants in equity to be plaintiffs 
at law. The Court further ordered, that if the jurors ſhould 
find a modus different from that alledged in the anſwers, or if 
any other ſpecial matter ſhould ariſe, the judge who ſhould try 
the iſſue ſhould indorſe the ſpecial matter on the potea + colts 
and all further directions to be reſerved, 


Tar CovrT alſo ordered the defendants 2 Whitehead, R. 
Davies, and E. Bateman, to account for the tithe of hay demanded 


by the ſaid bill, and pay the plaintiff his coſts to this time re- 
ſpectively. | | 


An iſſue direct. 
ed to try the 
modus of 405 a- 
year in lieu of 
the ſmall tithes 
of the Demeſne 
Lands of Ne- 


ther pole. 


The landholders 
of Little Sattim, 
Great Sutton, and 
Whitby, ordered 


to account with 


the vica” for the tithe of hay. 
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of MNeiber 

obtain a rehear- 
ing ; but the 
decree directing 
the ifſue was 


thereupon con - 
firmed. 


DECREES IN TITHE CAUSES 


Tux Coon r alſo ordered the defendant J. Maddect to account 
for the tithe of hay without coſts, ' | 


The defendant Oxton and others, on the twenty-third of 

anuary 1777, the defendant Whitehead being dead, petitioned 

or a re-hearing; and it was on the ſame day granted, upon the 
defendants making the uſual depoſit, 5 | 


The plaintiff revived the ſuit againſt the executors of White. 
bend; and on the ſixteenth day of April 177), on the application 


of the executors, the original cauſe was alſo ordered to be re- 
heard as to them, 


The cauſe came on accordingly to be reheard z and upon 
hearing counſel ſeveral days, and reading the proofs and exhibits 


which had been read on the former hearing; and on reading, 


The lardho!ders 
of Little Sutten, 
Great Sutton, and 
Whithy, appeal 
to the Houſe of 
Lords 3 and the 
decree entitling 
ite vicar of Eaſt 
Ham to the tithe 
of hay reverſed ; 
and an iſſue cr. 
dered to try, 
whether the rite 
penny was paid 


ro rhe vicar in 


eu of tithe hay. 


The iſſue ſet- 
tled, and ap» 
pointed for trial 


on behalf of the plaintiff, two terriers of the pariſh of Ea Ham, 
remaining in the conſiſtory court of the Biſhop of Cheſter, the one 
of them taken in the year 16g6, the other in 1709, and the fol- 
lowing additional evidence on behalf of the 2 THAT 13 
To sar, ſeveral depoſitions taken in the cauſe z an exhibit 
marked L, being by an order of this court to be produced at the 
rehearing, wiz, © A Table of Tithes due in the Pariſh of Za 
c Ham, accordingly as they have been formerly received by 
« William Seddon and George Beckett, Vicars of the Pariſh of 
« Eaft Ham,” and upon fully hearing counſel for all parties; 
the cauſe was ordered to ſtand over; and on the firſt of July 
1777, tanding for the judgment of the Court; 


Tus Court ordered the decree of the eighteenth of 


December 1775 to be affirmed, and the depoſit to be paid to the 
plaintiff or his clerk in court. 


The defendant Thomas Whitehead appealed to Taz norse or 
LORD3 againſt the decree of the eighteenth of December 1775, and 
the affirming decree of the firſt of July 19577, us far as the ſame 
related to him; and on the third of February 1779, the ſaid 
decrees were reverſed, and the court of exchequer ordered to 
direct a trial to be had at the next aſſizes for the county of 
Salep, or at ſuch other time as the faid court ſhould tnink fit, 
upon the following iſſue, „Whether the tilt penny paid by the 
«- occupiers of houſes within the townſhips of Great Sutton and 
« Little Sutton, to the vicar of the pariſh of Ea Ham, had been 
* paid and accepted as a modus or compoſition in lieu and ſatiſ- 
t faction of tithe hay,” The Judge to be at liberty to indorſe 
on THE POSTEA any modus which the jury ſhall find reſpecting 


the payment of the ſaid zi/t penny; and further directions to 
be reſerved till after the trial, 


Tus Cova r, on the twenty-third of February 1770, ordered 
the iſſue to be tried at the next ſummer aflizes tor the county of 


Sabp 
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alp by ſpecial jury ; the iſſue, if the parties differ in ſettling it, 


to be ſertled by the deputy remembrancer. 


Iſſues were made up and tried; and on the iſſues directed by 
THE COURT OF EXCHEQUER, the jurors found, that the yearly 
« ſum of forty ſhillings had inimemorially been paid by the 
it owners or occupiers of the Demeſne Lands of Netherposle, within 


t the faid pariſh of Eat Ham, in the ſaid county of Cheſter, 


« tothe vicar of the ſaid pariſh for the time being, as a modus, 
« penſion, or cuſtomary payment in lieu of all ſmall tithes, 
« oblations, and other dues, to the ſaid vicars of the ſaid pariſh 
& yearly ariſing on the Demeſue Lands.” And on the iſſue 
directed by THz HovsE or LoRDs, © That the tilt penny, paid by 
« the occupiers of houſes within the townſhips of Great Sutton 
c and Little Sutton to the vicar of the pariſh of Eaſ Ham, had 
% been paid and accepted as a modus or compoſition in lieu and 
« ſatisfaction of tithe hay ” 


A r trial was moved for on the laſt iſſue, and refuſed ; and 
on the twenty-fifth of November 1779, the cauſe came on to be 
further heard upon the equity reſerved ; and on reading the 
_ decrees and poſtear ; and hearing counſel on both 
ſides; 


Tus Covnr ordered the defendants Oxton and Healing to pay 
the arrears of the modus found by the ſaid firſt- mentioned 
verdict ; and, on their undertaking ſo to do, that the ſaid bill 
be diſmiſſed as againſt them, without coſts either at law or in 
equity z 

Tns CovurT further ordered the deputy remembrancer 
to take an account of what was due from Whitehead, Davies, and 
Bateman reſpeCtively for the tithes in kind of hay demanded by the 
bill; and that the ſaid Whitehead, Davies, and Bateman do 
ſeverally pay what ſhould be reported due to the plaintiff on 
account thereof, together with his coſts both at law and in 
equity with reſpect to the tithe of hay. 


Travis again} MasoN. 
Cheſbire, 20th February 1776. 
T vicar of Eaſt Ham, in the county of Cheſhire, claimed, 


by endowment, preſcription, or immemorial cuſtom, the 
tithes of hay, hay = agiſtment, and other ſmall tithes ariſing 
therein; and ſtated, thatthedefendants for ſeveral years paſt, 
and particularly in the year 1773, had held and occupied land 
therein ; that they had fed and depaſtured divers oxen, bullocks, 
runts, ſaddle and other horſes, colts, and heifers therein ; that 
the colts and heifers were ſold before they became proper 
Sutton, Little Sutton, and Ee Ham, in the ſaid pariſh. See other cauſes, 
12, Geo. 3; Hilary Term, 19. Geo. 3. 3 and Trinity Term, 21. Geo. 3. 
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The landholders 
of Netherpoole 
ordered to pay 
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| DECREES IN TITHE CAUSES 
for the plough and pail ; that they had alſo fed wether ſheep 
and other cattle, which were unprofitable to the plaintiff ; that 
the defendant Urmſon in particular had depaſtured divers horſes 
let out by her for hire, gueſt horſes, and cattle taken in to feed 
at a certain price by the week ; but that both he and the other 


defendant had refuſed to diſcover or pay the tithes thereof, 
The bill therefore prayed an account and payment, 


The defendant Maſon admitted, that the plaintiff had been 
preſented to the vicarage of Ea Ham in the year 1767; but 
denied that, to his knowledge, he had been legally inſtituted 
therein; and faid, that he was endowed with all tithe hay, and 
entitled to tithe agiſtment throughout the whole pariſh ; that 
his predeceſſors had uſually received different ſpecies of tithes, 
in reſpect of different lands; that the pariſh of E Ham 
was frequently now, and always formerly called © the Pariſh of 
tc Sutton,” or e the Rectory and church of Sutton, in Wirrall ;” 
that the ſaid pariſh conſiſted of a rectory impropriate, compriſing 
the ſaid vicarage and the church of Ea Ham, and including the 
ſeveral different manors, demeſnes, and townſhips, as in the 
ſaid-anſwer was mentioned; that the whole thereof was within 
the hundred of Wirrall ; that in the thirty-third year of Henry 
the Kighth, when the greater monaſteries were diſſolved, the 
rectory impropriate of the ſaid pariſh, then called, « the Rectory 
« of Sutton,” or © the Rectory and church of Sutton, in 
« IWirrall,” with the ſaid manors and demeſnes, and all the 
other lands and tenements within the townſhip of Great Sutton 
and Little Sutton, and alſo all the tithes of and in the ſaid pariſh, 
and belonging to the faid rectory, and ariſing within all and 
every the ſaid ſeveral demeſnes and townſhips (except ſuch par- 
ticular parts of the ſaid tithes which the vicars of the pariſh had 
in particular parts thereof uſually taken in kind, or received 
certain moduſes for), were wholly in the poſſeſſion of the abbot 


of Cheſter, as part of the poſſeſſions of the great abbey of 


Saint Werburgh ; that the ſame were then ſeiſed into the hands 
of Henry the Eighth ; that Henry the Eighth, in the thirty-third 


| year of his reign, granted the ſaid rectory impropriate, and 


the tithes thereof, and the ſaid manor, demeſnes, and all other 
the lands and tenements and tithes within Great Sutton and Little 
Sutton to the dean and chapter of Chefter ; that the dean and 
chapter, in the ſeventh year of Edward the Sixth, alienated all 
the ſaid rectory, tithes, and eſtates ſo granted to Sir Richard Cot- 
fon and his heirs, under the reſervation of a conſiderable fee-farm 
rent payable to them and their ſucceſſors in reſpect of the fame ; 
that in the ſeventh year of Queen Elizabeth, the ſaid rectory and 
tithes, and the advowſon of the ſaid church, with the ſaid manor, 
demeſnes, and townſhips of Great Sutton and Little Sutton, and 
the tithes thereof, were conveyed by George Cotton the ſon to 
Sir Hugh Cholmendeiey and his heirs ; that for the better — 

; bliſhing 
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Hliſhing the faid alienation, Queen Elizabeth, in the twenty- 
ſecond year of her reign, further granted the faid rectory, tithes, 
manors, and premiſes, ſo firſt granted, to Hugh Cholmondeley 


and his heirs ; that the ſaid Hugh Cholmondeley, or ſome of his 


deſcendants had conveyed to different perſons different parts of 
the ſaid reQory, particularly all the townſhips of Great Sutton 
and Little Sutton, except the Demeſnes and Motherleſs Heath; 
that in the year 1733, Charles Cholmondeley and his truſtees, 
by virtue of an act of parliament, fold to Pulſtan Matt and his 
heirs for ever, a certain meſſuage and lands, to hold the ſame 
under the reſervation of one pound, fix ſhillings, and fivepence, 
to the ſaid Charles Cholmondeley and his heirs for ever; that he, 
the defendant, was the grandſon of the ſaid Pulgſſon Matt, 


and owner of the inheritance of the ſaid meſſuages and lands 


which he held in the faid pariſh ; that the ſaid Hugh Chol- 
mondeley and his deſcendants, ſince the ſaid grants of the ſaid 
rectory, had hitherto as the impropriators thereof, conſtantly 
enjoyed, and now claimed to enjoy in ſeveralty, all the tithes of 
corn, grain, hay, agiſtment, and all ſmall tithes, throughout the 
ſaid townſhip, except certain moduſes in lieu of the tithes of 
milk and farrow cows, and ſuch other moduſes for other ſmall 
tithes as were after-mentioned, and except the tithes in kind of 
pigs, geeſe, wool, and lambs only ; that the vicars of the faid 
pariſh had never been endowed with, or until the preſent inſtance 
had ever claimed, any tithes of hay nor agiſtment within any part 
of Great Sutton or Little Sutton ; that the ſaid Charles Chol- 
mondeley and his truſtees, by virtue of the ſaid act, ſold the tithes 
of corn, grain, hay, hay graſs, agiſtment, and all other tithes not 
thentofore taken in kind by the ſaid vicars, according to an 
ancient cuſtom there ifſuing from or inherent to the ſaid lands 
and tenements within Great Sutton, to the ſaid Pulejion Wait and 
the other purchaſors in ſeveralty with, and as incident and 
inherent to the ſaid lands, &c. as being part of the ſaid impro- 
priate rectory and the eſtates formerly of the ſaid abbot z and 
that they had immemorially enjoyed all tithes of hay graſs and 
agiſtment, and all other ſmall tithes not taken in kind by 
the vicars, being impropriate and abbey lands ; that he, 


the defendant was exempt from the payment of the agiſtment 


or other tithes claimed by the bill, by virtue of ſuch title ; and 
that the vicars of the ſaid pariſh had taken tithes in kind tor hay, 
and ſome ſatisfaction for agiſtment, in ſome of the townſhips, 
but had never- taken the ſame in Great Sutton or Little Sutton, 
The anſwer then ſtated, that the church of E/ Ham was 
anciently a chapel only appropriated to the abbey, and was not a 
parochial church; that it was not ordained or created a 
vicarage until after the reign of Richard the I int; that it was 
not endowed with any temporalities or tithes whatſoever. The 
defendant admitted, that in the year 1773 he had depaſtured 
on his lands in Great Sutton a few feeding cows, which were not 
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Tzav1y either milch cows or farrow or barren cows, or uſed, or intended 
a to be uſed, either for the pl ough or. the pail, without making 
on. any ſatisfaction to the plaintiff for the tithe of agiſtment thereof z 
and infiſted, that he had a good right ſo to do, the vicar having 
no right to the tithes of ſuch — the cows not Naw go 
farrow, or barren milch cows ; 99 having in himſelf a good 
right to the ſame, as owner of the tenement and lands ſo occu- 
pied by him, and which he claimed to hold diſcharged from the 
payment of any tithes of hay, graſs, or agiſtment tithe whatſo- 
ever, or any ſatisfaction in lieu thereof to the plaintiff, for the 
reaſons aforeſaid, The defendant then ſtated, that he was not 
anſwerable to the plaintiff for any tithes of cows or other cattle 
depaſtured on his lands, ſave chree halfpence for every milch 
cow, and one penny for every farrow cow or barren milch cow ; 
and inſiſted, that he was rot obliged to account; but he ſaid, 
that if the plaintiff ſhould eſtabliſh his right, he ſubmitted to be 
examined, He admitted, that the plaintiff demanded of him 
one ſuilling each for the fix feeding cows aforeſaid depaſtured on 
his lands in 1773 for the agiſtment tithes thereof, which he had 
refuſed to pay, and had tendered him the three halfpence for 
each cow, but which he had refuſed to accept. He further 
ſaid, that the occupiers of land in Great Suttan had yearly. paid at 
Faſter, to the vicar, certain moduſes of three halfpence for every 
milch cow, and one penny for every barren cow, and no more, 
or any other compenſation whatſoever for ſuch cattle, or the 
milk or produce thereof ; that they had alſo paid fourpence for. 
every young colt; that the ſaid vicars had uſually received from 
every houſcholder and occupier of lands in Great Sutton certain 
offerings of threepence for each head of a houſe, and twopence 
for each child or ſervant, but that the plaintiff had varied the 
ſaid payments; that for all tithes whatſoever due to the vicars 
from the townſhips of Great Sutton and Little Sutton L 
the ſaid tithes and meduſes aforeſaid), there had been pai Jearly 
to the vicar,. by every occupier of land therein, four — 
See Anſiruther's yearly payments at Zafier of one penny each, called the ſmoke 
Reports, vol i. penny, the garden the hen penny, and the tilt , bein 
page 305 mots, 1 in feu of l al tithes in ref pect of fire _ nd for 
all perſonal tithes due from the inhabitants, except Eafter offer - 
ings, fruit, and garden ſtuff, fowls, eggs, and of all other tithes 
in kind, or other claims in reſpect t thereof, 


The defendant Urmſcn anſwered to the ſame effect as to her 
lands in the townſhips of Ham and Heoton within the ſaid 
pariſh 3 ſtated the ſaid uſes for her milch and farrow cows 

ayable at Eaſter (the Demeſne Lands excepted) z faid, that ſhe 
Had never paid to the plaintiff, or to any other vicar, any agiſt- 
ment tithe for any of the lands in her holding (under Sir Wil- 
liam Stanley, the owner of the inheritance thereot), or any ſatiſ- 
faction whatever in lieu thereof, other than ſuch maduſes for 


milch 
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milch or farrow cows ; and inſiſted, that the plaintiff had not 
any right thereto, or to any ſpecies of tithes, or any payments in 
lieu thereof throughout the ſaid townſhips, other than ſuch as 
the ſaid vicars had heretofore, according to the cuſtoms therein, 
uſually received. . 


The plaintiff replied; the defendants rejoined; and witneſſes 
were examined on both ſides ; and upon hearing counſel; and 
reading for the plaintiff ſeveral depoſitions; an order to produce 
and read exhibits, &c.; a terrier of the vicarage of Ea Ham, 
dated 1696; another, dated in 1709, both from the epiſcopal 
regiſtry of Chefter ; the copy of a licence, dated in the ſeventh 
year of Edward the Sixth, -granted to the dean and chapter of 
Cheſter, to alienate the premiſes therein mentioned; a ſurrender 
from the ſaid dean, &c. to Queen Elizabeth, in the twenty-firſt 
year of her reign ;z another ſurrender from George Cotton to the 
ſaid queen, in the twenty-ſecond year of her reign, from THE 
ROLLS CHAPEL ; the exemplification of a grant in the twenty- 
ſecond year of Queen Elizabeth to George Cotton and others; a 
grant from the ſaid queen to the ſaid dean and chapter, in the 
twenty-ſecond year of her reign ; the chapter-book of the ſaid 
dean and chapter from 1648 to 1673; the exemplification of a 
recovery in the ſixteenth year of George the Second, between 
Chalmondeley and Loyd, of the manor of [Joton and other vills 
therein mentioned; and on hearing counſel for the defendants 
and reading ſeveral depoſitions of witneſſes taken on their behalf; 
the copy of a grant, dated the thirty-third year of Henry the 
Eighth ; the copy of a licence, dated the ſeventh year of Edward 
the Sixth ʒ a grant from Cotton to Sir H. Cholmondeley and Thomas 
Brown, dated the ſecond of November, in the ſeventh year of 
Queen Elizabeth ; and the ſaid queen's grant to _— and 
others, dated the nineteenth of December, in the twenty- ſecond 
year of her reign 3 the like to the dean and chapter of Cheſter, 
in the twenty-ſecond year of her reign ; a grant from Henry 
Mainwaring to Robert Chelmomdeley, dated the twentieth of 
September, in the eighth year of James the Fit; a grant from 
Cotton to Stanley, dated the thirty -firſt of May 1574; a copy of the 
inſtitution of Beckett, dated in Fuly 1666 a. deed of ſettlement 
of Lerd Viſcount Chelmondeley, dated the firſt of July 1634; a 
deed to lead the uſes of a recovery, by Thomas Cholmondeley, 
dated the eleventh of July 1662 ; the ſaid recovery, dated the 
twenty-eighth of Fuly 1667; an indenture of mortgage from 
Thomas Cholmendeley to Chicheley, dated the twenty-ninth of Sep- 
tember 1694 z a deed of aſſignment thereof, in truſt for Parker, 
dated the twentieth of November 1705; an aſſignment thereof 
to Hunt, dated the fourth of October 1709; and another aſſign- 
ment thereof to Aſbton, dated the twentieth of January 1716; 
a furrender of the ſaid mortgage, dated the twenty-third of May. 
1734 3 the copy of an act of parliament made and paſſed in the 
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The landholders 
of Roydon, in Eſ- 
ſex, pay certain 


moduſes in lieu of 


the tithes of 
lambs, pigs, and 
wool, and par. 
ticularly 4d a- 
year ſer every 
cow and calf, 
and 2d. a year 
for every farr 
cow, at Lammas, 
in lieu of the 
tithes of cow, 
calf, and milk. 
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ſixth year of George the Second; for ſale of certain eſtates of Mr. 
Cholmondeley ; a grant from Cotton to Leeke, dated the fifteenth of 
November, in the eighth year of Queen Elizabeth ; a releaſe from 
Lerte to Sir Rowland Stanley, dated the ſixteenth of November, 
in the twenty-fifth year of Lucen Elizabeth ; and on reading 
four receipts, ſigned by the plaintiff, to John Edwards and Jobn 
Higuett in 1471 ; and two others to Urmſon in 1770 and 1772; 
and on full debate of the matter [= FL EE | 


Tus Count ordered the deputy remembrancer to take an 
account of what was due for the tithes of agiſtment of barren 
and unprofitable cattle fed and agiſted by the defendants 
on the lands by them reſpectively occupied within the pariſh of 
Eaji Ham demanded by the bill, with coſts of ſuit. 


The deputy made his report, dated the twentieth of June 
1780; and on the twenty-ſeventh of the ſame month it was con- 
firmed, with ſubſequent coſts. | 


Dax againft LAKE ; et Contra. 
Eſſex, 8th February 1776. 


TH vicar of Roydon, in the county of Eſex, claimed all the 
ſmall tithes yearly ariſing therein, 


The defendant ſet up the following medu/es of fourpence yearly 
for every cow and calf fed and depaſtured in the pariſh, in lieu 
of the tithes of milk and calves z twopence for every farr milch 
cow, in lieu of the agiſtment tithes of ſuch farrow cow; fix- 
pence for every lamb depaſtured in the Incloſures of the pariſh, in 
lieu of tithes of lambs ; fourpence for every lamb depaſtured in 
the Commons and Lanes of the pariſh, in lieu of tithes of ſuch 
lambs ; two ſhillings and ſixpence for the ſow of any inhabitant, 


in lieu of the tithe pig; one penny for every ſheep fed in the 


pariſh, in lieu of the tithe wool of ſuch ſheep; and admitted, 


that the vicar was entitled to tithes of other matters in 
kind, I | 


The faid G. Lake filed a creſi bill againſt William Day the vicar, 
and Lord Titney the impropriator of the pariſh, ſtating, that the 
moduſes of fourpence in lieu of milch and farrow cows were pay- 
able at Lammas yearly ; that there was a terrier of the glebe lands, 


bouſes, tithes, and penſions belonging to the vicarage, made the 


twenty-ninth day of September 1610, and remaining in the 


Tegiſtry of the conſiſtory court of Landon, in which, amongſt 


other items therein contained relating to the rights of the vicar, 
there was the following: „Ir, He is to have for milch beaſts 
« fourpence for the cow and calf, and for every farr milch cow 
« twopence, to be paid at Lammas ;” that the former vicars of 
the pariſh had immcmorially accepted of the ſaid moduſes 3 —_ 
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fince Mr, Day became the vicar, he had received a general com- 
poſition at Michaelmas yearly, in lieu of the ſaid modu/es, and of 
all tithes that were payable in kind; and he prayed, that his 
witneſſes might be examined, and their teſtimony perpetuated to 
prove and eſtabliſh the ſaid modu/es. 


The vicar denied, that the moduſes ſtated, or any other moduſes, 
had been immemorially paid, or were payable in lieu of the tithes 
in kind of milch and farrow cows ; but he admitted, that he had 
ſeen a copy of the ſaid terrier, and that it contained the items 
ſet forth ; but he put the plaintiff ro prove the exiſtence of the 
moduſes, 


X The impropriator admitted the modyſes as ſtated in the croſs 
ill. 
The plaintiff replied to the vicar's anſwer; and the defendant 


rejoined; and on heating the cauſes together, no counſel ap- 
pearing for the yicar, though he had been ſerved with a 
ſubpeena 

TE Count ordered the original bill to be diſmiſſed with caſts ; 
but on hearing counſel in the crofs cauſe for all parties; and 
reading the terrier ; and the depoſitions in the original cauſe ; 
a trial at law was ordered to be had upon the following 
iſſues: | 
Finns r, © Whether, for time whereof the memory of man 
* is not to the contrary, a modus or cuſtomary payment of four- 
tt pence hath been paid and payable, at Lammas in each year, 
% to the vicar for the time being of the pariſh of Roydon, in 
i the county of Aſex, in lieu of the tithes in kind of milk and 
& calves for each cow and calf of every occupier of lands in the 
ge ſaid pariſh, fed and depaſtured within the faid pariſh or the 
« titheable places thereof.” 


SeconDLy, „Whether, for time whereof the memory of man 
e js not to the contrary, a modus or cuſtomary payment of two- 
« pence for each and every farr milch cow or farrow cow hath 
« been paid and payable, at Lammas yearly, to the vicar for the 
« time being of the faid pariſh of Roydon, for and in lieu of the 
&« agiſtment tithe of every ſuch farr, milch, or farrow cow of 
t every occupier of lands within the faid pariſh fed and depaſ- 
“ tured within the ſaid pariſh and the titheable places there- 
« of.“ - | 


The occupier Lake to be plaintiff at law, and the vicar to be 
defendant : the Judge to indorſe, &c. ; and coſts to be reſerved 
ull after the trial. | 


On the ſeventh of June 1776, the iſſues were ordered to be 
taken as confeſſed by the vicar, unleſs cauſe were ſhewn to the 
contrary, the plaintiff having tendered the iflues, and the 
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16. Gro. 3. 


The reQor of 
Meorchard ii iſpop, 


in ADevorfore, 


claims the tithes 
of the hay, clo- 
ver, and ever- 
graſs, which 
had ariſen on 
the delendant's 
three farms cal» 
ted Higber 
Syutkcott, Lower 
Siusbhæbit, and 
Midale Week ; 
and infiſts, 
that the pre- 
tended moduſes 


tithes of Ancient 
Stint Meadow 
are void for un- 
certainty, the 
term « ane 
4 cient Stint 
© Meadow” het 
conveying any 
clear idea, ard 
affcrding an 
opportunity to 
the land owner 
to deprive himot 
his juit tithes 3 
ſtatii g inſtances 
in which it had 
been praRtifed 3 


and charging, 
that all the de 
fendant's lands 
were liable to 
pay tithe hay in 
kind; 
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defendant having neglected to enter an appearance thereto z and 
no cauſe being ſhewn z 


Tn Count, on the ſixth of July following, diſmiſſed the bill 


without coſts (a). SurTHE, Chief Baron 
Ex E, 1 


Horgau, Baron. 


(a) The original bill was filed in Hilary Term, 2. Geo. 3. and the croſs bill in 
Hilary Term, 14. Geo. 3. | 


. Quicker againff Lane. 
| Devonſhire, 25th April 1776. 


HE rector of Morchard Biſhop, otherwiſe Biſhop Morchard, 

in the county of Surry, claimed both the great and ſmall 
tithes yearly ariſing therein; and ſtated, that the defendant 
had, for many years paſt, occupied land in the pariſh ; that ſince 
17792 he had yearly cut hay, clover, and ever graſs thereon, 
the tithe of which he had refuſed ta pay, under pretence of 
meduſes being payable in lieu thereof, The bill then ſtated, 
that it was generally reputed that yearly ſums were payable ta 
the rector, at Eafter, in lieu of tithe hay ariſing from certain 
ancient flint meadows. as modyſes ; but the plaintiff inſiſted, they 
were void for uncertainty ; the term * an ancient ſtint mea- 
« dow” not conveying a clear idea of what is meant thereby, 
nor being well underſtood in the ſaid pariſh, and thereby afford. 
ing to the occupiers of lands therein an opportunity of withhold- 
ing from the rector tithes of kay on ſuch lands as did not really 
fall under the denomination of ancient ſtint meadow. The bill 
then charged, that the defendant and ſeveral other occupiers of 
land within the rectory and pariſh, had ſet up the like modu/es, 
and inſiſted on divers particulars lands in their reſpective occupa- 
tion, as being ancient ſtint meadows, although the ſaid lands, 
had, within a few years paſt, been wholly converted into meadow, 
or had been greatly increaſed in extent and quantity, by adding 
thereto parcels of the adjoining lands which were not ancient 
ſtint meadows. - The bill alfo charged, that many pieces of 
land in the pariſh which were, and for many years paſt con- 
ſtantly had been uſed as meadow, had been, during ſuch time, 
called by the name of New Meadow, to diſtinguiſh it from the 
Ancient Meade du; and that the tithe of hay from time to time 
cut on the ſaid ſeveral pieces of New Meadow had been fre- 
quently delivered in kind, or compounded for by the occupiers 
thereof, The bill further charged, that the defendant occupied 
Great Meadow and South Meadow ; that he inſiſted, that they 
were Ancient Stint Meadows, and covered by the moduſes, the 
contrary of which the plaintiff inſiſted was true. The bill alſo 
| charged, 
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charged, that the defendant, ſome time in the year 1990, had 
deſtroyed the ancient boundary mark of a cloſe of land, and 
then inſiſted, that it was part of his ancient flint meadow, and 
covered by the modu/es : and the plaintiff inſiſted, that if the ſaid 
moduſes were good in law, it ought to be aſcertained what were 
the particular lands for the tithe of hay ariſing on which the 
ſame were payable, ſo that it might be ſettled out of what 
lands he was entitled to tithe hay in kind. The bill then 
further charged, that the tithes of hay ariſing on thoſe lands in 
the occupation of the defendant, which were not covered by any 
good modus, ought not by law to be ſet out in ſwarths, nor ſet 
out at all, until the mowing was put into graſs cocks or pooks ; 
that it had been the immemorial cuſtom of the pariſh to let qut 
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but infiſt; 
that if > 
moduſes were 
good, it ought 
to be aſcertained. 
to what particu - 
lar lands they 
applied ; 

that the tithe 
hay ought to be 
ſet out in graſs 
cocks, and not in 


the tithes of hay, clover, and ever graſs, in graſs cocks or pooks, /warths. 


and not in ſwarths; that the ſaid mode of tithing was neceſſary 
in the pariſh, on account of the great inequality which the very 


irregular forms of the fields therein made in the length and 


breadth of the ſwarths, The bill therefore prayed, that the 


tithes in kind of all hay, clover, and ever graſs, ariſing on the 
lands occupied by the defendant, might be ſet out in _ cocks 
or pooks, and the right of the plaintiff and his ſucceſſors to ſuch 


mode of tithing eſtabliſhed z that an account might be taken of 


ſuch hay, clover, and ever graſs in each year ſince the year 1770, 
and of the value of the tithes thereof; and that the defendant 
might be compelled to pay to the plaintiff what ſhould appear ta 
be due on ſuch account, | 


The defendant admitted, that the plaintiff was rector of the 
pariſh, and entitled to the tithes of all titheable things arifing 
therein, ſave and except, and ſubject to the ſeveral ancient 
moduſes hereafter- mentioned, and the tithes of graſs in graſs 
cocks. He ſaid, that he had, for ſeveral years paſt, occupied 
(wo eſtates in the parith, the one called Higher Southcott, and the 
other Lower Southcett ;, that every field thereto belonging was 
diſtinguiſhed by different names, and were of the ſeveral 
natures in his anſwer mentioned; that part of the ſaid farms 
was arable land, except a ſmall parcel of moor ground; that 
other parts of the ſaid eſtates conſiſted of, and had been deemed 


ancient flint meadows, as particularized in the anſwer ; that they 


had been conſtantly mowed ; but that no tithes in kind of the 
hay thereof had ever been paid; that other parts of the ſaid 


eſtates conſiſted of Moor Ground, containing the ſeveral quan- 


tities of lands, of about one hundred and ten acres, as named 
in the anſwer, and were all held by him in his own right : 
and he ſet forth the quantity of arable land he had laid 
down yearly for clover, graſs ſeeds, or paſture z and faid, 


The defendant 
denies, that the 
tithes of hay 
ought to be ſer 
out in graſs 
cocks ; and ſay:, 
that he occupies 
Higher Seuthcott 
and [Lower 
Seuthcort ; 

that part oſ them 
is arable, part 
moor ground, and 
part ancient ſtint 
meadow ; 


that he had ſet 
out his tithes of 
hay, clover, ang 


that he had given notice to the plaintiff to attend and fee the er gtat, in 
tithes ſet out according to the ancient uſage of tithing in the warts ; 


pariſh ; that he had refuſed ſo to do; that be, the detendant, 
N | thereupon 


— FR” —— — — — — — 
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Qrrexx thereupon took witneſſes, and ſet out the tithes thereof; and 
1 that the ſaid tithes remained on the ground, and were not 
carried off by the plaintiff, The defendant then ſaid, that 
all the inhabitants, owners, and occupiers of lands in the pariſh 

had immemorially paid to the rector, at Eaſter yearly, the an- 

: cient moduſes or payments in the anſwer particularly mentioned; 
that there was a and amongſt others, threepence, in lieu of the tithe hay of the 
l = ancient flint meadows on the lands called Higher Southcott ; three- 
7 of — pence for the tithe of hay of ancient flint meadow on the lands 
tithe lay on the called Lower Southcott ; one penny for the tithe of another 
ancient ſiint mea» parcel of lands called Middle Meet; and the tithe in kind of 
aw, and 10. e corn on lands when ſown with corn, The defendant then 
TR Dd. averred, that the maduſet in his anſwer mentioned ought to have 
that the moduſes been accepted by the plaintiff, as they had been by his prede- 
had been receiv- ceſſors; that in the year 1771 he had tendered to him the 
ed by the plain ſeveral ſums due to him in reſpect thereof, and a ſatisfaction 


— predecef- for all titheable matters ariſing on his ſaid lands, but which he 


that be had ten- had refuſed to accept, inſiſting, that there were no ſuch mo- 
dered what was dufes. | . 


duc. : : 

The cauſe | The plaintiff replied ; the defendant rejoined ; and witnefles 

Beard. were examined on both ſides; and upon hearing counſel on 
both ſides z and reading the anſwer and bill; and ſeveral proofs 
taken in the cauſe | 


An account or- TRE CourT ordered the deputy remembrancer to take an 


oc red of thetithe : G 
1 account of what was due for the tithe of all hay, the tithes of 


bo ſwacths. which had not been ſet out in ſwarths. | 

An iſſue direct- THE Covrr further ordered, as to the tithes of the hay that 

= — had been ſet out in ſwarths, that there. ſhould be a trial at law 
deter 


vide hay enge 90 37»: 24 Whether, for the time whereof the memory of man 
to be ſet out in © is not to the contrary, the tithe of hay on the lands occupied 
ſwarths. « by the defendant within the faid pariſh, ought to be ſet out 
« in ſwarths or not?“ The defendant in equity to be plaintiff - 
at law ; and that if on ſuch trial the jurors ſhould not find ſuch 
cuſtom of tithing hay as was alledged in the anſwer, or ſhould find 
any modus or cuſtom of tithing tuch hay other than or different 
from that alledged in the anſwer; or if any other ſpecial matter 
ſhould ariſe, the Judge to indorſe the ſame upon the poftea : 
the conſideration of colts and all further directions to be reſerved 
till after report and ſuch trial had : the decree to be without 
prejudice as to the proceedings in other cauſes depending in 
the court by bill, in the caſe of Arundell v. Quicke. | 


The deputy remembrancer made his report, dated the nine- 
teenth of February 1777. | 


A verdit, that A trial was accordingly had; and the jury found, « That 
it ought not to 4 the tithe hay ariſing, growing, and renewing, on the lands 
— 7 e ig ee occupied by the defendant, from the time whereof the memory 


« of 


k 
; 
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« of man is not to the contrary, had not been, nor had uſed ier 
« -and accuſtomed to be, nor of right ought to have been, con 
« nor ſtill of right ought to be, ſet out in ſwarths.“ | . 


On the twenty-firſt of February the cauſe came on upon the 
report and the poſtea. 


Tan Covgr ordered the report to be confirmed, and the Tender for tithe 
defendant to pay nine pounds, ten ſhillings, reported due for hay = ſet out 
the tithe of hay which had not been ſet out in ſwarths, with g * 
coſts in reſpect thereof, 


Tus Covar further ordered the deputy remembrancer to An account or. 


take an account of what was due for the tithes of ſuch hay as dered for the 
t.the of ſuch hay 


had been ſet out in ſwarths, but that ſuch account be taken 2, had ben ter 


without prejudice. . | out in ſwarths, 
Tus Cour further ordered the defendant to pay the plain- Coſts. 


tiff his coſts at law and in this court to this time reſpecting the 
demand of tithe hay, whereof the tithe was improperly ſet out 


by the defendant in ſwarths ; further directions to be reſerved 


until after report, 


LE CLERE agar! Jox ks. EFarren Ten 


Staffordſbire, 29th April 1776. „ Wan 


HE bill ſtated, that the Biſhip of Litchfield and Coventry ; 
being ſeiſed in right of his biſhoprick of the rectory im- ö — +> 


propriate of Gngſall, in the county of Stafford, and all manner of the pariſh of 
of tithes ariſing therein, by indenture, dated the twenty-fifth of 57% in Stef 


ferdſhire, is en- 


March 1762, demiſed to Mary Waldo and others, « all and all 4,2. ts 


manner of tithes and fifteenths of corn and grain, and all 4 part of alt 


© other tithes whatſoever iſſuing, &c. in or upon all that capital corn and grain, 
« meſſuage or tenement called Walten Grange, and fromall lands ud to the tenth | 
« and tenements thereto belonging for twenty-one years ;” that rag er eee 
the ſaid leſſees, by indenture dated the fourteenth of July 1772, arifing on the 
demiſed the ſaid tithes ariſing from Walton Grange, with the lands belonging 
lands and tenements thereto belonging to the plaintiff ; that to ange 
divers parcels of Walton Grange, and of the lands thereto be- —_ 
longing, had ever fince the date of the ſaid leaſe been in the 

poſſeſſion of the defendants as tenants ; that they had had 

thereof divers quantities of corn, grain, hay, potatoes, turnips, 

colts, calves, lambs, ſheep ſheared, horſes, cows and other neat 

cattle, and ſheep depaſtured, and had from time to time ſet out 

their tithes of corn, but had refuſed either to ſet out or ſatisfy 

him for the other titheable matters, alledging that their faid 

lands were diſcharged of all other tithes, or that the plaintiff 

was entitled only to ſome preſcriptive payment in lieu thereof, 

The bill thercſore prayed an account and payment thereof. 


The 
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L. cba Thedefendants admitted, that the Biſbop of Litchfield and Cs 
againſt ventry was impropriator of the tithes of corn and grain; that 
Johns. he had made ſuch demiſe thereof to the Waldes ; and that the 

Waldszs had demiſed the ſame to the plaintiff; and they ſaid, 
they occupied Walton Grange in four different farms as tenants, 
and had had thereon during their reſpective occupations the 

_ titheable matters mentioned in the bill; and inſiſted, that they 
or the tithingman for the liberty of Halton Grange had from 
time to time ſet out the faxteenth part of all corn and grain; and 
that the ſame was in lieu of all manner of tithes ariſing there- 
from ; that they and their predeceſſors, tenants and occupiers 
of the ſaid farms, and all other occupiers and tenants of Walton 
Grange, had immemorially paid the faid ſixteenth part of corn 
and grain produced therefrom ; that the ſame had been accept- 
ed accordingly in full ſatisfaQtion of all ſuch titlies ; that Walton 
Grange had formely belonged to the monaſtery of Bildwas, in 
the county of Salep; that Henry the Eighth, in or about the 
thirty-ſeventh year of his reign, granted the ſaid monaſtery 
and grange called Walton Grange, with ſundry other granges 
and things, and all tithes, oblations, and hereditaments thereto 
belonging, to Edward Gray Knight, Lord Powis, and his heirs 
for ever, from whom the ſeveral landlords of them, the de- 
fendants, derived their title ; that the abbot or prior and monks 
of the ſaid monaſtery had enjoyed the ſame diſcharged of all 
ſuch tithes, except the ſaid ſixteenth part of corn and grain, by 
virtue of ſome bull, canon, real compoſition, or preſcription, or 
by ſome other legal ways and means, down to the time of their 
diſſolution; and that by virtue of ſome ſtatute the n- 
tees of Henry the Eighth were entitled to hold the ſaid lands 
freed and diſcharged of the payment of tithes, except as afore- 
ſaid z and that therefore they ought not to be compelled to ac- 
count with the plaintiff for the ſame. 


The plaintiff replied; the defendants rejoined ; and wit- 
neſſes were examined on their behalf only: and upon hearing 
counſel on both ſides z and reading the ſeveral proofs taken in 
the cauſe; 


Tas Court ordered the deputy remembrancer to take an 
account of what was due for the tithes demanded by the bill, 
with coſts z and the deputy's report, dated the twenty-firſt of 
February 1778, was on the twenty-fifth of the ſame month 
confirmed with ſubſequent coſts, and the defendants ordered to 


pay the plaintiff the ſeveral ſums reported due for their tithes for 
ten years paſt, 


SMYTHE, Chief Baron, 
Exxk, Baron. 
HoTHAM, Baron, 
PearvN, Baron, 
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EaDt again? Goocn. 
Suffolk, 6th May 1776. 
FHE bill ſtated, that the plaintiff, on the thirtieth of Fuly 


543 


EAs Ta TIN 
16. Gto. 3» 


The vicar of 


Tainington cum 


1772, was legally inſtituted and inducted into the vicarage grund. in Sf. 
of Tannington, otherwiſe Tattington, with Brundiſb, and all the ok, claims tne 


members and appurtenances thereof, in the county of Suffolk 
annexed ; that the vicars of the ſaid vicarage were by endow- 
ment, preſcription or otherwiſe, entitled to the tithes of hay, 
clover, cole ſeed, rape feed, and all ſmall and mixt tithes ariſing 
therein, the tithes of corn and grain only excepted z that the 
defendant occupied a meſſuage and lands in Brundiſb, and within 
the ſaid vicarage, and had thereupon the titheable matters ſtated 
in the bill ; the tithes of all which in kind, and allo Eafter of- 
ferings he had refuſed to pay, on a pretence that there were 
— of as appeared by ſome ancient terriers, payable in lieu 
thereof; but that in truth there were no ſuch modes ; and that 
if any ſuch had been inſerted in any modern terriers, it was by 
the contrivance of the pariſhioners, 


The defendant denied, that the vicar was entitled to the 
tithes of hay, clover, cole ſeed, and rape ſeed, and all ſmall, 
mixt, and other tithes ariſing therein, otherwiſe than according 
to the immemorial cuſtoms of the ſaid pariſh, ſet forth in the 
terriers of the ſaid vicarage in the regiſtry of the biſhop of Ner- 
wich, and he ſtated the contents of eleven terriers in his anſwer z 
and inſiſted that the vicars had always collected their tithes of 
ſuch terriers and the cuſtoms therein mentioned, He further ſaid, 
that until the fifteenth of November 1772, he had occupied only a 
part of the meſſuage, and a piece of land in he ehurch yard of 
the ſaid pariſh ; that he had given due notice to the plaintiff, 
that he would pay the tithes and offerings due on Od Lammas 
Day 1173, in the church porch of Brundiſßh; but that he did 
not attend to receive the ſame; and he inſiſted, that he was not 
liable to pay tithes in kind for the meadow land, hard land, 
hay, or clover hay ; and, fetting forth his titheable matters and 
things, averred that he had tendered the tithes thereof accord- 
ing to the cuſtoms in the ſaid terriers, and had alſo offered to 
pay his Eafter offerings on Old Lammas Day, twopence for him- 


ſelf, and twopence tor his wife, which the plaintiff had refuſed 
to accept. 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and the cauſe came on to be heard 
on fifteenth of December 1775 ; but upon hearing counſel, and 


reading the anſwer, the cauſe was by conſent, and on the de- 


fendants paying the coſts of the day, ordered to ſtand over that 
the plainticf might amend his bill by ſtriking thereout ſuch 
parts as he hould be adviſed, and amending the defendant's office 


COPY 3 


tithes ot hay and 
all other tithes, 
except corn and 
grain, in kind. 


The defendant 
ſays, that he is 
not entitled to 
all the ſaid tithes 
in kind, butonly, 
as appears by 
eleven different 
terriers, to cer « 
tain moduſes in 
lieu of dairy 
cows, heiters, 
calves, ghaſt 
cos, cow caſt- 
ing their calves, 
cows bought in 
after Eaſſer, but. 
tom med. w, 
hard land mea- 
dow, lambs, 
fruit, and wocd, 


The plaintiff 
petmitted to a+ 
mend h. s bill and 
ihe ce ndant to 


ſtate the mcduſct. 


Tae defendant 
ſets up a medus 
of 

Gd. a milch cow, 
in lieu of her 
milk and calf; 


DECREES IN TITHE CAUSES 
copy; the defendant be at liberty to put in a further anſwer, 
confined to a ſtate of the 'maduſes mentioned in the terriers ſet 
forth in the anſwer ſworn ; and it was Freu. that the depoſitions 
before taken ſhould be read at the further hearing; and that 
no new commiſſion ſhould iſſue for examining any other wit- 


neſſes in the cauſe The plaintiff accordingly amen ded his bill, 
and the defendant filed a further anſwer. 


The defendant by his further anſwer inſiſted there then was; 
and from time whereof the memory of man was not to the con- 
trary, had been, the following ancient and laudable cuſtoms in 
the faid pariſh and the titheable places thereof. FirsT, That 
the inhabitants and pariſhioners of the ſaid pariſh and each of 
them had always paid yearly and every year at Lammat, or as ſoon 


after as the ſame was demanded.to and for the uſe of the vicar of 


the {aid pariſh for the time being, the ſum of fixpence for every 
dairy cow had by him or them, and fed and depaſtured within 
the ſaid pariſh or the titheable places thereof, which had more 


than one calf, as a modus, and in lieu of all tithes of milk, cheeſe, 


zd. for a heifer 
and calf ; 


zd. for a ghaſt. 
cow 3 

gd, for a cow 
caſting her calf ; 


and calf ariſing and renewing from ſuch cow. SsconpLy, The 
ſum of threepence for every heifer and her calf had, fed, and de- 
paſtured, &c. as à modus, in lieu of the tithe of milk, cheeſe, 
and calf thereof. TairDLy, The ſum of threepence for every 
ghaſt cow had, fed, &c. as a modus, in lieu of the tithes of 
milk and cheeſe thereof,  FouxkTHLY, The , ſum of three- 
pence for every cow that had caſt her calf, as a modus, 


in lieu of the tithes of milk and cheeſe from ſuch cow. 


4. for a cow 
ted betweenEaſ- 


dow, iv licu of 
tithe hay ; 

ad. an acre for 
hard land mea 
dow; 


1d. for a colt; 


id. for alamb z 
ad. for hemp 


land; 
ad. an orchard ; 


6d. for wocd ; 


FirTHLY, The ſum of fourpence for every cow bought in 
for the dairy after Eaſſer and before Midſummer, as a mo- 
dus, in lieu of the tithes of milk, calf, and cheeſe thereof; 


F SIXTAHLY, The ſum of fourpence for every acre of bottom mea- 


dow occupied by him and them in the ſaid pariſh, or the tithe- 
able places thereof, as a modus, in lieu of the tithes of graſs 
and hay growing or ariſing thereon. Sgveni HIL, The ſum of 
twopence for every acre of hard land meadow occupied, &c. as a 
modus, in lieu of the tithes of graſs and hay growing or 
arifing thereon. EIichTHLx, The ſum of one penny for the 
fall of every colt had by him, &c. as a modus, in lieu of the 
tithes of colts, Nix rHLx, The ſum of one penny for the fall 
of every lamb had by him, &c. as a medus, in lieu of the 
tithes of lamb, TxzxTHLY, The ſum of twopence for hemp 
land occupied by him, &c. as a modus, in lieu and diſcharge 
of the tithes of hemp ariſing from ſuch lands. ELEevenTHLY, 
The ſum of twopence for every orchard occupied, &c. as 4 
modus, in lieu and diſcharge of the tithes of fruit ariſing 
from ſuch orchard, And TWELFTHLY, The ſum of ſixpence 
as a modus, in lieu and fatisfattion of the tithes of all wood 
had by him and them ip the ſaid pariſh or titheable places there- 
of, And he inſiſted, that the ſaid ſeveral payments had been 


immemorially 
2 


„ „ a 5. .___*».. Homo cone det rig Sat. no ues re 
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immemorially paid and accepted by the vicar of the ſaid pariſh 
for the time being, bis farmer, lefſee, or tithingman; and alſo 
that twopence had been paid to, and received and accepted by 
the vicar of the ſaid pariſh for the time being for every com- 
municant. 


upon hearing counſel on both ſides; and reading, on the 
plaintiff 's behalf, the depoſitions taken in the cauſe; an an- 
cient terrier of the glebe lands, gardens, orchards, and houſes 
belonging to the vicarage; another terrier of the glebe lands, 
rom orchards, and houſes belonging to the ſaid vicarage, 

ed the twenty-firſt of January 1635; the inſtruments of 
the plaintiff's inſtitution and induction into ithe ſaid vicarage ; 
and on reading, on the behalf of the defendant, the depoſitions 
taken on his behalf ; ſeveral terriers of all the glebe lands, paſ- 
tures, gardens, orchards, tenths, and portions of tithes within 
the towns of Tanningdon and Brundiſh, beginning the tenth of 
September 1677, and ending in 1770; a notice given by the de- 
fendant and others to the plaintiff, dated the twentieth of July 
17733 ſeveral receipts given by or on the behalf of Ar. 
Alexander, late vicar of the faid pariſh for tithes to ſeveral per- 
ſons therein named ; and alſo an account of what the defendant 
admitted himſelf to be indebted to the plaintiff for herbage and 
tithes due at Lammas 1773 3 


R Tux Cour ordered a trial at law upon the following iſ- 
ues 3 


FigsT, © Whether there now is, and, from time whereof 


345 
Fave 
on 


2d, a-head for 
Eafter offerings, 


The cauſe came on be heard on the ſixth of May 1776 and "mag 


„ 


» 


Iſſuesdirected to 
try the moduſes as 


to 
6d. a dairy cow, 


et the memory of man is not to the contrary, hath been a cer- that had had 
« tain ancient cuſtom in the pariſh of Tannington, other- More than one 


« wiſe Tattington with Brundiſb, in the county of Suffolk, and 
<« the titheable places thereof, that the inhabitants and pariſh- 
« joners of the ſaid pariſh, and each of them, had and have 
e always paid, and ought to pay yearly and every year at Lam- 
« mas, Or as ſoon after as the ſame ſhould be demanded, unto 

and to the uſe of the vicar of the faid pariſh for the time 
« being, the ſum of ſixpence for every dairy cow had by him 
t or them, and fed and depaſtured within the ſaid pariſh, or the 
« titheable places thereof, which had more than one calf, as a 
& modus, and in lieu of all tithes of milk, cheeſe, and calf ariſing 
& and renewing from ſuch cow, and that the ſame had been 
« immemorially received and accepted accordingly, by the vicar 
« of the ſaid pariſh for the time being, or his leſſee, farmer, or 
« tithingman.” 


SECONDLY, “ The like iſſue to try the modus of threepence zd. 2 heifer and 
« for every heifer and her calf, in lieu of the tithes of milk ber calf; 


« and cheeſe thereof,” 
Vol. III. N'n TrmaDLY, 


—— — — — 
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Kang \ TaxRDLY, 4 The like for every ghaſt cow threepence, 28 2 
Se © modus, in lieu of the tithes of milk and cheeſe thereof. | 
ghaſtcow 3 | | | 
15 478 caſt- "FoURTHLY, © The like for every cow that caſteth her calf, 
3 << threepence, as a modus in lieu of the tithes of milk and cheeſe 
e gem ſuch co W. 1 | 


3d. a cow fed PFirrhlLx, 6 The like for every cow bought in for the dairy 
otter Eaters « after, Aller and before Midſummer, fourpence, as a modus in 
« lieu of the tithes of milk, calf, and cheeſe thereof.” 


4d. an acre for SperuLy, © The like iſſue to try the modus of fourpence for 

bettecamendow; ct every acre of Battam Mead occupied by him and them in 
« the (aid pariſh, or the titheable places thereof, as a modus, 
« and in lieu of the tithes of graſs and hay growing or ariſing 
60 thereon,” | 


ad.forhard land; SkVENTrRHTT, © The like to try the md of twopence for 
tc every acre of hard land meadow occupied, &c. as a modus, 
« and in lieu of the tithes of graſs and hay growing or ariſing 
cc thergon,” Is SS 144665 N . 

aa. EiGHTHLY, “ The like. to try the modus of one penny for 
&« the fall of every colt had by him, &c. as a modus, and in 
lieu of the tithe of: colts.” : | 


xd, a lamb z NinTHLY, 4 The like to try the modus of one penny for the 
fall of every lamb had by him, &c. as a modus, and in lieu of 
“the tithes of lambs,” 


ad. an orchard; TenTHLY, The like to try the modus of twopence for every 
tc orchard occupied, &c. as a modus, and in lieu and diſcharge 
« of the tithes of fruit ariſing from ſuch orchard.” 


6d, for wood ; LASTLY, ** The like to try the modus of fixpence, as a 
« modus, and in lieu and ſatis faction of tithes of all wood 
« had by him and them in the ſaid pariſh, or the titheable 
« places thereof,” 


The defendant in equity to be plaintiff at law, to be tric 
by a ſpecial jury, and the judge who ſhall try the ſaid iflues | 
to indorſe the peſſea as to any ſpecial matter, &c. 


The tithes of - TEE Count further ordered the defendant to account with 
— the plaintiff for the ſeveral other ſpecies of tithes demanded 
by his bill. 
Verdict ſound in The ſaid iſſues were tried accordingly by a ſpecial jury; 
oo > the and a verdict was found for the : defendant Gooch, on the tirſt, 
ks a ſecond, third, fourth, fifth, eighth, nirth, tenth, and laſt 
had more than one calf z for heifer and calf ; for ghaſt cow ; for cow caſting calf z for ch fed 
aſter Zafter 3 for colts ; lambs ; orchards; and wocd ; but againſt the e fur broad bottom and 
3 | iſſues; 
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iſſues; and as to the ſixth and ſeventh iſſues the jury found a ast 

verdict for the plaintiff in equity. | XY t 
But as to the ſaid two laſt mentioned ifſues, Sir William But the judge 

Blackſtone, in purſuance of the power given him by the aid re. n 

decree, indorſed THE PosTEA in the words following, to wit: 1 1 

« I do hereby certify, that on the trial of the within cauſe, it Beten Meadow, 

« appeared in evidence, and was ſo found by the jury, that and ad. ſor Hard 

“ notwithſtanding there are no luch modu/es as are mentioned in on —_— 

« the ſixth and ſeventh ifſues, there is a modus of fourpence for — 

% every acre of Bottom Meadow, when the ſame ſhall be mowed 

« in the pariſh of Tannington, otherwiſe Tattington with Brundiſb, 

t and alſo a modus of twopence for every acre of Hard Land 

« Meadow in the ſame pariſh, when ſuch Hard Land Meadow 

« ſhall be mowed.” 


Taz Cour, on the third of February 1777, after hearing Thecourtthere- 
counſel on both ſidesz and reading the decree, poſtea, certificate, fore dire the 
the depoſitions of ſeveral witneſſes, a notice to the plaintiff, 4fendant — 
dated the twenty - ſecond of July 1973, an account intitled o f. 1d 5 
« 7. W. Gooch, to the Rev. Mr. E:de, debtor, for herbage and 1... 

« tithes due Lammas 1773, the particulars whereof amount to 
« one pound, and twopence,” ordered the defendant to account 
for the ſaid ſeveral moduſes mentioned in the firſt, ſecond, third, 
fourth, fifth, eighth, ninth, tenth, and laſt iſſues, and alſo for 
the moduſes mentioned in the certificate of Sir William Blackftone ; 
the deputy remembrancer, as well in taking the ſaid account, 
as the account directed by the former decree, to diſtinguiſh how 
much was due to the plaintiff on the twelith day of Augu/t 1773 
colts and further directions reſerved until after report. 


SMYTHE, Chief Baron. 
Erk g, Baron. 
HoTHamM, Baron. 
PERRYN, Baron. 


| I "LINS., | Tarn. Tram, 
FROOME againff RAWLINS 3 
Dor ſetfhire, 10th une 1776. 


THE rector of Punctnole, with the church of Bexington, in The rector of 


the county of Dorſet annexed, claimed all the tithes which — _ 
had ariſen on Bexington Farm, ſince Lady Day 1774. — 


claims the tithes of Bexingron Farm, in kind. 


The defendant admitted, that the plaintiff was rector of the The defendane 


pariſh of Punctnole, with the church or ſcite of the church of —— 


fon were originally dittinct pariſh=s ; that they were united in the year 1451.3 that the churches went 
to decay; that an agreement took place, that the owner of Bexington Farm, which formerly included 
the whole pariſh, ſhould build an additional aiſle to Punchnole Church, and keep the ſame in repa r, and 
pay the rector of Puncknole 3ol, a · year; and that in conſideration thereof, the owner of Bexington Farm 
ſhould be exempted by ſuch real compoſition from the tithes thereof, and that the ſaid aiſle had been kept 
in repair, and the 30l. a- year paid accordingly. ; ; 
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 Bexington, or Weſt Bexington thereto annexed, and entitled to the 


tithes demanded by the bill except as after-mentioned. He 
alſo admitted, that he had, ever ſiace the plaintiffs induction, 
in the month of May 1770, occupied Bexington or Nef Bex- 
mgton Farm in the ſaid pariſh of the yearly value of three hun- 
dred pounds; and that he had had during that time divers 
titheable matters thereon, the tithes of which he had taken and 
retained to his own uſe. He further ſaid, that not only the 
preceding rectors but the preſent plaintiff had received to Lady 
Day 1774, old ſtile, the yearly ſum of thirty pounds, as a cm- 
poſition, in lieu of the tithes of the ſaid farm; that the ſaid 
ſum had, from very ancient time, probably ever ſince the year 
1451, been yearly paid, as part of a certain ancient campoſytion, 
in lieu of all manner of tithes due from Bexington Farm; that 
the ſaid place was now a farm, but had been in old times either 
the whole or part of a pariſh ſeparate and diſtin from Puncknole ; 
that it had a pariſh church of its own; that it was united to 
Puncknole in or about the year 14513 that during that year the 
fruits and emoluments of the ſaid churches had, on account of 
the invaſion of enemies and other fortuitous circumſtances, 10 
decreaſed as to be inſufficient for the ſuſtenance of the rectors ; 
and that both the ſaid churches became at that time vacant, and 
the pariſhioners thereby deprived of any miniſtration of ſacra- 
mental rites; that although by the inſtrument of union of the 
ſaid two churches and pariſhes remaining among the records of 
the Biſhop of Saliſbury, the tithes, oblations, and all other rights 
of Bexington aforeſaid, were made payable to the rector of Punck- 
nole, yet that the ſaid rector was thereby obliged once in every 
week in THE CHANCEL' of the ſaid then Bexington Church, to 
do certain parochial duties, and alſo on Saint Giles's Day, in 
honour of whom the ſaid church was dedicated, yearly, for ever; 
that the ſaid rector for the time being was thereby alſo directed 
and obliged to repair and ſuſtain the chancel of Bexington, and 
if there thould be a neceſſity to build it de novo at his own proper 
colts and expences, and alſo bear and pay all other charges 


whatſoever, that were incumbent on Bexington before the ſaid 


union ; that the chancel of Bexington had long been ſuffered 
to fall into and was in total decay ; that there had not been any 
miniſtration of ſacraments or other divine ſervice or worſhip there 


for a long time paſt z that an additional aifle had been added 


to the ſaid pariſh church of Puncknole ; that the ſaid aiſte was 


added thereto at the coſts and expence of the former owners of 


Bexington Farm, for that the ſame always had been and ſtill was 
repaired and upheld by the owners of the ſaid farm, who be- 
fore the ſaid union could have no ſuch incumbrance on them 
in the pariſh of Punctnole; that it was, for the uſe and caſe, as well 
of the rectors, as of the ſaid united parithes, and of the 
owners of Bexington Farm, on or about the year 1451, or at 

| ſome 
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ſome other time before the reign of Queen Elizabeth, ſettled in 


due form by way of real compyfition, to take place for ever be- 
tween the ſaid rectors and the ſaid owners of Bexington Farm, 
that they the ſaid owners, their farmers, and tenants ſhould 
for ever after repair and uphold the church of Bexington, or ſome 
fit place of worſhip within the ſaid united rectories, for the uſe 
of the inhabitants of the ſaid pariſh of Bexington, and alſo to 
pay yearly at Midſummer the ſum of thirty pounds, and ſhould 
in conſideration thereof be exempt from tithes as aforeſaid ; 
that the payment of the ſaid thirty pounds at Midſummer was 
altered, as to the time of payment, by the late rector having 
received a quarter part thereof to Lady Day; that in purſuance 
of this compoſition, the owners of Bexingten Farm had ever 


fince repaired and upheld the ſaid pariſh church of Bexington, 


or ſome fit place of worſhip within the ſaid united rectories, for 
the inhabitants of the ſaid united reCtories, and particularly that 
in the year 1650, the owners of the ſaid eſtate did build or rea 
build a new aiſle to the pariſh church of Punctnole, for the uſe 
of the inhabitants of the ſaid pariſh of Bexington, which ſaid 
aiſle the owners of the ſaid eſtate had ever fince kept in repair 
at their own expence, and the inhabitants of the faid pariſh of 
Bexington had ever ſince uſed it as their own proper place 
of worſhip ; that in purſuance of the ſaid compolition the 
owners of the ſaid eſtate had ever ſince yearly paid to the rector 
of the ſaid united pariſhes for the time being the ſum of thirty- 
pounds, ſubject to no other variation than what had ariſen from 
a deduction of a due proportion of the land tax, according to the 
proviſion of the ſtatute enacted yearly for raiſing ſuch tax. The 
defendant further ſaid that he believed there never was a time 
when the owners of the ſaid eſtate paid tithes in kind, and to the 
value, to the rector of the ſaid united pariſhes, but that there al- 


ways had been ſuch compoſition between the ſaid rector and the 


owner of the ſaid eſtate for the time being, which faid compo- 
ſition was the more eaſily effected, becauſe the eſtate in queſtion 
did anciently belong either to the Abbey of Linden or to the 
Abbey of Abbetſbury, and the whole advowion of the rectory of 
Bexington, and that after the union of the two rectories of Punck- 
nole and Bexington, the alternate right of preſentation to, or half 
the advowſon of the ſaid united rectories did alſo belong to the 
Abbot of Abbotſbury, He admitted, that the plaintiff had given 
him notice that he would not accept the ſaid payment after Lady 
Day 1774, and did require him after that time to ſet out all 
the tithes of the ſaid farm; and that he had carried away the 
ſame without ſetting out the tithes thereof, He alſo admitted, 
that the plaintiff had applied to him to account ; but that, 
relying on the ſaid ancient real compy/ition, he had kept no account 
of the produce of the farm; but he ſubmitted to be examined 
upon interrogatories as to the value thereof, in caſe the plain- 
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decreed with 
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Tais. Tze, 
16. Geo. 3. 


The rector of 
Chartham, in 
Kent, is entitled 
to the tithes of 
the Sewen Acre 
N bed, part of 
Nichols Farm, 
in kind. 
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tiff ſhould appear to be entitled to ſuch tithes, as claimed by 


the bill, 


The plaintiff replied ; the defendant rejoined ; and witneſſes 
were examined on both ſides; and upon hearing counſel ; 
reading the depoſitiops ; an order of court; an extract from a 
ſurvey remaining in THE FIRST FRUITS OFFICE, and taken in 
purſuance of an act of parliament made the twenty-ſixth year 
of Henry the Eighth ; and the depoſitions of witneſſes on the 
defendant's part; 


Tux Court ordered the depury remembrancer to take. 
an account of the tithes in kind demanded by the bill, and 
the defendant to pay what ſhould appear due thereon, with 
coſts. 


SMYTHE, Chief Baron. 
EyRE, Baron. 
HoTHAM, Baron, 
PERRYN, Baron. 


FowELL again FLLMER, Bart. 
Kent, 5th July 1776. 


"PHE rector of Chartham, in the county of Kent, claimed the 
tithes in kind of hay, wool, corn, wood, underwood, furze, 
heath, broom, and other titheable matters 8 ariſing 
therein, particularly of the under wood which the defendant 


had cut in Seven Acre Mood, as owner thereof in the year 
1768. 


The defendant admitted, that he was owner of Seven Acre 
Wad; that the faid wood was parcel of Nichols Farm; that 
the ſaid farm had been purchaſed by his anceſtors in the fifteenth 
of Queen Elizabeth ; that it was ſituated in the ſeveral pariſhes 
of Chartham,” Boughton under the Blean, and Chilham ; that he 
and his anceſtors had, ever ſince the ſaid purchaſe, duly paid or 
compounded for the tithes of Nicholl's Farm, except with re- 
ſpect to Seven Acre Wood, and Clayforfiall Hill Mid; and he 
denied, that any part of the ſaid woods ſtood or grew within 


the pariſh of Chartham, or in the precincts or titheable places 
thereof, | 


Tun Court directed an iflue to try, . Whether the wood 
« called the Seven Acres, in the pleadings of this cauſe niention- 
«ed, lies within the pariſh of Char/ham, in the county of 


« Kent.” 


The 
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The iſſue was accordingly tried, and the jury found that the 
faid wood called Seven Acres was within the pariſh of 
Chartham 


| Tux CovaT therefore, on the twentieth of November 1777, 

declared the plaintiff's right to the tithes in queſtion to be 
eſtabliſhed, and ordered the deputy remembrancer to take an 
account of what was due to him' for the tithes demanded by 
the bill, with coſts at law, but not in equity, 
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A. 


ABERWHEELER. 
HE tithes of the townſhip of Aler- 
wheeler, in the pariſh of Bodfarry, 
in Denbighfhire, are due to the Dean of 
Saint Aſapb, as the impropriator thereof, 
Lloyd v. Butcher, 160 


AFTERMATH. 


i. Tithes are due for the aftermath of . 


hay, although full tithes were paid for 
the firſt crop in the ſame year, Hill 
v. Branſon, - 20 
2, A cuſtom that all out-dwellers ſhall pay 
an acre, in lieu of the tithes 


of after-graſs, but that to inhabitants 
- after- ſhall be tithe free, is bad, 


3. Tithes are due for the aftermath of 
clover, Horton v. Goddard, 149 


AGISTMENT. 


1, A cuſtom that the tithes of agiſtment 
are only payable by ſtrangers who rent 
land in the parifh, and not by the in- 
habitants thereof, is bad, Hill v. Bran- 
Jon, 19 

2. If, after ſheep are ſheared at the uſual 

2 day, they ate depaſtured and 

ſold before the next ſhearing day, agiſt - 


ment tithe ſhall be paid for ſuch 
depaſturing of them, Henning v. Wil 
lis, 3 
3. Agiſtment tithes are due for young 
wheys, and for coach horſes occaſionally 
uſed for purpoſes of profit, as in draw- 
ing coals, bricks, wood, manure, &c. 
Thorpe v. Bendlowes, 49 


4. Agiſtment tithe is due for brood mares 
taken in to feed at ſo much a week, 
Hugill v. Coates, 73 


5. A cuſtom to pay ſixpence an acre for 
grazing ground, when fed with barren 
cattle, is good, T athill v. Day, 85 


6, Agiſtment tithe is payable for horſes 
kept for a poſt-chaiſe, Willis v. Har- 
VE) 199 

7. Agiſtment tithe is due for ſheep from 


the time they are ſheared until they are 
ſold, Willis v. Harvey, 199 


8, If ſheep belonging to @ tack ſbepherd 
his ſheep on @ down in an adjoin- 

ing pariſh, but ſhears them in the pa- 
rin in which his cottage is ſituated, 
agiſtment tithe ſhall be paid to the 
parſon of the pariſh in which they were 
ted, Wills v. Page, 299 


o. A cuſtom to pay two ſhillings an acre, 
or four ſhillings a-head, for the tithes 
of depaſturing barren cattle, is good, 
Goodfellow v. Robert-, 301 

10. A cuf- 


to. A cuſtom that inhabitants pay 
two ſhillings an acre for meadow and 
paſture, in lieu of tithe hay and agiſt- 
ment, excepting of ſuch lands as are 
ſummer eaten, and not mowed ; and 
that an er- eller having lands in the 
pariſh ſhall pay ten ſhillings an acre 
whether the s are eaten or mowed, 
1s good Shaw v. Robinſon, 327 
it, A e to pay fourpence a- head for 
beaſts fed at graſs and ſold off fat, at 


the Eafter following the ſale thereof, is 
330 


s good, Willis V. Fotberingbam, 
12. Agiſtment tithes are due for ſheep 
depaſtured after they are ſheared and 
ſold off be fore the next ſhearing day, 
Willis v. Fotheringham, 330 


13. A cuſtom that every occupier of land 
who keeps a cow, except it be à milch 
cow, ſhall pay one penny a-year, in lieu 
of the agiſtment tithes of all barren and 
vaprofitable cattle, is bad, T cwnley . 
Tomlinſon, | 341 
14. Agiſtment tithe is payable for bul- 
locks, though fattened with hay that 
has before paid tithe in the ſame year, 
Penfold v. Bate, 353 
15. Agiſtment tithes are payable, although 
ISS on which The cattle are fed 
and depaſtured have before paid tithes 
the ſame year, Hlic di G. Trieftes, 364 


16. Agiſtment tithe is not payable for 


ſhee n on large com- 
mes bs right of lands lying bs nes 
pariſh, ſuch ſheep being only fed on 
the common in the day ume, and folded 
every night in the pariſh where the 
— 4 lie in right of which they are fo 
fed, Ellis v. Ferner, 382 
17. A cuſtom to pay threepence a. head 
for ſheep agiſted between Canolemas 
Day and fbearing dey, and a fleece for 
every ſcore brought in after the ſecond 
of February, is bad, Bateman v. Ai. 
Aroppe, | 493 
18. Agiſtment tithes are payable for ſheep 
depaſtured from ſhearing-day until they 
ate ſold off, Bateman v. rente, 463 


19. A cuſtom to pay fou an ACre» 


in lieu of the agiſtmeat tithe of barren 
cattle above a year old, if fed one month 


in the pariſh, is good, Bateman v. Ai- 
fireppe,. 463 
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| AIS HMO RE. 
The rector of XAiſmore, in Dorſetfbire, is 
entitled to the great and ſmall tithes of 
the pariſh in kind, Barber v. Eliot, 
- 178 


ALDGATE. 


The rector of the pariſh of Saint Bo- 
zolph without Aldpate, in the county of 
Middl:/ex, is entitled to twenty ſhillings 
à year, in lieu of the tithes of certain 
houſes in Ze Smithfeld, the ſcite of 
which was formerly parcel of the poſ- 
ſeſſions of the monaſtery of Grace, 


Kynafton v. Hatttifhy, 9 


2. There are certain other houſes fituated 


in King Harry Yard, in the ſaid pariſh, 
. which moduſes in lieu of ti in 
kind, Unfrevill v. Topping, 12 
3. And grære, If there are not meduſes in 
lieu of the tithes of certain houſes in 
| Heooker's Rents, 12 
4. There are du, of thirteth fhillin 
able to the tector of Aldgare, in lieu of 
tithes of certain houſes in 7 Migories 
and in tbe High Street, Lyne d. 
Brecttock, 0 f 12 
5. The Catherine Wheel Brewhouſe, near 
the Hermitage, it oui, Ef Shichfiels, 
in the county of Middle/ezy pays three 
pounds a- year to the rector of Galt 
Borolph vf Alarute, as a preſtri 
tive payment in lieu of the tithes of the 
ſaid premiſes; Azzaſlon v. Hatole y 1 35 
6. The fector of Alugate is entitled to 
twenty ſhillings a-year for the tithes of 
five houſes in Said: Oatberim s Le, on 
Lutle Tower Hil!, Xibben ws Pitrcy, 
46g 


ANSTON. 


1. The great and fmall tithes of the lands 
called Deep Garr's Far my Srubb: nE 
Farm, and the Horſe Courſe, in the puriſh 
of Seuth Anflon, in Yorkfoireg belong to 
the prebendary © Gangbton tm if H- 
1h.ng, as parcel of the poſſeſſions of the 
cathedral of Saia Peter, in York, Rogers 
D. Parzim, 295 


2. Quere, Whether the prebendaty is en- 
. to the tithes of e Planta en, 16 
Hawade 
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Hawdes, the Pickle Yards, the Spring 
Meadow, the Cotto Cigfer, the Lockley 


loam Cloſe, and the Crofis Head Clejr, 
in Kind, of only to ſixpenny mode/ſcs in 


lieu thereof, Rogers v. Twibell, 472 


3. Nute, Whether he is entitled to the 


tithes of Cotrerel/ M ooas in kind, or only 
to a medus of two ſhillings a- year, 
Roger; v. Champion, 475 


APPLEDORE. 
The rector of Appledore, in Kent, is enti- 
tled to the tithes of corn and grain in 


kind, but he is not entitled to the tithe 
of hay, Hulſe v Munk, 211 


APPLETON FIELD. 


The lands called Appleton Ficld, in the pa- 
riſh of Litil. Teu, in Ejex, is liable to 
the payment of tithes, Williams v. 
Clarke, ; 24 


ASHING TON. 
The rector of Afringion cum Bundten, in 
Suffer, is entitled to the great and ſmall 
tithes of Bandon in kind, although it 
lies in the Wealds of the county, Pen- 


fold v. Bart:ty, 351 


ASHTON UNDER LINE, 


1. The rector of Ati under Line, in 
Lancaſhire, is entitled to the great and 
ſwall titles of the pariſh in kind, 
Booth v. Saxon, 177 


2. The rector of {ton under Line is only 


entitled to a modus of one penny a- year 


at £after, in lieu of the tithe hay on the 
lands called tbe Wa Park ; and the 
ſame for the lands called Dennis T ene- 
ment ; to only a garden tenny, payable at 
Eafter throughout the pariſh, in lieu of 
the tithes 7 garden ſtuff ; to fourpence 
a milch cow, inlieu of tithe _— and 
to one a calf, in lieu of the tithe 
—4— Bouh v. Wright, 288 
3. And guere, If there are not ſpecial 
pay ments in lieu of Eafter offering: 
Booth v. Wright, 289 


The vicar of Aure, in Glenceſterſbire, is 
entitled to the ſmall tithes of the whole 


pariſh, excepting garden ſtuff, for which 
there is a modus of one penny a-year,, 
Serjeaunt Vs Adeane, 2 5 7 


B. 
B AL DON. 


"The hiſtory of the pariſh of Balovr, in Or- 


fordſhire ; its extent ſtated ; its ſeyeral 
townſhips deſcribed ; and the queſtion 
whether Little Baldon is part thereof ora 
diſtin pariſh, and to whom the tithes 
thereof Ch agitated, but not deter- 
mined, the plainnuff's original bill, and 
the defendant's croſs bill, being both 
diſmiſſed, Yateman v. Cox, 315 


BARHAM WOOD. 


By the cuſtom of the manor, . Barham 
Mod, otherwiſe Boreham Park, is only 
to be ſtocked with cows, breeding cat. 
tle, dry cattle of the female kind, 
| wy and brood mares, but not with 

eep or any cther cattle whatever, 
Clarke . Roads, 488 


BARLEY. 
Ste Corn. 


BART ON. 
See Saint PaulL—Sarxt Lawntxcs. 


BAYARD'S GREEN, 


See Stork Lyne. 


BEDMINSTER. 
The vicar of Bedminſter, in Somer ſetfpire 
is entitled to the tithes of the pariſh in 
kind, Hill v. Branſon, 18 


BELTON 


The vicar of Belton, in LeiceRerſoire, is not 
entitled to the tithes arifing on Merrial 
Grange, the ſaid grange being tithe 
free, as having been formerly parcel of 
the poſſeflicns of the monaſtery of 
Gra:e Dicu ; nor to the tithes of rhe 
Ten Acres in the Ojen Fields of — ; 

t 
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but he is entitled to the tithes of 
the Three Cloſes in kind, Haſtings v. 
Yo. TR : 455 
BERKSWELL. 


The rector of Bertſuell, in Warwick- 
Hire, is not entitled to any tithes in 


kind for the Park Landi, but enjoys a 


Piece of meadow adjoining to the 
church-yard in lieu thereof: and guerts 
If there are not certain modu/es in lieu 
of the tithes of hay, wool, lambs, milk, 


colts, foals, calves, and poultry, Taylor 


. . Eardley, 
BEXING TON. 
Ser Puxckvorz. 


1D DEN DEN. 

The mannet in which the corn tithes of 
Biadenden, in Kent, are to be ſet out, 
Mather v. fiolm usa, 119 


BIS HOP 's SUTTON. 
Sie SuTTON., 


231 


BLACK LAND. 
The rector of Blackland, in Wiltfbire, is 
entitled to the tithes of the pariſh in 
kind, Smith v. Maundrel', 332 


BLETCHINGTON. 


1. The rector of Bletchingror, in Oxford. 
Hire, is entitled to the tithes of corn, 
grain, and hay in kind; to fourpence 

a-year in lieu of the other tithes of the 

lands called Ricorr's Slade; and to the 
tithes of the grounds called Flat / Bean, 
the Slip, Chickwell Mead, Three Men's 

Mowth, Nuſbey Picce, Prickett's Ground, 

Saintfoin Ground, the Horſe Ground, the 

Ham, and the Mill, in kind ; for the 

piece of land called the Par/or's Piece, 

which was added to the Glebe Land,, 
was not in lieu of the tithe of thoſe 

grounds, Brown v Butler, I 


2. He is alſo entitled to the tithes of the 


lands called the Three Southies, Lince 


Coppice, and Gread Mead, in kind; 
but he js only entitled to a medus of 
thirteen ſhillings and fourpence in lieu 
of the tithes of the Two Mill” Meads, 
and to eight ſhillings a- year in Leu of 


| Knowle's Mead and Stein: Cloſe, part of 


 Stutfield Farm, Brown wv. Aunefley, 98 


BLISLAND, 


1. The rector of Blilland, in Cornwall, 
is entitled to the tithes of the pariſh in 
kind, and particularly to the tithes of 
the meſſuage or tenement called Pyn- 
gelly, for which a modus of four ings 
and fourpence a-year was pretended, 
Hicks v. Triefte, 363 


2. But he is not entitled to any tithes of 


the mulcture of Q Mill, becauſe 
it is an ancient mill, nor of Strewland 


Mill, becauſe it is not uſed for purpoſes 
of profit, Hicks v. Trigſle, a 365 


B OD FAR R Y. 


The impropriator of the tithes of Bocſar/y, 


in Denbighſhire, is entitled to the tithes 
of the townſhip of Aberwheeler, Lloyd 
v. Butcher 5 169 


BODING TON... 
Quære. Whether the rector of Bodington, 
in Northampronſoire, is entitled to the 
tithes of that incloſure in Lower Boding- 
to, which was formerly common fields, 
and incloſed, under an act of parliament, 
on the twentieth of April 1759, Knowle: 
. Budd, | 95 


B OVING DON. 

1. The curate of the chapel of Bowingdon, 
in the pariſh of Heme! Hempflead, in 
Herthoraſpire, is entitled to an annuity 
of ten pounds a-year, Stirling v. Bur- 
roug b, 75 

2. But the vicar of Heme! Hempftead, and 
not the curate of Bowingeor, is entitled 
to the ſmall tithes of the chapelry, Price 
v. Platt, 87 natrs 

3. But if the vicar appoint a curate, he 
is entitled to the tithes, Stirling v. 
King, 89 


BREANE, 


The rector of Breane, in Semerſerſþp re, is 


entitled to the tithes of Brean. Down 
Farm in kind, Bowle v. Comer, 519 


BRIG- 


A TABLE OF CONTENTS. 


BRIGSLEY, 


The rector of Brig fley, in Lincoluſbire, is 
only entitled to ninepence an acre from 
the landowners who reſide in the pariſh, 
and to tenpence an acre from the land- 
holders who do not reſide in the pariſh, 


in lieu of all tithes, both great and The vicar of Burrington, in — 
elled 


ſmall, ariſing therein, Penael v. Odling, 
444 
BROMSGROVE. 


The vicar of Bromſgrove, with the chapel 
of King's Norton, in Wiereefterſhire, an- 
nexed, is entitled to modu/es in lieu of 
- ſeveral titheable matters; but he is on- 
ly entitled to one penny a cow, on 
Lammas Day, from the owners of lands 
in King's No-ton, in lieu of the tithe 
milk and depaſturing of ſuch cows, 
Timmin: v, Waugh, 90 


BROUGHTON. 


Qrære, Whether there is not a modus of 
twenty-two pounds a-year payableto the 
rector of Broughton, in Lincolnſhire, in 
lieu of the tithes ariſing in the hamlets 
of Manby and Gogriel, in the ſaid pariſh, 
Carter v. Anderſen, 329 


BULMER. 


The cuſtomary mode of tithing wheat in 
the pariſh of Bulmer, in E/ex, is, for 
the farmer to throw out with a fork 
every tenth ſheaf at the time he loads 
the nine parts to carry them home, 
Andrew v. Eaton, 407 


BU RIAN. 


The dean of the deanery of Burian, in 
Cornwall, is entitled to the great tithes 
of the pariſhes of Saint Levan and 
Saint Sinnen in kind; and to certain 
moduſes in lieu of ſmall tithes, except 
of bullocks and hemp, Bofcawen v. 
Roterts, 174 


BURNHAM. 


1. The glebe land; belonging to the united 
riſhes of Burnham Sant Mary, other- 
wiſe Burnham Weſtgate and Ulph, in 
Norfolk, ſeparated / the lands be- 

. Jonging to the Hall Farm, Al bot v. 
Witkinjor, 492 


2. The rector of the above united pa- 
riſhes is entitled to the great and ſmall 
tithes ariſing therein in kind 
Wilkin/on, 495 


B URRINGTO N. 


is entitled to the tithes of wood 
in Narracct # oo, and in the bedgerows 
and coppices of the incloſed grounds in 
the pariſh, from the owner of the ſoil, 
though he has ſold the fall, Hall v. 
Buck, 23 


BUSHEY. 


The manner in which the rector of Buſey, 
in Hertfordſhire, is entitled to his tithes, 
{bbutſon v. Burt, 278 


C. 
CALVES. 


1. A cuſtom that the farmer is to nale 


even the tithe of calves at Zafter for as 


many as had fallen between £a/ter and 
Eafter, according to the example ſtated 
in the caſe, diſallowed, Serjeauat v. 
Aaecaue, 260 


2. A cuſtom to pay thirteen ſhillings and 
fourpence on All Saint; Day for eve 
tithe calf ſold before that day ; that if 


the breeder has only four calves in the 


year, no tithe calf is to be paid; that 


if he has five, he is to pay half a calf; 


if fix, a whole calf; if fifteen, a calf 
and a half ; if fixteen, two calves; if 
more than ſixteen, every tenth calf; and 
that if the breeder keep his calves until 
All Sairts Day, he ſhall pay the tithes 
of ſuch calves in kind, diſallowed, 
Srowden wv. Shation, 369 


CATTISTO C. 


1. The rector of Catiiſoct, in Dorſesſpire, 
is only entitled to a modus of one ſhil- 
liog and twopence a year from the 
occupier of lands in the out-tithing of 
the pariſh, in licu of the tithes of milk, 


COWS, 


, Abbot Ws 


| 
| 
| 


r 
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cows, and calves, Churchill v. Cobel, 


108 
2. The lands, called Chentinarle Farm, lic 
in the out tithing of Cauifock, 111 
CATTLE. 
1. Tiches are / payable for 


CHENTINARLE FARM. 
See Cartisrocr—FrOME V ANCHURCH» 


CHEESEBURN GRANGE. . 


Sce STAMFORD HAM. 


CHLTS TER 


young wheys, Thorpe v. Bendiowes, 38 The hiſtory of the diſſolved deanery of 


2. A cuſtom to pay one ſhilliag a year 
for every fat bullock, in lieu of the 
tithes of all barren cattle, is bad, 32, 


cawen v. Roberts, 175 

A cuſtom to fourpence a head for 
" beaſts fed at rl and ſold off fat, the 
pa ment to made yearly on the 
after following the 7 is good, 
Willis v. Fotheringham, 330 


4. A cuſtom to pay tithes in kind for the 
' - depaſturing of barren cattle under a 
year old, and fourpence an acre if 
above a- year old, and fed for one 
month in the pariſh, is good, Bateman 
v. Aiftroppe, 462 


CATWORTH. 


The tector of Great Carworth, in the 
county of Huntingdon, is entitled to 
the great and ſmall tithes of that part 
of the hamlet of Lt Carworth which 
is included in the boundaries and per- 

- ambulations of the parich, and not the 
prebendary of Stow L. ga, Madgeck v. 
9s 416 


CAULDWELL 


The village of Cauldw?/), in Derbybire, 
though in many reſpects diſtinct from 
and independent of the pariſh of S/. 
penbill, within which it lies, is not ex- 
onerated from the payment of ſmall 
tithes in kind, to the vicar of Sa‘, 
by a medus of fix pounds a year, Lloyd 
. Mortimer, 516 


CHARTHAM. 


The.retor of Cherth:m, in Kent, is en- 


titled to the tithes of the „en a.res 
' «cod, part of Nicboll's Farm, in kind, 
Feweell v. Filme, 550 


- 


Cheſter, otherwiſe called Cheſter ie 
$rr:et, in the county of Darbam, Thorn- 


CHILCOMPTON. 


Acre, Whether the vicar of Chilromoton, 
in Somerſenſp re, is entitled to the tithes 
of hay, in kind, or only to a payment 
of fix in the pound, in heu of 
tithe hay, and all other vicarial tithes, 
Tocker v. Moore, 349 


CHINDLEY. 

The great tithes of the village of Chind- 

ley, otherwiſe called Mai flon Field, in 

Derbyſpire, are due to the rector of 
Glofſop Dai, in the ſaid county, 


:CHINGFORD. 
The rector of Chingſord, in Eſex, is en- 
titled to the great and ſmall tithes of 
the pariſh,* in kind, Torrians v. Legge, 


61 
CHIPPENHAM 


The vicar of Chippenham, in Cambridge. 
ſhire, is entitled to the ſmall tithes of 
the dimeſee lands of the manor of Chip- 
peuban, in kind, Tookie v. Cornell, 375 


CHURCHDOWN, 


The dean and chapter of Briffol C-1hedro!, 
as impropriators of the reQory of 
Chvrchdown, together with Huck ecor', 
in Giouceflerſprre, are entitled to the 
tithe of milk in the pariſh of Charch- 
down, in kind, Alles v. Herbert, 406 


CISTERTIANS 
1. The monaſtery of By/d. in Shrodfbire, 
was one of the greater monaſteries, 
and the monks of it of the Cifertian 
order, but Harnage Grangs, which was 
formerly parcel of the poſſeſſions of 


this 
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- this monaſtery, is not tithe free, Adams 
v. Wind/er, | 6 
2. The abbey of Stratford Langihorne was 
one of the greater abbies, and of the 
Ciftertien order ; and of which the lands 
called Hem Frith Farm, in the pariſh 
of Ve Ham, in Eſſex, were parcel, but 
the ſaid lands are not tithe free, Pea- 
cock v. Greenbill, 317 


3. See alſo Greenhill v. Peacecł, 320 


CLERKENWELL. 


The curate of the perpetual curacy of 
St. Janes, Clerkenavell, is entitled to 
all tithes and profits arifing from ba 
tiſms, marriages, churchings, burials, 
&c. in the united pariſhes of Sr. James 
and St, J. ba, Sellon v. Parry, 435 


CLOVER. 
1. Clover ſeed is a ſmall tithe, Clarke v. 
Sto pier, I21 
2. See alſo Cartwright v. Bailey, 146 
3. See alſo Howley v. Venabler, 207. 415 
4 See alſo Garrard v. Scholar, 455 


5. The tithes of clover cut green, and 
given to horſes uſed in the buſineſs of 
the farm, ordered to be paid, Hor tor v. 
Goraderd, 149 


6. Clover made into hay is titheable as a 
ſmall tithe, bite v. Read, 158 


7. Clover is included under a modus for 


hay, T.). or v. Beaumonty 401 


COB HAM. 


Quære, Whether there is not a modus of 
one ſhilling and ſourpence a year, in 
lieu of the tithes of Six A, M. ac, 
Four Acre Mrar, Haichereft Brook, and 
Three A re Brock; and another modus 
of tenpence a year in lieu of the tithes 
of Dry Meaa, in the pariſh of Cobbam, 
in Sur/y, Abdy v. Chitty, 229 


COLSTON BASSETT. 


The vicar of Colſton Baſſett, in Nettirg- 
bamfhire, is entitled to ſeven ſhillings 
and tenpence a year from certain lands 

in the village of Newland, in the ad- 
joining pariſh of Aina/ton, Noel v. 
Bargin, | 272 


COL TO | 
The rector of Co/ton, in Srafford/bire, id 
not entitled to the ſmall —— Fe 
part of Bong bey Farm which lies in 
the pariſh of Colon, but the whole 
tithes thereof, either in kind or by 
modus, belongs to the vicar of the ad- 


joining pariſh of Co/wich, Lander v. 


Spencer, 50g 


COLVERLEY. 
The vicar of Cofverky, in Yorkfb re, is 
entitled to the tithes of potatoes, tur- 


nips, turnip ſeed, rape ſeed, lambs, ' 


wool, and other ſmall tithes arifing on 
the lands in the manor of Tyer/al, in 
the ſaid pariſh, Bewzik v. Nichoids, 243 


COLWICH. 
The vicar of Colwich, in Sraffordhrire, is 


entitled to the whole tithes of cughey's 


Farm, although the greater part of it 
lies in the adjoining pariſh of Colton, 
Lauder v. Spencer, 50g 


COMPTON BISHOP. 


The vicar of Compton Biſhop, in Some ſet- 
r, is only entitled to certain mer 
in heu of the tithes of milk, calves, 
la ubs, b colts grazing grounds, and 
after graſs; 
tithes of apples and wool in kind, and 


to twopence a head for Eaſter offerings, 
Twthill Ve Day, 8; 


CORN. 

1. A modus to pay five ſhillings an acre for 
wheat, and two ſhillings and ſixpence 
an acre for other grain, is bad, as 
being too rank, Torricno v. Frojt, 62 


NOUS: 


2. A cuſtom not to cut corn or other 
grain until it is 2 ripe, and then to 
le it out in ſhocks, 2 the ſame 
as it is cut down, without waiting until 


the whole field is reaped, ſeem good, 


Mauth:r v. Helmwwood, © 119 
3. See alſo Erſkine v. R. fle, 240 
4. A modus of two ſhillings an acre, in 

lieu of the tithes of all grain rea 

from the inclo/ea arable lanas of a pariſh, 

and one ſhilling and fixpence an acre 
for 


hut he is entitled to che 


— —— 
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for the tithes of grain reaped on the 


, "common field arable lands therein, is too 
rank, Gale v. Carpenter, 173 
5. A modus of four ſhillings an acre for 


wheat, and two ſhillings an acre for 
lent corn, payable on &/. Thoma: Day, 


is rank, Hulſe DV. Mun &, ; 213 


6. A cuſtom that the landholders ſhall ſet 
up the tithes of corn and grain in 


Theaves and hattocks; that in conſi- 


deration of ſo doing, they ſhall only 


pay the tenth hattock, and nothing for 
odd hattocks under ten, in lieu of the 
tithe thereof; and that the corn and 
grain of each cloſe, and of each dif- 

nt kind, ſhall be tithed diſtinctly, 
without counting out of one cloſe into 
another, or out of one kind of corn 
and grain into another, is bad, Townl y 


v. Tomlinſon, | 37. 341 
7. A cuſtom to bind up wheat in ſheaves, 


and to place the ſheaves in ſhocks, and 
to pitch nine ſheaves into the cart, and 
ſet out the tenth ſheaf, is good, Bro- 
grave Vs Mace, 397 


A cuſtom to ſet out the tithes of barley 


and oats, when cut with the ſcythe, in 
ſwarths ; to carry away nine parts, and 
leave the tenth part 2 the tithes, is 
good, Brograve v. Mace, 398 
A cuſtom that the farmer ſhall place 
the ſheaves of barley or oats into ſhocks, 


ſor the preſervation of the ſame, and 


-whea the weather is likely to be bad, 
or towards the end of the harveſt, to 
throw them in heaps on the ſtubbles, 
until ſufficient is collected to ſet out 
the tithe thereof, and then to carry 
away the nine parts, is good, Brigrawve 
v. Mace, 398 


10. A cuſtom to ſet ont the tithes of corn 


and grain in ſhocks, and that if there 


be any odd ſhocks, to ſet them out in 


| ſheaves, is good, Taylor d. Barner, 
401 


ti. A cuſtom to ſet out the tithes of 


wheat by the ſheaf, in ſuch a manner 
that it may be compared with the nine 
parts, and ſeen that it is fairly done; 
and to take ſuch a quantity at a time, 


as the number of men employed, and 


the cirxcumitances of the weather will 


admit, of, without doing any injury to 


- the intereſts of the parſon, is good, 


Andrews v. Eaton, | 408 


12. A cuſtom to bind wheat into ſheaves, 


and to place them into ſtitches or ſhocks 
of twelve ſheaves each, and then to 
— a bough on every tenth ſhock, 

ginning at the gate through which 
the nine parts are to be carried, and to 
tithe the odd ſhocks, if any, in the like 
manner, by ſheaves, is good, Bi/bop of 
Exeter v. Skinner, 486 


13. A cuſtom to bind barley and oats into 


ſheaves, and to place them into dozens 
of twelve Meaves each, and to ſet out 


every tenth dozen, is good, Biſh:p of 
Exuer v. Shinaer, e 486 


CONINGHAM. 


Quære, Whether the prebendary of Co- 


ningham, in Lincolnſhire, is entitled to 
the great tithes of the hamlets of So- 
merty and Wheatbear, in kind, or 
whether they are only one -townſhip, 
under a modus of ten pounds a year, 
payable on the firſt of May, in lieu of 
ali ſuch tithes ariſing therein, Brem- 


bead v. Aſoforth, 347 
COSTS, 


If a bill for tithes be defeRive for want 


of parties, and the defendant make a 
tender before it is amended, and the 
tender is found ſufficient to cover the 
arrears of tithes, the plaintiff ſhall pay 
coſts, Henning v. Willi., 31 


If a defendant ſet up a mogvr, and ten- 


der it, and the plaintiff examine wit- 
neſſes upon the whole of his caſe, with- 
out accepting the medvs, and it is found 
a good du, each party ſhall pay his 
own coſts reſpecting ſuch examination, 
Beſcauben v. Robert, 176 


3. The plaintiff ſhall pay coſts, if he re- 


fuſes to accept a ſuthcient tender, 1/- 
ber jon . Burt, 280 


COWS, 


1. A cuſtom to pay fourpence a year on 
the firit of LA for — cow which 
had calved in the pariſh, in lieu of the 
tithes of milk and calves; twopence 

halfpeany 
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enny for every heifer of the firſt 

calf, in lieu of tithe milk and calf; 
twopence for-a fart milch cow, in lieu 
of tithe milk ; threepence. for à cow 
and a calf not fallen in the pariſh, but 
brought in for depaſturage ; twopence 
for every heifer kept a year within the 
pariſh ; and twopence for the depaſ- 
turing of any fatting beaſt, rejected, 
Salt v. Swaine, | 297 
2. A modus to pay foutperice a milch cow 
on Eafter Monday, in lieu of tithe milk 


of the preceding year, is good, Shaw . 


v. Robinſon, 325 
3- A modus of twopence for every milch 
cow that has a calf, and one peany for 


* every milch cow that has not a calf, 


in lieu of the tithe milk and calf of 
ſuch cow during the year, is good, 
Townly v. Tomirnſon, 341. 
4. A cuſtom to pay a billing a year at 
Michacimas for every cow fed in a par- 
. ticulat townſhip, in lieu of the tithes 
of calves and milk, diſallowed, Worſley 
wv. Aydon, - 383 
ze A cuſtom to pay eightpence a cow, 
and fourpence a heifer, at Eager, in 
lieu of tithe milk and calves, is good, 
Smith v. Price, 446 


C RAY FORD. 


1. The rector of Craꝝford, in Kent, is en- 
titled to the tithes of the pariſh, both 
great and ſmall, in kind, Waiter v. 
Flint; 293 


+. See alſo Walter v. Flint; 508 


c RIGGLE STONE. 


t, The cuſtom of ſetting out the. tithes of 
corn and grain in the townſhip of 
Criggleffone, in the pariſh of San ll 
Magna, in Toriſbir-, is for the occupiers 
to bind tham into ſheaves, to put the 
ſheaves in equal numbers into ſhocks, 
and to ſet out 'every tenth ſhock ; and 
to ſet out the odd ſhocks in ſheaves, 
Toyler . Beaumon', 401 


2, The cuſtom of Crizg/eftore to pay the 
vicar of Soda Magna ſo much a year 
in lieu of tirhe hay and agiſtment, as 
covers the tithes of clover mowed and 
made into hay, 401 
Vol. III. ; 


CRONHAM. 

The rector of Crenbam in Glouceſter fpirey 
is entitled to the tithes of the pariſh in 
kind, and particularly to the tithes of 
the reeds or germins cut from the ſtools 
of beech and other trees; and alſo to 
the tithes of coppice or underwood cut 
by he lug, and laid in drifts, Walbank 
v. Hayward, $13 


CUN D E. | 
The rector of Cunde, in Shropſhire; is en- 
titled to the tithes of Harnage Grange, 
in kind, Adams v. Windjor, 4 


CURRY. 
The vicar of North Carry, with the cha- 
pelries of Weft Hatch and Stoke Gre- 
ory, in Somer/etſbire, thereto annexed, 
is only entitled to certain modu/es, in 
lieu of the tithes of aii and garden-ftuf, 
Wilson v. Hooper, ' | 499 


CURRY MALLET. 


* i, The rector of Curry Mallet, in Somer- 


fſeijbire, is entitled to the tithes of Park 
Farm, in kind, Palla v. Uiterman, 16 
2. He is alſo entitled to the tithes of the 
wool of lambs ſhorn at Md/ummer, 
although tithes had been paid for the 
lambs on Sr. Mark's Day, Pulinty v. 
Uterman, 17 


CUSTOM. 


1, A cuſtom that the tithes of agiſtment 
are only payable by thoſe who live out 
of but rent lands in the pariſh, is bad, 
Hill v. Bran, 19 


2. A cuſtom to pay five ſhillings an acre 
yearly for all lands ſowed with wheat ; 
two ſhillings and fixpence an acre for 
other grain; two ſhillings an acre tor 
meadows mowed ; one ſhilling- and 
fourperice an acre for upland graſs 
ground ; and two ſhillings and fix. 
pence for every farrow of pigs, is bad, 
the reſpective m, being too rank, 
as approaching too near the preſent 
value of the tithes, Torriano v. Leg fes 
61 


3- A cuſtom to pay fourpence a year for 
every orchard 1n lieu of the- tithes of 


Oo all 


— — 


| 
ſ 
; 
| 


all fruit trees in the patiſh, is bad ; for 
it is a modus of one tithe. in lieu of 
another, Torriano wv. Feafl, 62 notis 


4. A cuſtom to pay ninepence a cow de- 
paſtuted on meadow land, and ſixpence 
a cow i paſtuted on upland, in lieu of 
the tithes of all cows, calves, and milk, 
is bad, Torr iano v. Froſt, 62 notis 


5. A cuſtom, to pay nine ſhillings a year 
for every yard land; five ſhillings for 
every whole cottage ; and two ſhillings 
and ſixpence for every half cottage, in. 
cluding the yards, orchards, gardens, 
and appurtenances, diſallowed, alia i 
v. Merry, . + 66 
6, A cuſtom to pay two ſhillings in lieu 
of every tenth lamb which yearly falls 
in the pariſh, and continues alive until 
the twenty-ninth of June, and certain 


rates for every lamb under ten, is bad, 
Stanley Vs Sharpe, 67 


7. A cuſtom not to pay tithe wool unleſs 
the ſheep have been kept three months 
before ſhearing time, is bad, Fore; v. 
Fleet, WA) 

8. A cuſtom to pay two ſhillings and ſix- 

pence for every lamb yeaned, from fix 

do ten, is good, Tuhidl v, Day. 85 


9. A cuſtom to pay ſixpence af nere for 
grazing ground, when fed with barren 
euattle, and fourpence an acre for after 
graſs, is good, Tathill v. Day, 8g 
to, A cuſtom not to cut the corn until it 
is full ripe, and then to ſet it out in 
ſhocks, and tithe the ſame as it is cut 
down, without waiting until the whole 
field is reaped, ſeems goad, Mather v. 
Holmwwvod, 3 119 
11. A cuſtom to one ſhilling a year, 
in lieu of the uber of a — — 

of marſh land, is good, WV bite Vs Lavien, 

| | | 154 
12. A cuſtem to pay two ſhillings an acre 

in hen of the tithe of all grain reaped 
from the inclo/ed arable lang: of 4 pariſh, 
and one ſhilling and fixpence an acre 
for the tithes of the grain reaped on 
the Com mIn field arable lan t therein, is 
bad, the ſums being too rank to con- 
ſtitute a good mc d'a:y Gale v. Carpenter, 
83 173 
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13. A. cuſtom to pay one ſhilling a year 
* Michaelmas For every ker ballet 
agiſted in the pariſh, in lieu of the 
agiſtment tithes of all barren and un- 
profitable cattle, is bad, Bo/cawer v. 
Roberts, 174 


14. A cuſtom to pay one penny for any 
Small quantity of hemp ſown in the 
pariſh, is bad, Boſcawen v. Roberts, 174 


15. A cuſtom to pay fourpence a year, in 
lieu of the tithes of potatoes tilled in a 
ridge in the field for family uſe, and not 
for ſale, is good, Boſcawen v. Roberts, 

Ke 6 OY 174 

16. A cuſtom to pay on St. Thomas's Day 
four ſhillings for every acre of wheat, 
and two ſhillings for every acre of lent 
corn which had been rea 2 the 

riſh during the preceding harveſt, in 
lieu of the tithes of ſach wheat and 
corn, is bad, Hulſe v. Munk, 212 


17. Quere, Whether a cuitom to pay 
twelvepence an acte for moor lands, and 
ſixpence an acre for upland:, in lieu of 
the tithes thereof, be good, Hul/e v. 
Monk, l 213 

18. Quere, Whether a cuſtom to pay 
twopence for my day's math of mea- 
dow ground, and a penny for — 
day's math of lays or paſture ground, 
in lieu of the tithe hay thereof, be 
good, Taylor v. Eardley, 234 


19. 2eere, Whether a cuſtom that no 
tithes are payable for wool or lambs, 
unleſs the ſheep have been kept a whole 
year; that if they are ſold beſore the 
third of May, a penny a ſheep, and a 
' halfpenny a lamb ſhall be paid; that if 
they are kept a year. that a halfpenny 
for eyery lamb under ſeven ſhall be 
paid; and that if there are ſeven or 
more, that then the tithe fhall be pai 
in kind, and the parfon pay one penny 
halſpenny for every lamb; be good, 
Taylor v. Earaley, 234 


20. A cuſtom to pay four ſhillings for 


every ten lambs fattened; two ſhillings 
for every five lambs fattened ; four- 
pence a p eee for all under five; and 
for all above ſuch five, and under ten, 
fourpence a piece, on the ſhearing day; 
and threepence a piece for all other 
lambs 
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„bende bred in the pariſh, in lieu of the 27. A cuſtom to pay one ſucking pig in 


- tithes of ſuch lambs, is bad, Wood v. 
Harriſon, 252 


51. A caffom to make the firſt crop of 


clover into hay, in lieu of the tithes of 
- the ſecond crop, is good, Wot v. 
Harriſon, 251 
22. A cuſtom to make even at Eafter for 
as many calves as had fallen between 
Lafer and Fafter; viz. That if a 
farmer has ten calves, he is to pay the 
tenth calf, when five weeks old ; that 


if ſuch calf was five weeks old at Hh 


rec Day, it ſhould be paid then; but 
if it was not, to be paid at the month's 
end; if but ſeven calves, then to 
one calf, and receive three halfpence, 
&c. diſallowed, Serjeaunt v. — 
| 201 
23. A cuſtom to pay fourpence for every 
cow that has a calf in the pariſh, in 
lieu of the tithe milk and calf; two- 
nce halfpenny for a heifet of the firſt 
calf fallen in the pariſh, in lieu of tithe 
milk and calf; twopence for a fart 
milch cow, in lieu of tithe milk ; three- 
— for a cow. and _ * — — 
e pariſh, but brought in for depaſ- 
— twopence for a heifer kept a 
year in the pariſh; and twopence for 
the depaſturage of a fatting beaſt, re- 
jected, Cal v. $waine, 297 
24. A tuſtom to pay one penny a ſheep 
for all ſheep bought after Candl-mas 
Day, in lieu of the tithe wool and lambs 
thereof, rejected, Salt v. Scoring, 297 
5. A cuſtom that the tithe wool of all 
ſheep in the owner's poſſeſſion before 
andlemas, ſhall be paid to the vicar 
or that year, rejected, Salt v. Swe, 
297 
26. A cuſtom that if a farmer have only 
ſeven lambs, he ſhall pay one to the 
vicar, and receive from him one half. 
penny for each lamb, from ſeven to ten, 
on May Day, in every year, when he is 
to take the tithe lamb away ; the owner 
being to chuſe the two beſt, and the 
vicar the third beſt ; but that if the 
farmer have leſs than ſeven lambs, the 
vicar ſhall have a halfpenny a Jamb, 
rejected, Sai Y Sun, 297 


29. The fame cuſtom as to gollings, to 


ten; one pig in ſeven, the vicar paying 
one halfpenny for every pig from ſeven 
to ten; the tithe pigs to be taken at a 
fortnight old, re} , Salt Vs Sabine, 


23 


be taken away at two months old, re- 
jected, 298 


29. A cuſtom that every inhabitant, hav-- 


ing any lamb or lambs yeaned therein, 
ſhall pay, on Mid/»mmer Day, twopence 
a head for all under ſeven; one lamb 
in eyery ſeyen, receiving ſixpence ; one 
lamb in eight, receiving fourpence ; 
one lamb in nine, receiving twopence ; 
and one lamb in ten, without receiving 


auy thing, is good, Shaw v. Robinſon, 


| ES 325 
30. A cuſtom to pay, on Fafler Monday, 


twopence an acre for every acre of 
meadow or paſture nd that has 
been mowed and made into hay during 
the preceding year, in lieu of the tithes 
of hay, and depaſturing barren and un- 
profitable cattle of the after graſs, is 
good, Shaw wv. Rotin/on, - 325 


31. A cuſtom that every inhabitant, hav- 


ing any ſheep ſhorn and depaſtured in 
the pariſh, ſhall, on or before „% Pu 
rification, pay the full tithe of wool, 
thereof on ſhearing day, although. ſuch 
ſheep has been brought in after the 
preceding ſhearing day, ſo as they were 
there on the Purification ; and that if 
the ſheep be brought in after the Puri- 
fication, and ſhorn in the pariſh he ſhall 
ay on ſhearing day the fleece of eve 
uch ſheep ſheared; ſo much a fac 
for every 6x ſheared ſheep depaſtured in 
the pariſh ; and threepence a ſheep for 
all ſheep not ſheared in the pariſh, and 
brought in after h Purification, Shaw 
v. Rotinjon, 326 


32. A cuſtom to Pay teapence an acre for 
aita 


mezdow and- paſtare ground occupied 
by perſons living out of the pariſh, in 
lieu of the tithes thereof, is good, Shany 
Te. Robinſon, "ooo 


33. A cuſtom that every occupier who 
keeps a cow, except a milch cow, ſhall 
pay a penny iu lieu of all agiſtment 
tithes of dry, barren. and unprofirable 
O0 2 | Cattle, 
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eatile, is bad, Townley v. Tomlinſon, 


| be | | „K 
34. A cuſtom that the occupiers of lands 
hall ſet up the tithes of corn and grain 
in ſheaves and hattocks, and that in 
conſide ration thereof they ſhall only 
pay the tenth hattock, and nothing for 
odd hattocks under ten; and that the 
corn and grain in each cloſe, of each 
kind, ſhall be tithed diſtinctly, with- 
out counting out of one cloſe into 
another, or out of one kind of grain 
to another, is bad, Townley v. Tem- 
n, . 341 
35. A cuſtom to pay one pig, if the num- 
%t be above mi 4 ok ſeven- 
teen; two pigs, if under twenty-ſeven ; 
and ſo one pig for every ten pigs above 
© ſeventeen, flowed, T7 ownlty v. Tom. 
_ linjon, * 342 
36 The ſame cuſtom as to geeſe dil. 
: allowed, 342 


37. A cuſtom that the tenants of certain 
lands which are tithe free in the hands 
ol the owner, ſhall pay one halfpenny a 
Jour to the parſon, in lieu of the tithe 
hay thereof, diſallowed, Townley v. 
' Tomlinſon, * "948 
38. A cuſtom to pay on All Saint's Day 
th:rteen ſhillicigs and fourpence, in lieu 
of every tithe calf ſold before that 
day; that if the breeder has only four 
Calves in a year, no tithe is to be paid 
thereof; that if he has five, he is to 
pay half a calf; if fix, a whole calf; 
if fifteen, a calf and a half; if ſixteen, 
two calves; and if more than ſixteen, 
© then every tenth calf; but that if the 
breeder keep his calves until 4% Sale, 
Da, he ſhall pay the tithes of ſuch 
calves in kind, diſallowed, Szowgden v. 
Shotren, 369 


39. A farm modus of twenty pound a 
year diſallowed, Edwards v. Burroughs, 


374 

40. A cuſtom to pay twenty four pounds 
a year on Lady Day, in lieu of all vi- 
c rial tithes arifing on the deme/ne lands 
of a minor, and of the tithes ariſin 
from the flick of fbup called rhe hall 
finek, which ,the lord of the manor was 
entitled to feed throughout the year on 


all or any of the 2 ground. therein, 


and from twenty-three days after the 
farmer of the tithe farm had began 
harveſt," to Lady Day following, on all 
the lands of the manor now ſown with 
corn or grain, . diſallowed, Tookie v. 
Cornell, 475 
41. A cuſtom firſt to make hay into 
ſtaddles or winrows, and afterwards to 
ſeparate and divide the ſame into ſe- 
veral parts, as near as may be, and after 
it is ſo ſepatated and divided, to ſet out 
the eleventh part of the hay, without 
goil ing the ſame, as and for rhe tithes 
of ſuch hay, is good, Hurd v. . 
| | 381 
42. A cuſtom to ſever wheat, and 
bind it up in ſheaves, and place the 
- ſheaves in ſhocks, and then to pitch 
nine ſheaves into the waggon, leaving 
the tenth ſheaf for the rector, is good, 
Brograve v. Mace, 397 


43. A cuſtom to ſever barley and oats, 
and divide them into ſwarths, and 
to ſet out the tithes as they lay in 
ſwarths, when the barley | oats is 
cut with the ſcythe, is good, Brogrove 

_—_—. Mace, | 398 
44+ A cuſtom to put the ſheaves of barley 
or oats, when mowed, into ſhocks, and 
to throw them-in heaps on the ſtubble, 
until enongh is collected to ſet out 
the tithes thereof, is good, Brograve v. 

8 Mace, 398 


45. A cuſtom to give a rector three if inis, 
or a right of 9 * fifteen ſheep 
on @ common at all times of the year, 
in liev of the tithes of ſuch common, 
is good, Nayler v. Bilton, 399 


46. A cuſtom to ſet out the tithes of corn 
and grain in ſhocks, and the odd ſhocks 
in ſheaves, is good, Taylor v. Beaumont, 

| 401 

4% A cuſtom to pay five ſhillings an acre, 
in lieu of the tithes of weld, is good, 
7 ay.or v. Beaumont, 405 


48. A cuſtom to pay ſo much a year in 
lieu of tithe hay includes clover-graſs 
made into hay, T aylor v. Braumont, 40t 


49. A cuſtom to ſet out wheat by every 
renth ſbeaf in the open field, in ſuch a 
way as It may be compared with the 

nine 
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nine parts, and to tithe ſuch a quantity 
at a time as the number of men em- 
ployed, the acres to cut down, and the 
circumſtances of the weather make moſt 
convenient tothe farmer, without being 
injurious to the parſon, is good, 4 
drews v. Eaton, 408 
50. A cuſtom for the landholders who 
reſide in a pariſh to pay ninepence an 
acre, and thoſe who refide out of the 
- Pariſh tenpence an acre, in lieu of all 
tithes, both great and ſmall, ariſing 


therein, is good, Pennell v. Odling, 


| 444 
51. A cuſtom that the rector ſhall have 
A BUCK in the ſummer ſeaſon, and 

A bot in the winter ſeaſon, and the 
run.of a horſe throughout the year, in 
lieu of the tithes of certain park lands, 
is good, Piper v. Chapman, 451 


$2. A cuſtom to pay ſo much for the 
tithes of cows, calves, &c. by owners of 
land who occupy the ſame, is good ; 
and a perſon who holds lands on a leaſe 
for three lives is an owzer of the land 
within the benefit of the cuſtom, Haw- 
kins v. Channon, 452 


53- A cuſtom to pay tithes in kind for 
the feeding of — Gn cattle under a 
— old, and fourpence an acre for all 

rren cattle above a year old, if de- 
paſtured for the courſe of one month, is 


good, Bateman v. Aiſftroppe, 464 


54. A cuſtom that the wool of all ſheep 
in hand on the ſtearing day, though 
depaſtured in the pariſh leſs than a year, 
ſhall be taken in lieu of the agiſtment 
tithe of all ſheep depaſtured from ſhear- 
ing day until they are ſoid, is bad, 
Bateman v. Aiflroppe, 463 


A cuſtom to threepence a-head 
W ſheep 44 — Candlemas 
Day and ſhearing day, and a foece for 
every ſcore of ſheep brought in after 
the ſecond of February, is bad, Bateman 
v. Aiftroppes 463 


56. A cuſtom to pay a halfpenny for every 
fleece of wool and every lamb under 
five, called odds of woo! and lambs, in 
lieu of tithes in kind, is bad, Bateman 


Ye. Aiftroppes 462 


57. A cuſtom to pay for every dwelling- 
houſe and fire-hearth, yard, or — 
tithe, otherwiſe called ot and wax, 
twopence halfpenny, is bad, 402 


58. A cuſtom ſtated to pay for every calf 
under ſeven an halfpenny, and if ſeven 
then twentypence a-year, in licu of the 
tithe thereof in kind, 462 


59. A cuſtom or modus to pay ſixpence 
a- year at Eaſter, in lieu of all tithes, 
oblations, and eccleſiaſtical dues what- 
ever, ariſing on -l/ and every or any of 
the farms and lands in a particular town= 
ſhip, is bad, Heathcote v. Appleton, 478 


60. A cuſtom ſtated thus ;—* That the 
« occupiers of the ancient cultivated 
& lands in the townſhip of Symond's 
„% Word, had immemorially paid, at 
„% Eafter, three pounds as a meu, in 
*« Jicu of all kind of tithes, and for all 
« and every the meſſuages and lands 
« anciently cultivated and improved in 
% Symona's Nas; AND ALso, after 
* other lands there were taken in and 
„% cultivated a like ſum of three 
4 pounds a- year, in lieu of the tithes 
*« of ſuch uncultivated lands, making 
together fix pounds a-year, is bad, 
Heathcote v. Appletcn, 478 


61. A cuſtom that the farmer ſhall b nd 
his wheat into ſheaves, and ſet itupin 
ſtiches or ſhocks of ten ſheaves each, 
and place a bough on every tenth ſtich 
or ſhock. beginning at that end of the 
field from whence he carries in his nine 
parts, and that if there be any odd 
ſtiches the tithes ſhall be fer out in the 
ſan e manner in ſheaves, with a bough 
on every tenth ſheaf, is good, 7 he Hg 


of Excter v. Skinner, 


486 


62. A cuſtom that the farmer ſhall bind 
his barley and oats into ſheaves, and 
place them in dozens of twelve ſheaves 
each, with a buugh- on every tenth 


dozen, and that 1 


there ale any odd 


dozens, the tithes ſhall be ſet out by 
ſheaves, is good, 7 he Biſhrp of Extter 


D. Singer, 


486. 


63. A modus to pay twenty-ſeven pounds 
a-year, in lieu of the tithes of farms 
worth fix hundred pounds a- year, dif» 
allowed, Bowles v. Comer, c19 


Qaz 


- 


* — 
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A cuſtom for all the occupiers of to feed hogs with within the pariſh of 
Wh; oſs in a particular townſhip — a Greenwich, Wiljon v. Maſon, 285 
14 t pen, in lieu of the tithes of hay, is SY | | 
void, Travis v. Oxton, 531 . 
65 A cuſtom to pay fixpence for every 23 | 
d 8 the Incioſures, and ſ 
fourpence for every lamb depaſtured in E 
the Crmmen. and Lanes of a 2 in | . 
. 
A cuſtom to pay two ſhillings and ſix- . he vicar 1, 1 ts 
* for ut Au in lien of tithe 18 3 he 8 3 of potatoes 
pigs, is good, Day v. Lake, 539. 3 1 1 
a 2. The vicar of E/ Hem is only entitled 
CYDER axny PERRY. 5 to a 5 of forty — in 
A coftom to threepence a pipe of lieu of the ſ:nall tithes ariſing on the 
oyder in a e divifion of a  Demeſne Lands of the manor of Nether- 
pariſh, in lieu of the tithes thereof, and poole, Travis v. Oxton, 531 
| twopehce a pipe in all the reſt of the 3- The cuſtom for the occupiers of cer- 
pariſh ; and that if the owner ſell the tain farms in the townſhips of Little 
apples he Gal pep the tenth penny they Satten and Great Sutton to pay a tithe 
produce, ſtated, Serjcauit v. dune, you, in lieu of the tithey of hay in 
| | s 262 ind, is void, Travis v. Oxton, 531 


The vicar therefore is entitled to the 

| " © tithes of bay of the ſaid rownſhips in 
9 0 kind, Travis v. Oxton, 531 
x 5. He is alſo entitled to agiſtment tithes 

D. for all barren and unprofitable cattle 
'F fed on lands in the ſeveral townſhips of 
D E C U M A N 8. Great Sutton, Little Sutton, and Eoft 


Ham, Travis v. Maſon, 531 

The vicar of the pariſh of Saint Decu- | 

man's, in Somerſelſbire, is only entitled E L 8 T RE E. 
to twopence a cow in lieu of tithe milk; 1. The rector of Elfree, in fergfira hire, 
to ſixpence for every calf fallen, fold, or is entitled to the great and ſmall tithes 
killed, in lieu of tithe calves; to one gf the pariſh of E free, and alſo to the 
ballpenny for every calfreared ; to one tithes axifing on Barbam Weed Common, 
penny for 7 ancient N ; and in kind, Clark: v. Roads, 488 
o one penny for every acre or gratis cut . ; | 

or moved u. the firſt year after the 17 nbabitants of Fre cannot torn 
tillage thereof, Cleve: v. Knyfion, 447 Cine, but it is open to every other 
kind of commonable cattle, Clarke v. 
DENNY ABBEY. Road., | 489 
See WATERBEACH. 3. Lure, Whether there are not cer- 
11 5 | ” tain moduſes in the pariſh of E/free, 
DEPTF,OR D. | * 


The vicar of Dep:fors, in Kent, is not E R I T H. 
entitled to the tithes of tbe Mater Corn The vicar of Erith, in Kent, is entitled 

N. d, or to the tithes of the Wind M to the ſmall tithes of the pariſh in kind, 

uſed for the purpoſe of grinding meal Gilbert v. Brea, 476 
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ERRISWELLTL, 


The rector of Erri/evell, in Suffolk, is en- 
titled to the tithes of all rabb:es taken 
in the warrens and borders of the pariſh, 
and ſold by the owners or occupiers 
thereof, Ba v. Robinjon, 479 


EVIDENCE. 
1. Jure, Whether a modus of four 


unds a-year, in lieu of the tithes of . 


ind anciently worth fo nds, be- 
of the valu 


ing the exact tenth part value, is 
evidence of its being a good modus, 
Noel v. Bargin, 272 
2. A depoſition reſpecting modu/es not 
allowed to be read, $a Ve. Swanne, 

| | 299 

3. A copy of an anſwer not allowed 


to be given in evidence, Salt v. Swaine, 
299 

„An indenture between the owner of a 
village and the vicar of a pariſh made 
with the conſent of the patron, and re- 


citing that a certain modus had been. 


id, and continuing the payment of it, 
1 no proof of its legality, Lloyd v. 
"Yo 

$47 


Mortimer, 


&+ See alſo Froome V. Rawlies, 


EWHURST. 
rector of Ewhurſt, in Surry, is enti- 
tled to the tithes of -calves, milk, and 
ſheep, and to Faſter offerings ; but 
uere as to the tithes of corn and hay, 
and the tithe wood of Cowverwood Farm, 
Bickerton v. Chennell, 454 


F. 1 


1s H. 


1. The manner in which the tithes of fiſh 
caught in the fiſheries of Sairr Eu“ 
and Megawvifſey, in Corawail, (hall be 
paid, Wilkams v. Baron, 132 

2. The manner in which the-impropriator 

of Saint Kewern, in Cornwall, is enti- 
tled to the tithe of fiſh, Wills oo 
n — 38; 


3. The manner in which the vicar. of 
Madron, in Cormwall, is entitled to the 
tithe of fiſh, Burla/e wv. Batten, 499 


FLANDEN. 

The vicar of Heme! Hempflead, in Hertford- 
Sire, or his curate, is entitled to the 
tithes of the chapelry of Fianden, Stir- 
ling v. King, 87 


FORD. | 

The rector of Fo-d, in Shropſhire, is enti- 
tled to the tithes of the coppice wood 
and black poles cut in Lick oy Coppice, 
Amler v. Jackſon, 225 


FRAMDEN, 
The yicar of Framden, in Suffelh, is enti- 
tled to the tithes of the pariſh in kind, 
Beaumont v. Shileoti, 171 


FRE ETH OR E. 
The vicar of Feeethorpr, in Vertolt, is en- 
titled to the tithes of c/;wer hay atiſing 
in the pariſh, bit. v. Read, * 158 
2. The vicar of Freeth:rpe is only entitled 
to a modus of one pound, nine ſhillings, 
and twopence a-year, in lieu of t 
tithes of Good's M, Holly Holmes 


Marſb, Great Mill Marſo, Upper Dar- 


4, Lower Darley, Long ard Mar, 


Little Mill Mur, and Little Darly, 
21 5 


Emmet v. White, 


FROME VANCHURCH. 
1. The rector of Frome Vanchurch, in 
Dorſetſbire, is only entitled to a modus 


of one ſhilling and twopence a-year in 
lieu of the the of milk, cows, and 


calres, ariſing in the out-tithing of 


Catiifleek, Churchill v. Cabell, 108. 


2. The lands called Chentinar/e Farm lie 
in the out-tithing, Churchill Vs Cabel, 


119, 


FRUIT. : 

1. A modus of fourpence for every or- 
chard, in lieu of the tithes of all fruit. 
trees, is bad, Torriazo v. Lea, 62 

| molis 

2. A cuſtom that for meat pears and; 
apples. for ſale the tenth buſhel is 
094 payable. 


% 


— 


' 


payable at the tree, but that when the 

owner gathers them, giving notice thereof 
do the vicar, or when, upon 
by the vicar, the owner houſes the tithe 
Un and apples, and ſells them with 

his Own, he ſhall pay at Eafer the tenth 


penny of what they produced, difallow- 
ed, Serjeaqat v. Ada, 262 
FURZE. os 


I. Ouere, Whether furze cut upon an | 


Eſtate, and uſed for the purpoſe of firin 


a lime-kiln, the lime of which 48 


entirely pſed for the making of manyre 
to improve the land, or the burning of 
bricks to repair the buildings of the 
ſaid eſtate, titheable, Yateman v. 
. Lobel 

» Furze uſed for burning of lime, though 
p the lime be uſed for 4 the — 
lands and other purpoſes of huſbandry 
thereon, ſhall pay tithes, Perfoid v. 
Bartley, 353 
3. Furze cut on a large common in right 


of lands holden in another pariſh, and 


| Uſed for the burning of lime to make 
' bricks which are entirely uſed for 
the neceſſary repairs of the farms in the 

© pariſh where the land lies, ſhall pay 
tithe to the vicar of the pariſh in which 
ſuch furze was cut, Eilis v, Ferner, 
r 1 uy 382 


a, 
GARSTANG. 


1. The demeſne lands of the manor of. 


Pilling, in the pariſh of Garftang, in 
Lance fvire, although they were for; 
meriy parcel of the abbey of Cocker- 
and, and tithe free in the Lads of the 


abbot, are liable to tithe, Townley v. 


Tomlinſon, | 
2. See alſo Towley wv. Tomlinſan, 
G E ESE. 


J. A cuſtom that if the owner have ten 


37 
336 


goings hatched in the pariſh, the vicar 
mall have one, byt that if be have only 


3 \ 


made 


| wt 
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ſeven, the vicar to have one on paying 
one farthing a eofing from ſeven to ten, 


the tithe goſling to be taken away at 
two months "i, rejected, Salt v. 
Scuba ne, 298 


2. A cuſtom to one goſling if the 

number — BG — I under 
ſeventeen; two, if above ſeventeen and 
under twenty-ſeven ; and one for every 
ten above ſevgnteen, diſallowed, Town- 
ley v. Tomiin/on, 342 


GILLINGHAM, 


The vicar of Gillingham, with the chapel- 
ries of Mottiſcomb, Eaft Over, and Weſt 
Over, in Dore: ſhire, annexed, is entitled 
to the ſmall tithes of the * of 
Metiiſcomb in kind, Hume v. Wright, 

| 520 
G LOSSO f. 


The impropriator of the rectory of G1 e 
Dale, in Derdyſbire, is entitled to the 
tithes of corn, grain, and other great 
tithes, atiſing in the village of CH. 
otherwiſe called Marnjcn Field, in t 
ſaid pariſh and county, h Duke of 
Nerfelt v. T ayer, t 112 

GNOSALTL, 
The impropriator of the tithes of the pa- 
riſh of Gro/all, in Stefforoſhire, is en- 
titled to the /ixt-entb part of the corn 
and grain, and the nu part of every 
other titheable matter ariſing on the 
lands belonging to Walten Grange, Le 
Clere wv. Jones, 541 


GRANGE DE LYNGS. 


The large tract of land called Grange de 
Lyng:, adjoinirg to the pariſh of Ry/ome, 
in Lincolaſbire, is not titheable to the 
rector of Ry/ome ;'and guere, if it be 
not tithe free while in the manurance 
of the owner of the inheritance, as 
having formerly been parcel of the 
monaſtery of Barkings, a monaſtery af 

the Pramonſtratenfion order, Bree v. 
Chaplin, | 499 

GRIMSTON. 


The improprigtor of Grimfon, in Dor/et- 
Sire, is entitled to the tithes of Lasg- 
ford Farm, Henning v. Willis, 2 
9 GRITTLINGTON: 


— WR. | SE A", £7 - 25 * 
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GRITTLING TON. 


The rector of Gritli»gton, in Wil:frire, 
is entitled to the tithe of milch cows 
and calves in kind, Pollock v. Serjeant, 


\ 377 
GWINEAR. 


The vicar of Gwinear, in Cornwall, is 


entitled to the tithes, except of corn 
and 415 ariſing on the two eſtates 
called Drewwallas and Beſpar va, in kind, 
4 Bennett V, Tocker, 460 


H. 


HAL TON. 


1. The rector of Halton, in Lancoſhire, is 
entitled to the tithes of corn, hay made 
on the natural meadows, turnips, and 
depaſturing of cattle on the Dem-ſre 
Lands belonging to Halion Hall, in kind, 
Meibertead v. Bradſhawe 426 
2. But it ſeems, that he is only entitled to 
one penny a rood, in lieu of the tithes 
of hay and clover grown on „ Low 
Grounds, Wethirbead v. Bradſhaw, 432 


3. The particular kinds of grounds which 
are conſidered Ley Greunds deſcribed, 
426 

4. The mill built on the ſcite of th Manor 


. Mill in this pariſh is an ancient mall, and 
free from tithes, 434 


HAMPTON. 


The rector of Minchinhampton, in Glau- 
celle ſhire, is entitled to the tithes of be 


Down and the Sheep Walk, Heaton v. 


Miller , | 3 7 3 


HARBURTON 


The owner of the tithes of Harburton and 
Hollywell, in Dewvenſhire, is entitled to 
verbal notice from the farmers to attend 
and fee the corn juſtly tithed, Helhyar 

7. Triſh | 129 


HARNAGE GRANGE. 


The farm and lands called Harnage Grange, 
in the pariſh of Ce, in Shropſhire, are 
not tithe free, although they were for- 


' merly parcel of the monaſtery of B54, 
the — of which were of the Cite. 


tian order, Adams v. Windjor, 7 


HARPTREE. 


1. There is a mos of twopence an acre 
payable for all land in the pariſh of 
He Harptree, in Somerſeſſbire, when 
ſuch lands are mowed and the produce 
made into hay, in lieu of the tithe hay 
of ſuch lands, Brickaale v. Earle, 422 


2, But guære, if there is not a diſtinction 
in this pariſh between arent meadows 
and moders meadow: as to the above 
modus, Brickdale v. Earle, 423 


HASCO MZ. 


The rector of Haſcomb, in Surry, is enti. 
tled to the tithes of Lodge Farm, Mark. 
ib Farm, Parkbatch Farm, Giles 
Farm, and Spring Field, in kind, Horton 
v. Goadard, 147 


HATFIELD, 


1. The vicar of King's Hal feld, otherwiſe 
called Harfie/d Broad Oak. in the county 
of Eſex, is entitled to tithes in kind of 
all wood and underwood felled and cut 
in Poplar's Wood, in Carter's Grove, and 
in thr Brunjerd Quarter of the pariſh, 
Wray v. Jocelyn, 204 

2. He is alſo entitled to the tithes of wood 
in kind in Waiter's Grower, Bajs Spring, 
Refe Wood, and Garland Spring, and alſo 
to the tithes of hops, wool, apples; and 
other ſaall tithes, Wray v. Barrington, 


479 
HAY. 


1. Coarſe graſs cut and made into hay, in 
order to ſupply the place of ftraw, 
and uſed for ropes to cover a hay ſtack, 
or to thatch with, is not titheable, 
Thorpe v. Bendlowes, 40 


2, A modus to pay two ſhillings an acre 
for meadow mowed, and one — 
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and fourpence an acre for upland graſs 
grounds, is too rank, Torriano v. Feaſts 
| | 62 nos 
3. A bill for the tithes of a few cocks of 
ruſhy hay diſmiſſed, Horton v. Goddard, 


| 149 
4. Clover hay is titheable as a ſmall rithe, 
bite Vs Read, I 58 


pence for every day's math of meadow 

ground, and one penny for every day's 

math of ley ground; in lieu of tithe hay, 

be good, T7 aj/or v. Exydiey, 234 

6. A cuſtom to make the firſt crop of graſs 

into hay, in lien of tithes of the ſecond 

crop, is good, Wed wv. Harrijon, 252 

7. The manner in which tithe hay ſhall be 

= ſet out when it is agreed to ſet it out 
\ in ſwarths, II Ce . Her, 279 


8. A cuſtom that inhabitants ſhall pay 
twopence an acre for all meadow. and 
paſture land, in lieu of che tithes of hay 
and of the agiſtment tithes of the after- 
graſs, excepting ſuch «lancs as were 
ſommer eaten and not mowed ; and 
that cute, ſhall pay tenpence an 
acre for the meadow and paſture land 
they had in the pariſh, including all 
graſs lands, whether mowed or eaten, is 

X good, Shaw v. Robinſon, 326 


It is no excuſe for not ſetting out the 
tithes of hay, that the parſon did not 
come to ſee it properly ſet out, on no- 
tice given to him that the mowing was 
in the graſs-cock, and ready to be tithed. 
Smith v. Maunare!l, 333 


10. A cuſtom that when certain lands, 
which are tithe free in the hands of 
the owners of the inheritance, are let 
to tenants, ſuch tenants ſhall pay one 
penny only a-year to the parſon in lieu 
of the tithe hay thereof, diſallowed, 
T onualey v. Tomiin/on, 342 


11. A cuſtom to make hay into winrows, 
and then to divide them into equal 
parts, and to ſet out the eleperth part of 
ſuch hay, without quoiling i:, as and ſor 
te 111hes thereof, is good, Hurd v. 
Buxion, 381 


12. A cuſtom to pay ſo much in lieu of 
tithe hay and agiſtment tithes extends 


13. A cuſtom to pay one 


5. Qrere, Whether a dur to pay two- 


to clover graſs, whether mowed or fed, 
penny an acre 
forevery acre of graſs mowed, the firſt 
year aſter the tillage thereof, in lieu of 
the tithe hay, is good, Claes v. Knyf- 
40%. ; 447 
14. A cuſtom for all the occupiers of 
houſes in particular townſhips to pay a 
till penny, in lieu of tithe hay, is void, 
_ Travis v. Orten, $31 


HEDGEROWS: 


1. Wood cut from hedgerows for ſale is 
titheable, Holt Ve Buck, 23 
2. Wood cut from hedgerows for fuel is 
titheable, Timmins v. Waugh, go 


HEMEL HEMPSTEAD. 


1. The curate of the chapel of Bowingdon, 
in the pariſh of Hemel Hempflead, in 
Herifordſhire, is entitled to an annuity 
of ten pounds a-year, Stirling v. Bur- 
rough, 5 75 

2. And to the tithes of the chapelry, 
Stirling v. King, 87 


HE MP. 


A cuſtom to pay one penny ſor the tithes 
of any ſmall. — of heme ſown in 
the pariſh. by an occupier of lands 
therein, is bad, Be/cawen v. Roberts, 


175 


HE MS WORT H. 


The manner in which the rector of Hem/- 
worth, in Yor kjbrre, is entitled to the 
tithe of the ſecond crop of clover hay ; 
of turnips fed off by ſheep which has 

id tithes ; and of the depaſturing of 

bs fatted for ſale, M cd v. Harri/on, 

250 


HIGHWORTH. 


The vicar of Highworth, in Wilfhire, is 
entitled to the tithes of clover ſeed, rye 
graſs ſeed, and ſaintfoin feed, Clark v. 
Stapler, 121 


HIGLE V. 


The vicar of Higley, in Sbrogſbire, is enti- 
tled to the ſmall tithes of the Woodend 
| Eftate, 


„ 


A 


as - | 


AY 0 WY TY my OO 
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Ffate, and the Cloverly Lands in kind, 
excepting firewood, for which @ /meke 
penny is payable yearly, Flaming v. 
Brown, : 194 


HOLBEAC H. 

The manner in which the vicar of Hol- 
beach, in Lincolnſhire, is entitled to the 
tithes of the vicarage, and particularly of 
hay, ſheep, and agiſtment tithes, Willi 
Vs Ha! 5, A 196 


. See alſo Wilks v. Fotheringham, 330 


HOPS 


1. Tithes of hops ſhall be accounted for, 
although no demand was made for the 
ſame until they have been dried, bag- 


ged, and paid the duty, Tones v. Fleet, 


72 

2. A cuſtom to pay the tenth pound of 
hops, when gathered and dried, ſtated, 
Bedford v. Sambell, $14 


HORNSEY. 


The rector of Horn/ey, in Middle/ex, is 
only entitled to fourpence an acre from 
the occupiers of lands therein. in lieu of 
all tithes, both great and ſmall ; the 
agiſtment of cows and other cattle ; and 
all other reftorial demands arifin 
therein, L/wyd v. Brown, 10 


HORSES. 


If a gentleman's coach-horſes are em- 
ployed occafionally in drawing manure 
from the pariſh in which 'the owner 
lives to his farm in an adjoining pariſh,” 
or are otherways uſed for purpoſes of 
profit, as by fetching coals, bricks, 
wood, &c. tithes are payable for de. 
paſturing them, Thorpe v. Benalower, 

Q 39 

2. Brood mares taken in to feed at fo 
much a week pay an agiſtment tithe, 
Hugill v. Coates, 73 

. Horſes kept for a poſt-chaiſe pay agiſt - 
; ment tithe, Willis v. oa, 295 


HOUGHTON. 


1. The rector of Houghton, in the county 
"of Darbam, w entitled to the grear aud 


CONTENTS, 
ſmall tithes of the pariſh in kind 
Thorpe v. Bead es, 33 


2. The rector of Great Houghton, in Nor- 
hamptonſbire, is entitled to the great 
tithes'in kind, and to two ſhillings an 
2 to four ſhillings a- head, for the 
tithes ofdepaſturing barren cattle, Good- 
fellow v. Roberts, 30 


HOOKER*S RENTS, 
See ALDGATE. 


HUCKLECOTT, 
See ChuRCapow x, 


— 


I. 


ICKLEFORD, 


The vicar of Jcileford cum Pirton, in Herts 
ferdſpire, is entitled to the tithes of hay, 
to all ſmall tithes, and to Ea/ter offer- 
ings, from the occupiers of land in the 
manor of Pirton, Barrett v. Fu- 
ater, 14 


K, 


KILVING TON. 


1. The rector of _ S:uth Kilvington, in 
Yorkfhire, is only entitled — 
from the owner of the grounds called 
Dial Park, one buck in the ſummer 
ſeaſon, and one doe in the winter ſeaſon, 
and graſs or paſture for one gelding or 
mare on the ſaid grounds throughout 
the year, in lieu of all tithes — 
arifing on the ſaid grounds, Piper v. 
Chapman, 448 

2. The cccuplers of lands in this pariſh - 

are not bound, by any cuſtom in the 
pariſh, to ſet out their tithes in ſhocks, 
ricks, and cocks, Piper v. Chapman, 

: 449 


KINALTON. 


A TABLE OF 


There are ceitain 'lihde in the parith of 


- 


Kinalion, in Nottinghamphire, that pay a 
modus of three pounds, twelve ſhillings, 
and twopence, to the vicar of Kinalton, 


and ſeven ſhillings and tenpence to 


the vicar of the adjoining pariſh of 


. Colflon Baſſett, in lieu of all tithes both 


2. 


great and ſmall, except the tithe of - 
eggs, Neel v. Burgin, 870 
The reaſon of this cuſtom ſtated, 274 


KINGSCLERE. ' 


The vicar of King felere, in Hampſbire, is 


entitled to the tithes of all graſs ſeeds in 
the pariſh, and to the tithes of corn, 


grain, and all other great and predial 
tithes in the vills of Laputee and Ba I- 
re/ham, and the lands called De La Heth, | 
1. A leaſe of tithes cannot be taken ad- 


Powlet v. Bates, 466 


KNOWLE, 
See BEDMINSTER, 


— 


L. 


LAMBS. 
See Suk ET AND Laus. 


LANDULPH, 


The rector of Landulph. in Corawall, is 


only entitled to one pepny at M:cbar/- 


- mas for every milch cow, in lieu of tithe 
milk; and to twopence a hogſhead vf 


eydet in lieu of the tithes of the apples 


of which it was made; but gare, 


whether he is entitled to the other tithes 
in kind, B. rd v. Sambell, 514 


LAUGHTON. 


1. The prebendary of Lavghron, in Ner+- 


Hire, is entitled to the great and ſmall 
tithes of Deep Carr's Farm, Stubbing's 
Farm, and the Horſe Cour/e, in the pariſh 
of S:wth Antes, in kind, Rogers v. 
Parkin, : 296 


2. 2nere, Whether the prebendary of 


Leughten is entitled to tithes in kind, 


or only to fixpenny moduſes in lieu of the 


CONTENTS; 


- tithe hay of certain lands in Sexth 4. 
fron, North Anfton, and I vod Roger 
* 472 

3. QAuære, Whether there is a modus of 
two ſhil ings a-year-payable to the pre- 
bendary in lieu of the tithes of the 
eſtate called Cotterell Woods, in the town- 
ſhip of Woodſerry in the pariſh of Autor, 
Rogers v. Champion, 4175 


L EAC HLA DE. 

The vicar of Leachlade, in Glouceflerſbire, 
is entitled to the tithes of be Priory 
Lands in kind, and to medu/ſes of nine- 
pon a cow, and threepence a calf, in 
ieu of the tithes thereof, Bowles v. 
Lucket, 125 


LEASE. 


vantage of by apurchaſor of the eſtate, 
-poleis it is aſſigned to him, Barber v. 
2. Specific performance of an agreement 
for a leaſe for tithes 8 v. 


Summer, 218 


3. If a perſon holds lands under a leaſe 
determinable on three lives, he is ſo far 
the owner of ſuch lands as to be thereby 
entitled to the benefit of a mo4us payable 
only by the owners of lands who ate 
alſo occupiers of the ſame, Hawk. ns v. 
Cbannon, 452 


LEIGHS. 


1. The tenth meal of milk in the pariſh 
of Little Leighs, in Eſex, is to be carried 
to the church-porch as the tithes thereof 
for the rector; for he is not obliged, by 
the cuſtom of the pariſh, to fetch it 
from the cow-houſe where the cows are 


milked, Morgan v. Neville, 152 
2. The ſame point again determined, 
Morgan v. Neville, 434 


LESTRINGHAM. 

The reQor of Lefringbam, in Yorkfbire, is 
entitled to the great tithes of the town- 
ſhips of Spawwaren and Appleton, and 
particularly to the great tithes of 4 
Demejne Landi of the manor of Spawnton, 
although the ſame were formerly 4 ＋ 
0 
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; of the monaſtery. of Saine Mary, near 
1 the walls of Tori, and were held, with 
72 the rectory of Leftringham, in any of 
of pPaſſelios by the proprietor of the monaſ- 
* tery. 3 4 v. Hartas, 503 
4 LETCOMBE BASSETT. 
Mn, The rector of Lercombe Baſſirt, in Berk- 
75 ire, is entitled to the tithe wool of 

ſheep fed on Court Down by a tack 

beokerd of the pariſh of Welt Cha/ow 
15 from the ewelfth of May to the fixth of 
5 June, and then ſheared in Ve Challow, 
4 and afterwards depaſtored on Cour! 
1 Daus until they are fold, Wills v. 
"ot Page, 299 
25 


LIMITATION. 


A bill demanding tithes of birry years 
diſmiſſed as to all tithes which had be- 
come due before fix years prior to the 
filing of the bill, Garrard v. Schollar, 


| | 415 
LITTLE LEIG HS. 
Se Leicus. 


See TE. 


LLANSANFREEDE. 
The prebendary of the prebend of L/an- 
fanfreede, in Radnorſhire, is only entitled 
to the ſum of one pound, fix ſhillings, 


the pariſh, and not to'two-thirds of the 
vicarial tithes, Morgan v. Williamr, 


451 
LLANVYNITH. 


The impropriator of Z/2»wynith, in Caer- 
marihbenſhire, is entitled to two-third 
parts, and the vicar to the other third 
part of the great and ſmall tithes of the 

riſh, by the cuſtom of which the 


| andholders are to give proper notice of 
„ the ſerting out of their tithes, Pryzher ch 
n v. Thomas, 359 
gr” 

of the LOUGHBOROUGH. 
nes, The rector of Loughb:rough, in Lricefler- 
parcel fire, is entitled to the great and {mall 


and eightpence a- year from /h wicer of 


tiches of Loughborough Park and Wider. 
brook Cloſet in kind, Bickbom v. Lang- 
dale, 139 


LUGWARDINE.. 


The vicar of Lugwardite, with the chapel 
of Saint Wranard's annexed, in Her: - 
fordſhire, is entitled to the tithes of 
Prio””s N in the ſaid. chapelty, Evans 
. Gwiliim, . 20 


LUMLEY. 


The grantees of the crown of the tithes of 
the prebendary of Lumley, formerly be- 
longing to the deanery of Cheft r, are 
entitled to the tithes of Grear Lumley, 
Little Lumley, and I} codſend, and parti- 
cularly to the tithes of thoſe lands which 
were formerly the Park, and to the 
lands called bite Croſs and Houghton 
Gate, in Little Lumley, Thornton wv. 
Lumley, 44 


LYMING, 


The rector of Lyming, in Kent, is entitled 
to the tithes of the hamlets of Sn 
and Puddleſworth in kind, Price d. 


M. 


MADRON, 

The vicar of Madre», in Corn 2/l, is, by 
the cuſtom of the pariſh, entitled to the 
tithes in kind of all fea-fith caught hy. 
the boats, leynes, and nets belonging to 
the ſaid pariſh ; and all boats, leynes, 
and nets which are houſed or moored in 
the pariſh during the intervals of the 
fiſhing ſeaſons, are reputed and taken to 
belong thereto, Borls/e v. Batien, 499 


MAIDS MORTONXN. 


The rector of Maids Marios, in Buiking. 
bamſbire, is entitled to the tithes of hay 
ariſing on the lands called 7% Dep 
Meado w, the Mradle 1 ac: uw and B ca 

Jord Meadou, Hutton d. Ste, 93 


WIN3TON 


* 
- 
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MAINSTON FIELD. 


MANURE. 

1. A crop of vetches or other 
ploughed into the ground while ſtand- 
ing, in order to meliorate the ſoil for a 
ſabſequent crop, is not titheable, He- 
ning v. Willis, 30 
2. If a 
ſionally employed in qr ny. manure 
for profit, tithes are payable for depaſ- 
furing of them, Thorpe v. Bent 


3. Quere, Whether fürze cut and burnt 
in a lime-kiln, the lime of which is 
| Entirely employed to manure the eſtate 
from which the furze was cut, be tithe- 
able, Yateman v. Cox, 307 
1. It is liable to be tithed, Penfold v. 
Bartlett, 333 


MARSHFIEL#D. 


The vicar of Mar/bfield, in Glonceferfoire, 
is entitled to the tithes, except of cows 
and calves. ariſing on Mar/bj:id Farm, 
in kind, and to a modus of fourpence 
a-year for every milch cow, and four - 
pence a-year for every calf, in lieu of 
the tithes of ſuch cow and calf, Mi. hel 
. Lampard, 58 


MARSH GIBBON. 
The rector of Marſo Gibbong in Bucking- 
bamſhrre, is entitled to the tithes of t 

pariſh in kind, Shurz vi Guy, 


| MAS SAM. 
The impropriator of Mafam, in Vorl. 
Shire, is entitled to the tithes of wool 
and lambs ariſing on-Sig /eworth Grange 
in the ſaid pariſh, Pitkerfgill v. Sargi- 
Jon; 275 
MATH ON. 
The impropriator of Mathon, in Worcefter- 
Fire, is entitled to the great and {mall 
tithes of Spout Farm, H-ngretn Farm, 
Hall Court Farm, and Cr farm, in 
kind; The Dias and Chapter of Weft- 
iner v. Gaul/liatt, 


vegetables | 
ntlemen's coach-horſes be occa- 


40 


16 


153 


MAT. SGN. 
The tector of Maron, in Gloueefler hire, 


* 


is entitled to the tithes of the pariſh in 

kind, Emwards b. Burroughs, 
" .MEGAVISSEY. 
vere, Whether the vicar of Megawi/iy, 
in Cornwall, is entitled to a tenth part 
of the portion of fiſh given to the men 
employed 'in the fiſhery; as the ſame is 
brought into the pariſh, as well from 
the ſhares of thoſe men who inhabit 
the pariſh of Meg, as from the 
ſhares of thoſe men ho are hired out 
of other pariſhes, Williams v. Baron, 
132 


374 


1. The rector of Merrow; in Kerry, is 
entitled to tithes for part of the lands 
belonging to Temple Corr: Farm, but 
thoſe parcel thereof, which were 

. of Clenden Park, and are now 
tecleſid were formerly part of the poſ- 
ſeſſions of the priory of Saint Fobn ef 
J-rujalem, and are Citehargod from the 
payment of tithes when in the occupa- 
tion of the owners, and when let to 
tenarits are only ſubjeR to a modus of 

ten marks a-yeaty ' Street v. vd, 
| 266 

2: A penſion of two pounds, thirteen 

- ſhillings, and fourpence'a-year is due 
from the rector of H to the owner 
of thoſe lands whith fornierly belonged 
to the nuns of Samt Margaret, 268 

MIDDLETON 

| (HAMPSHIRE.) 

The prebendary of Middleton, in Hamp- 
ſhire, is entitled to the tithes of the 
pariſh, excepting certain tithes with 
which the vicar is endowed ; but the 
eſtate called Foretos Farm, and the 
woodland called Her- Woed, are tithe 
free, as having been formerly parcel of 
the poſſeſſions of the abbey of / ber all. 
Wooacock v. [remonger, 5@ 


MIDDLETON 
(YoRNt5HIRE ) 
The rector of Middleton, in the Wald: f 
Yerkſbire, is entitled to the tithes of a 
Certain 


cel of 
ber ail, 


50 


alds rf 
s of 2 
ertain 
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certain of land, called « The 
% Tacelve Organ, lying in the 
Flatts, and of the two cloſes called 
Swang Clo/e and South Cloſe, Breary v. 
Manly, 43 


MILK 


1. The tithes of milk conſumed in the 
family of the owner of the cows not 
decreed, Hug v. Coates, 73 
2. The cow-keepers in the pariſh of Licile 
Leights, in E, are bound to catry 
the tithe milk by every tenth meal to 
the church porch, Morgan v. Neville, 
152 

3. Tithes are payable of milk produced 
by cows entitely fed on turnips, hay, 
and ftover, for all which tithes had 
before been paid, Beaumont v. Shilcot, 
172 

4 Ifa rector ſend his ſervant for the tithe 
milk to the farmer's houſe ſeveral times 
morning and evening, the farmer can- 
not refuſe to deliver the tithe milk to 
another perſon who comes for it in the 
reQor's name, although he do not know 
ſuch other perſon, or has reaſon 0 be- 
lieve that the rector ſent him, Serich v. 
Maundrell, 332 


MILLS. 


i, A water com mill which has been 
erected time immemotial is tithe free, 
and doth not loſe this privilege by 
being oecafionally uſed , either partially 
or entirely as a lead mill, Won v. 
Maſon, "i 287 

2. A windmill erected within time of 
memoty, and uſed for the purpoſe of 

rinding corn for diſtillation for a per- 


on not living in the pariſh, pays no 


tithe, Wilſon v. Mean 1287 


3. A mill formerly uſed as @ tucking mill, 
and afterwards converted into an oat 
mill, and uſed ogly for the grinding. of 
oats to feed the honnds of the owner 
is not titheable, Hick v. Trieftr, 365 

4. An ancient mill is not titheable, 474. 
v. Triift:, | | 395 

5+. A bill for tithes of a hand mill, erected 


for grinding malt, and worked by: the 


hands and labour of man, diſmiſſed, 
Garrard v. Schollar, 413 


6. A mill rebuilt on the ſcite of an an- 
cient manor mill is ſtiil to be conſider- 
ed as an ancient mill, #etherbeud wv; 

 Bradpaws * 439 

7. If the expences of a mill be more than 
the profits arifing from the mulRure 
thereof, it ſhall not pay tithes, Me. 
therhead v. Bradſhaw, 439 


MINCHINHAMPTORN. 


The rector of Minchinbamptony in Glones/- 
terſbire, is entitled to tithes in kind; 
both. great and ſmall, for all titheable 
matters ariſing in Hamgtor Great 
Down, Hampton Liitle Down, and A. 
ton Down, fleaton v. Miller, 373 


MO DUs. 
See Cus rou. 


MOLESCROFT. 


The impropriator of the tithes of the 
townſhip of Meles:rofi, in the pariſh of 
Saint Jab ef Brwy:rley, in the county 
of Yo 4, is entitled to receive them in 
kind, Lord Lon/de't v. Arnold, 519 


MOOR CRITCHELIL. 


The rector of Moor Critche!!, in Darſets 
ſvire, is only entitled to the ſmall tithes, 
but not to the tithes of corn and grain 
of Maar Criichell Farm; Bingham v. 
Ok: dens 20 


 MORCHARD BISHOP, 


The rector of Morchard Biſhop, in Des 
wonſhire, is entitled to have the tithes of 
hay, clover, and ever grafs ariſing on 
the farm called Higher Sourbrorty Lower 
Sout beott, and Madl. Mee, ſet out in 
gra's cocks and not in frrarths, Qu 
v. Lane, 538 
2. Quære. Whether there is a modus in 
this pariſh to pay threepence for the 
tithe hay of the andten! nt meadow 
belonging to Lower Southeorr Farm; 
and one penny for the tithe hay of 


Is 
* 


M dale Weir, Quiet v. Lang 5.49 
MORP&T.1, 


--* A+ TABLE OF 
" MORPETH. © 


The rector of Morpeth, in Northumber- 


land, is not entitled to the tithe of 
Morpeth Low Common in kind; but to 
a modus of three © ftinrs in lieu thereof, 
Dir. to a right of depaſturing fifteen 
on the ſaid common at all times 

of the year, Naylor v. Bilton, 399 


MOT TISFONT. © 
| The rector of Mantigfaur, with the chapels 
' , of Lockirley and Fa Dean, in Homp- 
Hire annexed, is entitled to the tithes, 
both great and ſmall, of Forden Farm, 
| Beverflock Farm, and the Common in 

kind, Jones v. Flat, 71 


a „ 
- 


N. 
 __'NASING, 
Luere, Whether there are not certain 
moduſes payable to the vicar of Na/ing, 
in E/ex, in lieu of the tithes of cows, 


calyes, milk, heifers, ſheep, wool, 


lambs, 


Swain, 


pigs, and goſlings, Salt v. 
; | 297 
See STAMFORDHAM. 
NEWTON CAP. 
The tithes of Nuten Cap Common, in 


the county of Durham, are payable to 


the Lr of M bitten, Cuthbert 
V, Us ight » 


NORTH CURRY. 
See Curry: 


* 


. 

1. If thete be a compoſition for ſmall 
tithes payable on the tenth of Oder 
yearly, and they are not paid until the 
twentieth of Oder, and the vicar 
then indorſes on his receipt, © Ta? 

" *6 norrce you art under mo agreement with 


i ie for your wicarial dit bes, ſuch notice - 


35% 


CONTENTS, 


s ſufficient;to determine the coripdfi- 
tion, Price v. Eluey, 

2, If there be a @ompoſition for tithes 

payable on Lady Day 1760, a notice, 

Aated the fixth of Ma (17509, is ſuf. 
ficient to entitle the rector to tithes in 


* Kind for the year 1961, Churchill v. 
Cabell, Nn Riese 
3. The owner of the corũ tithes of Har- 
burton, and Hally well, in Devonſhire, 
is entitled to have notice from the far 
mers to attend and ſee that their tithes 
ate juſtly ſet out, Hellyar v. Tri, 130 

4 Notice given in the month of Jazvary, 
is not ſufficient to avoid a yearly com. 
"poſition for tithes, ſubſiſting at M 
chaelmas preceding, Walter v. Flint, 
n 295 
5. If a compoſition expire at Mich nelmas, 
and the rector give notice after that 
time, but before any tithes for the ſuo- 
. ceeding year become due, that he will 
take his tithes in kind for ſuch ſucceed- 
ing year, it is ſufficient, Smith v. 
Maund:el', 332 
Notice given on the nineteenth of 
Ditember adjudged ſufficient to deter- 
mine a compoſition ending on the 
- twenity-ſixth of the ſame month, Gla/s 
v.Caldwall, | 495 


NUNEATO N, 


The vicar of Nuneater, in Warwickſpire, 
zs entitled to the tithes atiſing in Horton 
Field, in the townſhip of Arrleborough; 
excepting William's Field and the Bog- 
gy Meagow near Attletorough Bridge ; 
4 the ſmall tithes of which there is a 


6. 


modus of twelve ſhillings a- year, Hud- 
aegferd v. Smithy I. 
O. 
ORPINGTON. 


The cuſtom of the patfiſh of Orpington, in 
Kent, is to ſet out the tithes of wheat. 
tares; and other grain in ſhocks and 
292 

IE RS. 


not in ſheaves, Green v. Briget, 
OB 


„in 
cat. 
and 
292 
RS. 


OSTERS.' 
Ofiers growing on boggy land ſeem tithe. 
able, Salt v. Sim ,, 297 


P. 


PENSCOMB. 


The rector of Penſeomb, in Herefordfire, 
is entitled to the great and ſmall tithes 
of the pariſh in kind, Glaſt v. Caldwal!, 


403 


PAD BUR. 


The vicar of Padbury, in Buckinghamfhire, 
is entitled to his tithes in kind, and to 


Taler offerings at the rate of t nce 
a-head, Haiftead Vs Merry, INT 66 
PIGS 


1. A modus to pay two ſhillings and ſix- 
© pence for every farrow of pigs is too 
rank. To-riano v. Fraff, 62 014 
2. The third pig in ſeven is the tithe 
thereof, Horton v. Goddard, 149 
3. A modus of one ſhilling in lieu of the 
tithe pig diſallowed, Hul v. _ 
vo7 

4. A ſpecial manner of tithing pigs ſtated 
and diſallowed, Serjraunt ED _ 
262 


5. A cuſtom that if any one of lands 
have ten ſucking pigs, the vicar ſhall 
have one. but that if he have only 
ſeven, the vicar ſhall have one on paying 
one halfpenny for each pig from ſeven 
to ten. and taking the tithe pig away 
at a fortnight old, rejected, Sit v. 
Saxaine, 298 

6. A cuſtom to pay one pig if the num- 
ber exceed ſeven, and be under ſeven- 
teen; two pigs if above ſeventeen and 
under twenty-ſeven ; and one P's tor 

every ten pigs above ſeventcen. diſal- 
lowed, Townley v. Tomli ſor, 342 


7. A euſtom to pay two ſhil.ings and ſix- 
Vol, III. 
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- 


of tithe pigs is good, Day v. Lake, 


PILLING. 


1. 2 7 of the 2 8 
| illieg, in iſh of. Gar- 
Hang, in Lane bire, is entitled to the 
tithes in kind ariſing in the manor of 
Pilling, Townley'v. omlinſon, 31 
2. The tenement in the ip of Pi. 
ling, called Het -i Farm, pays a modus 
ol ten ſhillings a- year, in lieu of tithes, 
Tewalzy v. To otalinſon, 33 


3. Are, If there are not moduſes 
in lieu of the tithes of the other Ede in 
the townſhip of Pilling, Townley, v. 
Tomlinſon, | 35 
4+ Thar part of the townſhip of Pill; 
which was formerly part of the monaſ- 
tery of Cocker/and, a monaſtery of the 
Premonſtratenſian order, is not exempted 
from tithes when in the immediate oc- 
cupation and manurance of the owner 
of the inheritance, Townley v. T omiin- 
Jon, 338 
There is a modus of twopence a. year 
- in lieu of the tithes of garden ſtuff, in 
the townſhip of Pilliag ; and twopence 
a cow that has a calf ; one penny a cow 
that has no calf, in lieu of tithe milk 
and calves, Townley v. Tomlinſon, 341 


6. There feem alſo to be medu/es in lieu 


of the tithes of corn, grain, and hay, 
Towsnley v. Tomlinſon, 341 


PLEADING. 


1. To a bill brought by the leſſee of an 
impropriator for the tithes, the impro- 
priator muſt be a party, Henning v. 
Willis, 29 

2. A bill to recover the moiety of the 
tithes of a particular townſhip need not 
make the perſon under whom the plain- 


tiff claims, a party to the bill, Townley | 


v. Toml:nſory £3 31 
3. A layman cannot preſeribe in non de- 
cimauae, Breary v. Mandty, 43 


4. If a modus of fourpence a · year for 
every orchard in the pariſh be pleaded 
to be © in lieu of the tithes of all fruic 
« trees therein,” it is bad; for it is 

P p | one 


| 
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; 9 tit ah 2 of 1 hut it 
ee de N x in, eg of the fric 


5 2 E all orchards,” or = 

8 | 2” it might 

FM. good, A Baa” ; 

. 80 * moor of” ninepence a; cow depaſ. 
_ "tered in meadow land, and fixpence a 
© "cow 1 on upland, in lieu of the 
tithes ll calvey, and milk, 
' 1s bad, ride S. Fa, 
6. A plea that the plaintiff, as curate ofa 
. chapel by appointment of the vicar, is 
auh entitled to twenty ſhillings a year, 
on condition that he reſides. in the pa- 


iſh, and that he. hay officiated 

never reſided. therein; and that 

. . the vicar had yen non-refident for 
more than eighty days in a year, and 


therefore the appointment void, over- 
ruled, Stirling Ti Ring, _ 


7 \f the particular day in which. a, m, 


is payable. be omitted ta be ſtated, the 

i 2 will permit tre bill to be amend- 
0 Ml Vs Cabull, 112 

8. If a modys of one ſhilling a- year for 
every fat bullock be pleaded to be in 
lieu of the tithes of ab; barren and un- 
ofitable cattle, it is bad, Boſeawen v. 


oberts, I 75 


9. So if n r be 
& pleaded ta be in lieu any 72 | 


ry of hemp ſown in the pariſh, k E bad, 
 Boſcawen u. Robert:, 175 
10. See alſa ſundry g, ſtared which 
vere rejected, as not being well laid, 
Salt v. Swaine, 297 
* 1, And Townley v. Tomlinſor, 
12. A demurrer to a bill ſhewing for 
- cauſe, that the plaintiff had controvert- 
cd the defendant's right to the tithes 
corn, in that part of the pariſh in which 
the eſtate for, which tithes were de- 
manded lay, and: yer ſought to have the 
eſtate declared tithe free, over ruled, 
Greenbill v. Peacock, 20 


13. A modus without ſtating 45 
_  <ubom. it is payable is bad, Carter v. 
Huder/on, 329 
14 If a defendant that a former 
vicar has received fixpence in the 
pound, in lieu of tithe and otter 


62 te 


'15 Ifa modus be ſet up of ſo much à year 


62 notis 


344 


ſmall tithes, and the ſaid vicar was 
removes By ſentence of the court of 
Arches, 


vent to exhibitin 
— bd ron 
cauie, A t to 
his bill by making him a party, Tooker 
v. Moore, 349 


for certain farms and lands generally, 
without ſpecifying the number of 
acres, or their value, it is bad, and the 
court will decree. an account, Edwaras 
v. Burrows, 374 
15. A bill brought by a leſſee of tithes 
muſt ſtate the plaintiff's title to be by 
deed, for if it Rate the title to be by 
agreexient only, it is demurrable, C 


bert v. Breok, 476 
17. A modys of e a year pleaded 
to be in lieu of all tithes, oblations, and 


eceleſiaſtical dues yearly, arifing on all 
and every or any of the farms and 
lands in a particular townſhip is bad, 
Heathcots v. Appleton, 478 
18. A modus that the occupier of ancient 
cultivated lands had immemorially paid 
three pounds yearly at Eufter, in lieu 
of the tithes of all and every the meſ- 

ſu iges, yards. orchards. gardens, and 
33 cultivated and improved; 
AND 4860 alter other lands in the 
E were taken in and cultivated, a 
ike ſum of three pounds a-year, for 
all kinds of tithes of fach uncultivated 
lands, making together fix pounds 
a-year, is bad, Heatheore v. * 
2 478 


PLUMPTON, 


The rector of Plampton, in N:rthampron- 
ſhire, is entitled to both the great and 
ſmall tithes of the pariſh in kind, Ayre 
v. 334 


PONTELAN D. 


The vicar of Pontaland, in Naribumber- 
land, is entitled to agiſtment tithes of 
barren and unprofitable cattle, and to 
the tithes of calves in kind, Srowden v. 


— POTATOES, 


=—_*4a4 +. 0 o« + Dy Re T9 =o 
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. 
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POTATOES. 


1. A euſtom to y fourpence a · year in 


leu of the tithes of potatoes tilled in a 


ridge in the field for family uſe, and 


not for ſale, is good, Bo/cazven v. Ro- 


- Potatoes are a ſmall tithes, Berwick v. 


" Nicholls, 243 
3. Same point, Travis v. Gill, 372 
"PRESCRIPTION. 


A layman cannot preſcribe in v0 deci- 
dans, 


 Breary Vo Mandy, 43 
PUNCKNOLE. 


The rector of Panchnole with 'Bexington, 
in Deſerſbire, annexed, is entitled to 


tithes of Bexingron Farm in kind, 


Frome v. Rawlins, — 07 
Q. 2 

| QUAKE RS. 

If a quaker buy an eſtate of a perſon who 


has a leaſe to him and his aſſigns of 
the tithes thereof, and from the uſual 
. e to pay, or to make himſelf 
i to the payment of them, do not 
take an aſſignment thereof, he cannot 


— — reement for the purchaſe 
uding ſuch leaſe, to a bill againſt 


im for the tithe of ſuch eſtate, Farber 


v. Ellictt, 178 


R. 
RABBITS. 


Rabbits killed from rabbit warrens and 


ſold are titheable, Ball v. Robin/on, 
5 470 


RAMSBURY. 


The vicar of Ramſbury, in Wilthire, is 
entitled to the tithes of elover ſeed, tur- , 
p 2 
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nip ſeed, and other ſmall tithes in kind, . 


Carrara v. Scholar, 5 


RAPE SEED. 


1. The cuſtomary manner of ſetting out 
the tithes of rape ſeed in the pariſh of 


Great Smeaton, in Yorkfbire, Hugill v. 
Coates, | 73 


Rape ſeed is a fmall tithe, Bowick v. 


Nicholls, 243 
REEDHAM. | 


The rector of Nerdbam, in Norfolk, is 


only entitled to one ſhilling a- year in 
lieu of the tithes of Brotherbolmes 
Marſh ; but he is entitled to. the tithes 
of all the other mar/ſþ grounds and 
park lan ii in the pariſh, in kind, „ bite 


v. Layton, 154 


ROBE STONE. 


The rector of Robeſſone Weſt, in Pembrokes 
hire, is entitled to the grear and ſmal! 


tithes of the pariſh in kind, Roch v. 


Summers, 218 


ROcHBE AR. 


The manner in which the * 
and the yicar of Rochbear, von- 
Hire, ate reſpectively entitled to the 
tithes of the pariſh, Pyle v. Clark, 103 


RAYDON. 


The landholders of Raydon, in Eſſex, pay 


certain moduſer in lieu of the tithes of 
lambs, pigs, and wool, and particularly 
fourpence a-year for every cow and 
calf, and twopence a-year for every fat 
cow, at Lammas, in lieu of the tithes of 
cow, calf, and milk, Day v. Lake, 


6 836 
RYE GRASS, 


1. Rye graſs ſced is a ſmall tithe, Clarke 


v. Staples, 121 


2. See alſo Cartwright v. Bailey, 146 


RYSOME. 


1. The rector of Ry/ome, in Lincalafbire, 


is only entitled to a compofition real of 
fifteen pounds a-year, in lieu of the 
tithes of the pariſh, which conſiſts of 
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one houſe and ſix hundred and ſeventy- 
one acres ef land, Bree v. Chaplin, 
f : 410 

2. The archdeacon of Stoue, in the dio- 
ceſe of Zr»>ol-, is entitled to ten ſhil. 
lings and three halfpence a year from 
the owner of the pariſh of Ry/cme, in 
lieu of ſynodals and procurations, Bree 
V. ' By dt lin, : 41 2 


3. The rector of Ry/ome is not entitled to 
any tithes, for the large tract of land 
called Grange de Lyrgs, either becauſe 

it does not lie in the pariſh, or becauſe 

it was formerly parcel of the monaſtery 

of Barliag, a monaſtery of the Pre- 

monſlratenfian order, and in the manu- 

N 1 of the owner of it, Bree v. Chap- 
az 5 


8 


0 


SAN DAI MAGNA. 


1. The vicar of Sandal Magna, in York- 
fie only entitled to a yearly modus in 
lieu of the tithes af hay and agiſtments 
in the townſhip of Criggle/on ; and this 
modes covers clover hay, Taylor d. 
Beaumont, 401 


2. The impropriator of the great tithes 
of Sandal Magna is entitled to have 
the tithes of corn and grain ſet out in 
ſhocks, and the odd ſhock in ſheaves, 
Taler v. Beaumont, 403 
. The impropriator is only entitled to 

: five Dillings an acre in lieu of the 
_ tithes of weld, Taylor v. Beaumont, 402 


'SANDON, 


The vicar of Sanden, in Staffordfaire, is 
entitled ta all the /mal! tubes of the 
pariſh, either by modus of in kind; to 
one third of tho corn tiibes anifing on 
the Sando fide of Hardwicke Brot; to 
all the z:rb- bay on both ſides of 
the ſaid brook, except of certain 
meadows covered by modu/*s ; and to 
. the Zafer off11ings, as ſtated in a book 


called the TIE EAsTE Rott,“ 


'. Lovat v. Griffin 219 


ST. ANDREW AUCKLAND. 
See VWarrton, - 


8 T. ANN'S 


The pariſh. cletk of Sr. Ann's, Pp. 


. 


or d 


miner, need not be a perſon in holy 


orders; but the duties of the office may 
be performed by a 


rſon in holy 
orders as 2 lay clerk, either by himſelf 
ty ; and he is entitled to receive 
one third of the fees paid for baptiſm, 
churchings, marriages, and burials, in 
the ſams manner as the clerk of Se. 


Martin's in the Fields, is entitled to re- 


ceive ſuch fees, Jackſon v. Hinde, 445 
8 T. BEES 


114 The impropriator of the tithes of the 


townſhip of Eat. Myrerda.c, Mar- 
dule, and Wardale Head, in the pariſh 
of S:. gen, in Cumberland, is entitled 
ro the tithe of ſheep and lambs, and of 
the wool thereof in kind, Stanly O. 
S. y 67 


8 T. NE. 


Quære, Whether the rector af S:. E we, 


in Cornwall is entitled to the tithe ot 
the clear gains got by any perſon uſing 
any craft and reſiding in the -pariſh, 
and particularly whether he is entitled 
to the tenth part of the clear gain made 
by any inhabjrane from his having been 
employed in the pilchard fiſhery by the 
Mafter Sevnors of the pariſh of Mega- 
viſhy in the ſaid county, Miiliaus v. 
Baron, 130 


ST. JAMES axv ST. JOHN. - 


The manner in which the curates. of Se. 


Fames and St. Jobn' in Cerkernoe arc 
entitled to tithes and other eccleſiaſtical 
dues arifing therein, Sen Y. Parr, 


435 


* 


ST. k EVE RN. 


The impropriator of S/ Ker», in Cer -= 


qoal!, is entitled to tithe in kind of ail 
hook fiſh landed in the 'co: es of $7, 
Kewern and Pronfiack extepting bait 
fiſh ; to the tenth part of the neat ꝑ ro- 
duce of all fiſh, except bait fiſh, taken 
by the inhabitants of Sr. Kevern and 

3 ſold 
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ſold without being landed therein ; to 


_ the tenth part of the produce of all 


ſeyne and net fi h, except bait fiſh, 


landed by the inhabitants of S. Xe. 


+ 


wvern, at Porthalla of Cewerach z but not 
to any tithes from ſtrangers for fiſh 
caught in the coves of S/. Never, ex- 


. cept they land the fiſh at Pron/? ac, al- 


though the fiſhing craft and tackle of 


of Camerbery, Rooke v. Tolpurt, 
a. The lands lying in the manor of Bar- 


ſuch ſtrangers are moored, when not in 


- uſe, in the pariſh of St. Kewvern, Wills 


v. Harris, 385 


. The vicar of $7. Kevern 1s entitled to 
the ſmall tithes of the farms called 
Great Tremnhvere, Little Trem nhberre, 
and Covifſeck Tearment, in kind, Hil 
ham v. James, 5 o 


8 T. LAURANC E. 


1. The owner of the tithery of Sr. Lau- 


rance in the manor of Barton in Keat, 


is not entitled to the tithes of Hon 


in the pariſh of St Pau, near the walls 


tony in the pariſh of Sr. Pau, near the 
city of Canterbury, are not within the 
tithery of Ie, Laurance, Rocke v. Ha- 
mond, . 83 


ST. MARTIN'S. 


The manner and proportion in which the 


cleck of Sr. Mart n's in the Fields is 
entitled to receive his fees of office, 


Jackſon v Hi an 40 
ST. OIL. AV E'sS. 


The rector of Sr. Olave, in South wart, 
. is entitled to twenty pounds a year 


from the owner of a certain eſtate 
lying in or about G/ean Aller, in the 
ſaid pariſh, in lieu of the tithes thereof, 
Hag be v. Humble, 41 


. A435 L- 


The houſes ſituated in the pariſh of 
Sr. Paul, near the walls of Cazt-rbury, 
are not titheable to the owner of the 


tithery of S7. Laurance, Rooke v. Tots 


put!y 77 
The lands lying in the manor of Barton, 
in the pariſh of S Paul, near the city 


77 


of Canterbury, are not within the tithery 
of S. Laurance, Root. Vs Hamona, 83 


3 The impropriator of the tithes of the 


pariſh of Sr. Paul, in the town of 
Malmeſbury in Miliſbre, is entitled to 
the tithes of the hamlets of Cor for and 
Roabors in kind, Gale v. Carpenter, 


173 
ST. PETER. 


1. The curates and vicars choral of $Sz.' 


Peter, in Exeter, are entitled to certain 
moduſes in lieu of the tithes ariling in 


the pariſh of Meodbury in D. he, 


Heal hbhela v. Trepe, 245 


2. They are alſo entitled ta the tithe of 


wood felled in H. Weed and Yuſh- 
mere Wood, Trewin v. Cunnent, 246, notis 


3. The prebend of Lauzhron, in the Me 


bing, is parcel of the cathedral of 87. 
Peter, in York, Rogers v. Parkin, 296 


4. The impropriator of the pariſh of 


Sr Peter, in the borough of Carmar- 
ther, is entitled to the tithes of the 
farm called Conny Tenement in kind, 
Parry wv. Thomas, 488 


ST. WEONARD'S. 


See LucwarDINE. 


SEDGEFIELD. 


Ihe rector of S-. in the county 
of Durham, is entitled to the t ihe of 


hay and depaſturing barren cattle in 
the townſhip of Morden and Bradbury, 
V1z., the tenth part of the yearly value 
of the lands for the depaſturing of the 
catile belonging to the occupiers of the 
land ; andthe tenth part of the money 
ſuch occupiers receive for what they 
take in to depaſture for other perſons, 
The Bibo of Oxford v. Colin, 358 


2. See alſo Bib of Oxford v Rich- 


mc nad, 360 notis 


3. But the right of the rector to ſuch 


agiltment tithes in the ſaid townſhi 
extends only to the freehold lands in the 
townſhips of S-Zgefeld and Bradbury ; 
for the copyhold lands therein, be- 
longing to the ſee of Durham, are dil. 
charged from the payment of all tithe 
Pp3 herbige 
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| herbage or agiſtment tithe of and for 
all barren and unprofitable cattle fed on 
the ſaid lands, The Bifbop of Oxford v. 
% i 361 
SHEEP aww LAMBS. 
1. Tithe is payable for depaſturing ſh 
from 3 until chey are fold, 
Henning V. W.llis, | 31 
2. A cuſtom to pay two ſhillings yearly, 
for every tenth lamb yeane 
| pariſh which continues alive on the 
twenty-ninth of Zune ; one halfpenny a 
piece if four lambs; one ſhi ing, if 
five; one ſhilling and tenpence if fix ; 
one Bien nnd Gevetpeacy if eight; 
and one ſhilling and elevenpence halt- 
penny if nine, is bad, Stanley v. Sharpr, 


67 


3. Tithes are payable both for bog /brep 
and elaer ſheep, Stanley v Sharje, 68 


4 A cuſtom to pay two ſhillings and ſix- 
pence for every lamb 7 from ſix 
do ten, ia good, Tuthill v. Dey, 


2 
Queere, Whether a cuſtom to pay two 
ſhillings in lieu of every tenth lamb be 
good, Bou lis v. Luckett, 7237 


6. Agiſtment tithe is payable for ſhee 
Fas. the time they are ſheared _ 
they ate ſold, Wilt: v. Harvey, 199 


7. A-mos's: of four ſhillings for every ten 
lambs fattened ; two ſhillings for every 
five ſuch lambs ; fourpence a piece for 
all ſuch under five z and fourpence for 
all above five and under ten, yearly at 

- ſhearing day ; and threepence a piece 
- for all other lambs bred in the pariſh in 
lieu of the tithes of ſuch lambs, is a 
rank modus, and of cuurſe void, Hood 
D. Harrier, 252 
$. A euſtom to pay the tithe of lambs on 
the third of Aay ; the owner to pay one 
lamb in ſeven; and if more the vicar 
to halſpence in rtioa to the 
— > way if 9 2 then the 
owner to pay a balfpenny a lamb, 
and not dre them at 4, diſallowed, 
Ser jana v. Adeants | 261 
A ſpecial manner of tithing lambs 

© ned, ibid. 

2 4 


in ide 
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10. A cuſtom that if any ſheep have been 

brought into the pariſh, ſo as to be 
only wintered therein, the owner ſhall 
only pay half tithes; that if he 
ſheep and ſhear them within a 
afterwards, no tithes ſhall be paid; that 
if he ſell 1 1; 4 bought or bred, 
which have pt a month after 
they are ſheared, he ſhall one 

ny for every ſheep ſold, difallowed, 


erjrant v. Aucant, f 261 


11. A cuſtom to pay, on the firſt of Au- 


(hs one penny a, head for all ſheep 
ought after Candlemas Day, in lieu of 
tithe wool and lambs, and that the tithe 
wool and lambs of all ſheep, either 
bred or bought, which were in the 
owner's poſſeſſion before Candlemas 
Day, are due to the vicar, rejected, 
8. I. . Swaine, [ 297 


12. A cuſtom that if a farmer have but 
ſeven lambs, the vicar ſhall have one, 
ying a halfpenny for each lamb from 
even to ten on Mey Day, and then 
taking the ſame away, the farmer firſt 
to chuſe two, and then the vicar one, 
but that if there are under ſeven lambs, 
the vicar to have only a halfpenny for 
each lamb, rejected, Salt v. Swaine, 297 


13. A cuſtom that every inhabitant, hav- 
ing lambs yeaned in the pariſh, ſhall, 
on Mid/ummer Day, old ſtyle, pay to the 

parſon twopence for every lamb under 
ſeven ; one lamb for every ſeven lambs, 
the parſon paying him ſixpence; one 
lamb for every eight lambs, the parſon 
paying fivepence ; one lamb for every 
nine lambs, the parſon paying two- 
a ; —__ lamb -for every ten 
mbs, without paying any thing, is 
good, Sba u V. 2 N 325 

14. A cuſtom to pay, en i , the 
full wool tithe for all ths in db kum. 
er's poſſeſſion on Cand.emas Day, and a 
diſferent rate for ſheep brought in after 
Candiemas D., is good, Shaw wv. Ro- 
tinſor, | itia. 

15. Sheep, although they afterwards die 


of the rot, are titheable, Smith v. 
Maundrell, 332 


16. Sheep ſed and depaſtured in the day 
time only on a large common, wy 
vr 
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walk in right of lands holden by the 
ſhepherd in a different. pariſh,. where 
the ſheep are nightly folded and 
by — wn are not titheable either 
for their wool or their agiſtment, to the 
parſon of the pariſh in which they are 
lo fed, Ellis v. Fermor, | 382 
17. A cuſtom to pay threepence a head 
* ſheep agiſted berween Candlemas 
Day and Harig tay, and = flerce for 
ſcore brought in after the ſecond 
of February is bad, Battman v. 41 
be, | 43 
18. A cuſtom not to pay for the agiſt- 
ment of ſheep from ſhearing day until 
they are ſold, is bad, Bateman v. Ai/- 
troppe, 7 ibid. 

19. A cuſtom to ſixpence for eve 
| amb fed in 70. More, and —— 
for every lamb fed in be common and 
lanes of à pariſh, in lieu of the tithe of 
* lambs, is good, Day d. Lake, 536 


_*SHOBROOKE. 

The ſpecial manner in which the rectot of 
Shobrook:, in Devonſhire, is entitled to 
the great and ſmall tithes of the pariſh, 

icularly to the tithes of wheat, 
ee oats,, milk, firewood, garden 
tuff, and fruit, Bf, of Leier v. 
Stenner, | | a 485 


SHO T ANoOo W A X, 

A cuſtom to pay a yard or privy tithe 
called Shot and Hax,” or © Shot for 
Haz,” in lieu of the tithes of houſes 
and fire-hearths is good, Batman v. 
Aiftroppe, 462 


SIGSWORTH GRANGE. 


The tithes of wool and lambs from ſheep 
fed on Sig ſworth Grange, are due to 
the reftor of Mam, in Yorkfbire, 
Pickerjgill v. Sar gijen, 275 


SMALL TITHES 


See Tirnzs. 


S MEAT ON. 


The tector of Great Smeaton, in York- 
hire, is entitled to the tithes of the 


pariſh in kind, Hv. Coates, 73 


S PALDWIC E. 

The prebendary of Stowe Longa, in Hu 
tingdonſvire, is entitled to all the tithe; 
of the prebend and of the copy hold 
lands in the manor of Spaidwick wwirh 
the Soak, Maddock Vs Day, 417 


S PAWNTO N. 
The deme/ne land: of the manor of Sp - 


ten, in Yorkfbire, are not tithe free, 
Sbeplurd v. Hartas, 503 


S TAM FORD HAM. 


The vicar of Sramfordbam, in Nortbum- 
Gerland, is only entitled to a modus of 
three ſhillings and fourpence at 1 * 
vyeatly, in lieu of the tithe hay ariling 
fo the manor of Cheeſburn Grange, in 
the ſaid pariſh; and the ſame modus 
reſpectively for the tithe hay ariſing ia 
the townſhips of Myst and Oz/ton, 
Dockwwray v. Riddell, 2 


STAPENHILL, 
The vicar of Stapenbill, in Derbyſhire, is 
entitled to the ſmall tithes of the village 
of Caulawell in kind, Lied v. Mor- 
timer, | 516 


STOKE ARBOTT. 


The rector of Stoke Abbott, in Dor/et- 
ſhire, is only entitled to eightpence a 
milch cow, and fourpenee a heifer 
every year at Faftrr, in lieu of the 
tithe milk and calves of ſuch cow an 
heifer, Smith v. Price, 440 


STOKE GREGOR\Y. 
| Ses Cuaxx. 


STOKE LYNE, 


1, The vicar of Stoke Lyne, in Oxford- 
ſvire, is entitled to the tithes of. /Jurte 
cut on Bayard's Green, though it was 
uſed in the burning of lime to make 
bricks with, which were uſed in the 
neceſſary repairs of the farm in right bf 
which ſuch furze was cut, Ely w. 
Fermor, 381 

2. The vicar of Set- Lyne is not entitled 
to the tithe wool or to agiſtment tithe 
of ſheep fed on Pazard*s Green, in tight 


of 
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of lands lying in the pariſh of /- 
more, the lad ſheep being only fed on 
that part of the ſaid green which is in 
Stoke Lyne in the day time, and folded 
at night on the lands in 7z/more, where 
they were ſheared, Ellis v. Fermor, 382 


STONEGRAVE. 


The rectot of Sronegraws, in Yorkfbire, is 
entitled to the tithes of calves and 


milk in kind, Worfey v. Hale, 383 


| s Oo WE. 

The atchdeacon of Store, in the dioceſe 
of Linco/z, is entitled to ten ſhillings 
and three halfpence a year from the 

© owner of the patiſh of Rr ſome in Lin- 
col» ſbire, in lieu of ſyn als and procu - 
rations, Bree v. Chaplin, 412 


The prebendary of Stoave Longa, in Har- 
11-gdenſhire, is entitled to the tithes of 
the manor of Sale,‘ with the Sook, 

and to the tithe of ſo much of the 
hamlet of Little Catworth as is with- 
in the manor and not within the pe- 
. rambulation of the pariſh of Greet 
Catworth, Maddeck v. Day, 416 


STRANTON, 

The vicar and not the impropriator of 
Stranton, in the county of Uurbem, is 
entitled to the tithe of depaſturing 
barren and unprofitable cattle, arten 
V. Stepbenſen, 370 


S TRATTON. 


The impropriator of Stratton, in Dor/et- 
Sire, is entitled to the tithes of Larg- 
ford Farm, Henning v. Miu, 29 


SUTTON. 


The vicar of Bie Sattcn, in Hamp- 
Hire, is entitled to the tithes of clover 
ſeed, rye graſs ſeed, ſaintfoin feed, and 
artiieial graſs ſceds, Howley v. 
207 


other arti 
I ena s, 


CONTENTS. 


'T; 
The hiſtory of the iate church of 


\ Tamworth, and the right of appointing 
a a vicar to the vicarage of Tamworth, 
Saurey v. Collins, 181 


TANNINGTON. 

The vicar of Tangington cum Brandiſb, in 
Suffolk, is only entitled to certain m- 
di, in lieu of the tithes of cows, 
calves, . heifers, colts, lambs, hemp, 
fruits,, wood, and hay, ariſing from 
broad bottomed meadows and hard land 

TB Y. 

The rector of Little Try, in EV, is en- 

titled to the great and ſmall tithes of 


the cloſe called ppleton Ficis, Wil- 


THATCH. 
Coarſe graſs cut and made into hay, and 
uſed for the purpoſe of thatching ricks 
with is not titheable, 7 borpe v. Bend- 
lowts, 3 q 40 


THORNTON. 


The rector of Thornton /e Moor, in Lin- 
colnſhire, is entitled to the great and 
ſmall rithes of the pariſh in kind, T- 
dingte v. Young, 180 


THORPE. 

The cuſtomary mode of ſetting out the 
tithe of y in the pariſh of /bo pe, in 
De: by/hire, is to make it into winrows, 

and afterwards to divide it into ſeveral 
equal parts, and then to ſet out every 
el th part, without guor/iag the ſame, 
in lieu of the tithes thereof, {ara v. 
Buxton, 379 


THURSTON. 


The Ben of Eh, as impropriator of 
T urbar, in Norfelk, and not the vicar, 
is entitled to the tithe hay of the pa- 
riſh, Salmen v. Brſbop of K, 169 


TITHES, 


' | ſheep whic 
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TIT HES. 


Ss Clover ſeed, rye graſs ſeed, and ſaint- 
_ foin ſeed are ſmall tithes, . Clarke v. 
1 Sta plei, 


2 See alſo Cartwright v. Bailey, 146 
3. See alſo Gerrard v. Scholar, 415 
4. See alſo Powlett v. Batre, 466 
5+ Clover graſs made into hay is tithe. 


able as a ſmall tithe, White v. Read, 
158 


6. All artificial graſs ſeeds ſhall pay as 


ſmall tithes, v. Venable, 207 


7+ So are turnips, turnip ſeed, and po- 


tatoes, Bewick v. Nicholls, 243 


8. If tithes be fairly and duly ſet out, 


and notice given to the parſon to fetch 


them away, it is a good payment of 


them, though he negle& ſo to do, and 
they rot on the ground, Penfold v. 


Barthly, 352 
9. Potztoes are a ſmall tithe, Travis v. 
, 372 

„ 2 15 © + & þ | 


1. Setting out the tithes. of turnips 


by throwing out every tenth turnip, 
without putting them into heaps is 
good, Beament v. Shilcet, ; 271 


2. Turnips ſhall pay tithes although they 


were m_ uſed for the feeding of 
had before paid tithes, 
Woed v. Harrijon, 250 


3. Turnip feed is ſmall tithe, Garrard v. 
Sc hollar, 415 


4. Turnips fed by ſheep are titheable, al- 


though ſuch ſheep had previouſly, in 
the ſame year, paid the full tithes of 
wool and lambs, . 4bbort wv. Wilk»/or, 


495 
TUSMORE. 


Sheep ſheared in the pariſh of T/more,” in 


Oxford/b:re, on the farm of the owner 


of the ſheep, though they are daily fed, 


in right of ſuch farm, on a common in 
the pariſh of Stokes Lyne, ſhall pay tithe 
wool to the vicar of Tu/more, and not 
be liable to any agiſtment tithes to the 
vicar of Soto Lyne, I lis v. Fermor, 

381 


- 121 Ne, Whether a | 
ploughed into the ground, and thereby 


U. 


VETCHES 

crop of vetches 
rendered a ſort of manure to melio- 
rate the ground for a ſecond - 
is liable to be tithed, Herning v. Wi 


UPPOTTER Y:; 


The vicar of Uppottery, in Dowon/orr bs 


& 
entitled to the tithes of hay, and to alb 
other tithes, except of corn and grain, 
ariſing on Tollen Farm; Moorhayes F arm, 
and on the other ancient farm in the 


pariſh, Jeatins v. Pyme, 28a 


UPSAL PARK 
See KILVINGTON, 


W. 
WALEINGTO N. 


The rector of Waliington, in Vortchire, is 


only entitled to two ſhillings and ſix 

a year at Zafer, in lieu of all tithes, 

12 and ſmall, of 7? Hall Garth, the 
anor Lands, the Eaſt Wood, and the 

Weft Wood, Lidaell v. Hancock, 161 


WALLOP. 


The vicar of Nether Volle, in Han- 


ſpire, is entitled to the tithes of calves, 
pigs, lambs wool, garden ſtuff, and 
eggs, ariſing on Bury Court Farm, Gar- 
lick Farm, Place Farm, Piles Farm, and 
Miadle Na lia Farm, in kind; and to 
twopence a year for every milch cow 
fed thereon, in lieu of tithe milk, Hill 
v. Maten, 167 


WALTON. 


Quære, Whether the rector of Walton, 


near Liwverpocl, in Lancaſhire, is entitled 
to the tithes ariſing in the, lordſhip of 
Symond's Word in kind, or only to a 
modus of ſixpence a year in lieu thereof; 
and to a modus of three pounds a year 
in lieu of the tithes of the ancirutly in- 
proved lands; and another * 
t 
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three pounds a yean for the ancaltivared 
/ inds of the pariſh, Heathcote v. As- 
pleton, * ky 478 
ets | Sea GXOSALL. | 
WATBRBEACH. 
be vicat of Waterbeach, in Cambridge- 
Sire, is entitled to part of 


one. thi 
the tithes ariſing on the — formerly - 


bolonging to Denny Abbry; to all the 
_ * tithes and 

Tas; and to the fmal} tithes of the 
other paris of the pariſh, Malers v. 


0 - + W-E LD, 
A cuſtom to pay. five ſhillings an acre in 

lieu of the tithes of weld is good, 
Taylor v. Braumonts - 402 


WEST HALLO V. 


If a tack ſhepherd, living in the pariſh of 
Wift Challow, in Berkſhire, der 
from the twelfth of May to the fixth of 
June, on that part of the common called 
the Court, Down which is in the pariſh 
of Letcombe Dar, ard then drive them 
into the pariſh of Ws Challow and 
ſhear them, and afterwards” feed them 
on the Court Down until they are fold, 
the tithe of their woot ſhall be paid to 
the rector of Lutcombe Bases, Wills v. 


Page, 299 


WEST HAM. 


2: The lay im iator of Weſt Ham, in 
Ir, is entitled to the tithes of %%, 
Ham Farm in kind, although the ſaid 

farm was formerly parcel, of the poſ- 
ſeſſions of the abbey of Stratford Lang- 

' rhorne, one of the greater abbies, and of 

the Cifertian order, Peacock v. Green- 

bell, 315 


2 See alſo Greeabill w. Praceck, 320 


WEST HATCH. 
See Cunny. 


ALTON, GRAN E. 


profits of The Adwenturer's © 


WESTMILI. 


The rector of Weftmill, in HereferdGire, 
| is entitled to the great and ſmall tithes 
Bowyer, 8 Fs 521 

WESTMINSTER 

1. The dean and chapter of Wifminfer, 

as impropriator of Mahon, in Vor- 

_ cefter birt, are entitled to the great and 
ſmall tithes of Spout Farm, Horugreen 
Farm, Ha'l "Court Farm, and Croft 
Farm in kind, the Dean and Chapter of 


Witminfter v, Gwill:am, - 253 
2. The mannet in which the pariſh clerks 
of Se. Ann, Weftminfter, and St, Martin 


| in the Fielii, are entitled to their fees, 


- Jackſon v. Hinde, 449 
5 WHAPLOAD. 
1. The vicar of . in Lincolnfoire, 


is entitled to the agiſtment tithe of all 
barren and unprofitable cattle under a 
year old, in kind; to a S of four- 
nce an acre in lieu of the tithes of 
avd unprofitable cattle above a 
year old; to the agiſtment of all 

depaſtured from the ſhearing day until 
they are ſold; to the. tithe of lambs 

where they are under the number 
five; and to the tithe of hay in kind, 
Bateman Vs Aiftr op pe. 450 
2. The governor of the free grammar 
ſchools of Olebam and Uppingbam are 
the lay impropriators of the great tithes 
of this pariſh, and are entitled to the 
tithes of corn, grain, woal, lambs above 
five, hemp, flax, and the agiſtment of 
ſheep ſold before ſhearing day, Bare- 
man v. Aiflroppe, 465 
3. The lands called Peri Coates in this 


pariſh are not tithe free, 464 
4. Quere, If there are not ſeveral - 
duſes for other titheable matters payable 
in this pariſh, 462 
WHEAT. 


&e Corn. 
e 
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WHITCHURCH CANNO- growth before they were cut dot, ; 
a TAN Vo" ap Ante ee 
The manner in which the vicar of VM. 8. Reeds or germins cut from the ſtqols of 


church Cammonicarum, in Dorſarſpire, is beech trees, for the purpoſe of thinning 
entitled tq the tithes of the c 2 of the woods and enabling i * 
* 


Kanton St. Gabriel, Hawkins v. C to the quicker, are titheable, 
non, yaa bet 452 - Walbanky. Hayward, 512 
K i drifts, te Ac. 
The impropriator of the prebend of Vi bank v. Hayuar | 313 
ton, in the pariſh of Sr, Andrew Huck- : 
- land, in Darbam, is entitled to the WOODBURY, 


tithes, both great and ſmall, of the . The cuſtos and vicars. choral of Saler 
townſhips of Newton Cap and Hunmwich, Peter, in Exeter, are entitled tg certain 
and particularly to the tithes ariſing on moduſes in lieu of the 1ithes ariſing in 
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| er or neg 
wood felled in Ha in RA 
WICKHAM. more Mood in kind, Trewin v. Cunnent, 


The ſpeeial manner in —_ the tithes of 246 natis 
corn and grain are to be ſet out in the {Mon 
pariſh of Wickbam St. Paul, in Eſſex, 3 The cuſtomary manner of ſetting out 


the tithes of wheat and other grain in 
Erft te v. Ruffle, 240 the pariſh of Woodbury, Heathfuld v. 
1. The owner of the wood is liable to | 


ithes al he has ſold the fall 1+ The wool of lambs ſhorn on Midſum- 
ther perſon Hal v. Buck, 2 mer Day is titheable, although they 


2. The wood cut from rhe hedgerows of _—_ ; or for the 2 on Saint Mark's 
- a farm, if cut for ſale, is titheable, Male . np Vo ter many 17 
* . 
_ 5 en Soar 
3. Old decayed fruit trees of fifty years 1 * —— 
ſtanding, and underwood cut down for & /PEePs 5 56 


| fring,| 2 9 Js 3. If a farmer refit the glcbe lands, and 


+0 buy lambs in the month of A»guf, and 
4- The wood called lack poles is tithe- feed them thereon till the = of 


able, Amler v. Fuckjon, 225 October, and ſhear them in four da 
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